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common  council,  see  Injunction, 
§  77. 

Legislative  provisions  as  to  funds  and 
revenues  of,  see  Constitutional  Law, 
§  50. 


Liability   of   city   for   damages   from 

bite   of   vicious   dog,   see   Animals, 

9  68. 
Lien  for  municipal  taxes  subordinate 

to  lien  for  state  taxes,  see  Taxation, 

§  509. 
Mandating   city   boards    and   officers, 

see  Mandamus,  §  66. 
Mandating  common  council  of  city  to 

make  tax  lien,  see  Mandamus,  §  72. 
Mandating  water  company  to  furnish 

adequate     supply,    see    Mandamus, 

§  154. 
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tax  sale,  see  Pleading,  §  8. 
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privileges,  see  Wharves,  §  15. 
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Sale  of  lots  with  reference  to  plat,  see 
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I.     CREATION,     ALTERATION,     EX- 
ISTENCE,  AND    DISSOLUTION. 

(A)    INCORPORATION      AND      INCI- 
DENTS OF  EXISTENCE. 

§  8.  Special  charters  or  acts. 

The  legislature  has  power  to  pro- 
vide for  the  codification  of  a  city  char- 
ter and  may  legally  provide  for  the 
compensation  of  commissioners  to  do 
the  work,  such  compensation  to  be 
paid  by  the  city. 

City  of  Covington  v.  Furber,  8  Ky. 
Opin.  613. 

The  general  assembly  has  the  power 
to  apply  the  charter  of  one  munici- 
pality to  another  by  so  declaring,  but 
where  it  only  provides  that  such  parts 
of  the  charter  of  one  municipality 
shall  apply  to  another  one  in  so  far  as 
applicable  it  is  its  duty  to  also  declare 
what  parts  are  applicable,  and  where 
it  fails  to  do  so  relative  to  the  im- 
provement of  streets  the  municipality 
has  no  right  to  improve  such  streets 
at  the  cost  of  the  lot  owners. 

Doyle  V.  Trustees  of  Bellevue,  10 
Ky.  Opin.  656. 

Where  an  election  is  provided  for  in 
a  town  to  determine  whether  a  pro- 
posed new  charter  shall  be  adopted 
and  it  is  provided  that  on  the  first 
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Monday  in  August,  1880,  a  vote  is  to 
be  taken  upon  the  question,  and  that 
"The  clerk  of  the  election  shall  ♦  ♦  ♦ 
open  a  separate  poll  for  the  taking  of 
such  votes/'  and  the  election  was  held 
under  this  act  by  the  town  clerk  and 
not  by  the  clerk  of  the  regular  county 
and  district  election,  there  being  a 
fair  expression  of  the  popular  will, 
such  election  was  not  void. 

Moore  v.  McDowell,  11  Ky.  Opin. 
649. 


(B)  TERRITORIAL     EXTENT     AND 
SUBDIVISIONS,     ANNEXATION, 
CONSOLIDATION,  AND   DI- 
VISION. 

§26.  Alteration,  and  creation  of  new 
municipalities. 
Where  the  boundary  of  a  town  was 
extended  so  as  to  include  the  dwelling- 
house  and  farm  lands  of  appellee 
which  was  used  for  agricultural  pur- 
poses only,  and  no  streets  or  lots  were 
laid  off  on  such  land  or  on  adjacent 
lands,  and  the  trustees  of  the  town  at- 
tempted to  collect  taxes  on  appellee's 
property  included  in  the  extension,  it 
was  held  that  the  Legislature  could 
extend  the  boundaries  and  include  the 
adjacent  lands,  without  the  consent  of 
the  owner,  but  that  such  extension  of 
territory  does  not  necessarily  carry 
with  It  the  power  of  taxation,  but  the 
police  authority  of  the  town  may  ex- 
tend over  the  new  territory  for  its 
protection. 

Trustees  of  Town  of  Richmond  v. 
Walker,  5  Ky.  Opin.  277. 

§29. ^Annexation  of  territory. 

The  legislature  has  power  to  make 
additions  to  cities  upon  such  terms 
and  conditions  as  to  taxation  as  it  may 
deem  proper  to  prescribe. 

City  of  Newport  v.  Taylor,  7  Ky. 
Opin.  598. 

§  38.  Annexation  or  detachment  of  ter> 
ritory  for  apecial  purposes. 
Courts  can  not  declare  unconstitu- 
tional an  act  of  the  Legislature  ex- 
tending the  boundary  of  a  city  upon 
the  mere  supposition  as  to  the  impol- 
icy of  such  extension;  but  before 
courts  will  do  so  there  must  be  shown 
to  be  a  plain  violation  of  the  Consti- 
tution providing  that  private  property 


shall  not  be  taken  for  public  purposes 
without  just  compensation. 

City  of  Paris  v.  Mclntyre,  10  Ky. 
OplQ.  525. 

IL  GOVERNMENTAL  POWERS  AND 
FUNCTIONS  IN  GENERAL. 

§57.  Powers  and  functions  of  local 
government  in  general. 
A  town  does  not  have  the  power,  by 
ordinance,  to  cause  the  confiscation 
of  property  of  a  citizen  until  his  guilt 
or  innocence  has  first  been  determined 
by  a  judicial  tribunal. 

Turpin  v.  Hail,  7  Ky.  Opin.  403. 

IV.     PROCEEDINGS     OF     COUNCIL 
OR  OTHER  GOVERNING  BODY. 

(A)  MEETINGS,    RULES    AND    PRO- 
CEEDINGS   IN    GENERAL. 

§  99.  Determination  of  result  of  vote. 
The  journals  of  a  city  council  kept 
In  conformity  with  law,  like  legisla- 
tive journals  or  the  order  book  of  a 
court,  constitute  the  only  competent 
evidence  of  what  was  actually  done 
by  the  council,  and  if  properly  kept 
are  conclusive  upon  the  subject. 

Johnson  v.  Obet,  5  Ky.  Opin.  688. 

(B)  ORDINANCES  AND  BY-LAWS  IN 

GENERAL. 

§  109.  Record. 

The  common  council  of  a  city  must 
keep  a  correct  journal  of  its  proceed- 
ings, and  the  journal  should  be  made 
up  by  that  body  prior  to  the  coming 
in  of  a  new  council  who  can  not  know 
whether  the  journal  of  prior  proceed- 
ings made  up  under  their  supervision, 
is  correct  or  not. 

City   of   Louisville   v.    Murphy,    6 
Ky.  Opin.  62. 

The  clerk  of  the  board  of  aldermen, 
not  being  shown  to  be  the  keeper  of 
the  journals  of  the  board  of  common 
council,  has  no  authority  to  certify  as 
to  what  appears  in  those  journals. 
Irvine  v.  Vansant,  6  Ky.  Opin.  617. 

A  journal  record  of  the  proceedings 
of  the  common  council  of  a  city  can 
not  be  received  as  sufficient  evidence 
of  the  passage  and  acceptance  of  ordi- 
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nance  where  the  correctness  of  the 
journal  has  not  been  passed  upon  by 
the  council,  but  only  by  the  clerk  or 
president. 

City   of  Louisville   y.   Goodan   & 
Ballard,  6  Ky.  Opin.  613. 

Where  a  legislative  body,  such  as 
the  common  council,  is  required  to 
keep  a  journal  of  its  proceedings,  the 
correctness  of  the  journal  can  be 
passed  upon  only  by  the  council  or 
legislative  body  of  whose  proceedings 
the  journal  is  kept,  and  not  by  the 
clerk  or  president  thereof. 

City   of  Louisville   v.   Goodan   & 
Ballard,  6  Ky.  Opin.  613. 


Where  the  mayor  is  required  to  cer- 
tify to  papers  or  to  records,  such  re- 
quirement is  not  fulfilled  by  his  merely 
attesting  the  same. 

Barrett  v.  Godshaw,  10  Ky.  Opin. 
324. 

The  city  council  of  Covington  has  a 
right  by  an  order  to  correct  the  rec- 
ords so  as  to  make  them  speak  the 
truth,  if  such  action  is  taken  promptly. 
Woods    V.    Eilers,    13    Ky.    Opin. 
1124. 

§110.  Publication. 

An  ordinance  to  be  valid  must  be 
published  as  required  by  charter,  and 
where  one's  relief  depends  on  an  or- 
dinance he  must  allege  in  his  petition 
that  the  ordinance  was  so  published. 
Mackey  v.  Owsley,  10  Ky.  Opin. 
295. 

§117.  Suspension. 

Section  5  of  art.  4,  charter  of  city 
of  Louisville,  did  not  require  a  vote 
to  suspend  the  operation  of  §  11  of 
such  charter  to  be  approved  by  the 
mayor. 

Ballard  v.  Giles  &  Monahan,  6  Ky. 
Opin.  378. 

§122.  Pleading  and  evidence. 

An  ordinance  passed  by  a  city  coun- 
cil must  be  presumed  prima  facie  to 
have  been  passed  in  accordance  with 
the  charter. 

Guthrie's  Exrs.  v.  Stevens,  5  Ky. 
Opin.  360. 


V.     OFFICERS,   AGENTS,   AND   EM- 
PLOYES. 

(A)   MUNICIPAL  OFFICERS  IN  GEN- 
ERAL. 

§  126.  Creation  and  abolition  of  offi- 
cers. 
The  office  of  mayor  of  a  city  being 
a  legislative  office,  the  Legislature 
may  repeal  or  so  modify  the  act  of  in- 
corporation as  to  lessen  the  term  of 
office,  or  abolish  the  office,  notwith- 
standing one  has  been  elected  thereto 
under  the  original  enactment. 

Bruce  v.  City  of  Louisville,  7  Ky. 
Opin.  274. 

§  128.  Appointment  or  election. 

An  election  of  mayor  for  the  city  of 
Louisville  is  an  election  held  under 
the  laws  of  the  state. 

Stickrod  V.  Commonwealth,  9  Ky. 
Opin.  276. 

§  149.  Term    of   office,  vacancies,   and 

holding  over. 
Where  one  is  elected  and  qualified 
as  town  marshal  in  1882  and  is  again 
elected  in  1884  to  succeed  himself,  but 
does  not  qualify,  pursuant  to  the  char- 
ter of  Mt.  Sterling,  he  holds  the  of- 
fice under  his  election  and  qualifica- 
tion of  1882  until  his  successor  is 
elected  and  qualified;  hence  in  1885 
he  is  marshal  and  authorized  to  act 
as  such  and  to  appoint  a  deputy. 
Bowling  V.  Commonwealth,  13  Ky. 

Opin.  1110. 

§161.  Compensation. 
§  162.        In  general. 

The  offices  in  question,  forming  a 
part  of  the  municipal  government  of 
a  city,  are  not  private  but  public  of- 
fices, created  for  the  conveniences  of 
the  local  community,  forming  a  part 
of  the  instrumentality  by  which  the 
power  and  protection  of  the  state  Is 
extended  to  those  in  a  particular  mu- 
nicipality. 

Gibbons  v.  Young,  1  Ky.  Opin.  318. 

A  municipal  office  can  not  be  the 
subject  of  private  property;  since  it 
belongs  to  the  public  and  is  to  be 
filled  for  the  benefit  of  the  public. 

Gibbons   v.    Young,    1    Ky.    Opin. 
318. 

The  provisions  of  Elliott's  Charter, 
342,  §  15,  authorizing  an  allowance  of 
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11,000  or  less  by  the  city  council  for 
services  rendered  by  the  clerk  in  be- 
half of  the  commonwealth  are  not 
mandatory,  but  are  within  the  discre- 
tion of  the  council. 

Williamson  v.  Morton  &  Co.,  11 
Ky.  Opin.  590. 

§166.  Authority  and  powers. 

Where  in  1863  the  appellee  insti- 
tuted proceedings  against  the  appel- 
lant for  obstructing  W.  street,  and  an 
agreed  judgment  was  rendered  against 
appellant  by  which  he  surrendered  all 
his  claim  to  said  street;  but  in  1867, 
the  appellant  appeared  in  the  circuit 
court,  had  the  case  redocketed,  and 
with  the  consent  of  the  city  attorney 
had  the  judgment  of  1863  set  aside, 
and  now  claims  the  same  land,  the 
court  has  no  power  over  the  judg- 
ment, and  the  attorney  of  the  city  has 
no  authority  to  consent  to  any  such 
order,  his  obligations  to  the  city  being 
to  prosecute  its  claims  and  not  to  sur- 
render its  established  rights. 

Kice  V.  City  of  Louisville,  3  Ky. 
Opin.  428. 

(B)    MUNICIPAL         DEPARTMENTS 
AND   OFFICERS   THEREOF. 

§179.  Police. 

§  183. Marshal. 

In  an  action  against  a  town  marshal 
for  seizing  and  confiscating  property 
of  a  citizen  under  a  city  ordinance,  the 
marshal  should  be  allowed  to  show 
that  the  trustees  passed  the  ordinance 
and  that  he  was  acting  under  it  with 
the  belief  that  it  was  legal,  so  as  to 
rebut  the  presumption  of  malice. 
Turpin  v.  Hail,  7  Ky.  Opin.  403. 

Before  a  town  marshal  can  be  com- 
pelled to  pay  over  public  money  some 
party  entitled  to  receive  it  must  make 
demand  therefor. 

Board  of  Trustees  of  Columbia  v. 
Curd,  8  Ky.  Opin.  460. 

Town  trustees  have  no  right  to  the 
possession  of  the  public  funds,  and  are 
not  proper  parties  to  demand  them 
from  the  marshal. 

Board  of  Trustees  of  Columbia  v. 
Curd,  8  Ky.  Opin.  460. 

§  185. Suspension    and    removal    of 

policemen. 
A  policeman,   duly   elected   by   the 
police   commissioners   of   the   city  of 


Louisville,  who  is  dismissed  by  the 
mayor,  has  a  right  to  appeal  to  the 
commissioners  from  such  dismissal; 
but  where  he  fails  to  exercise  such 
right  he  can  not  maintain  an  action 
against  the  city  for  his  salary  after 
dismissal  by  alleging  his  willingness 
to  perform  the  duties  of  his  office. 
Robinson  v.  City  of  Louisville,  11 
Ky.  Opin.  365. 

VII.     CONTRACTS    IN    GENERAL. 

§226.  Capacity  to  contract  in  general. 
The  cil^  council  has  no  power  to  de- 
prive itself,  by  contract,  of  the  power 
to  regulate  the  reconstruction  of  rail- 
ways made  necessary  by  changes  in 
the  character  of  pavements;  since  it 
has  the  power,  independently  of  any 
contract  with  a  railroad  company,  to 
make  reasonable  and  proper  regula- 
tions as  to  the  improvement  of  streets 
upon  which  railroads  are  built,  and 
may  change  the  grade  of  such  streets, 
where  necessary,  for  the  public  con- 
venience. 

City  of  Newport  v.  Newport  Street 
Ry.  Co.,  9  Ky.  Opin.  294. 

§228.  Powers  of  council  or  other  gov- 
erning body. 
The  law  will  not  imply  an  obligation 
on  the  part  of  a  city  to  pay  for  work 
procured  to  be  done  by  the  city's  offi- 
cers, unless  the  contract  has  been  exe- 
cuted and  approved  as  provided  by  the 
charter  and  the  general  ordinance 
regulating  the  manner  in  which  such 
contracts  shall  be  made. 

Obst  V.  City  of  Louisville,  6  Ky. 
Opin.  577. 

Where  property  owners  stand  by 
and  see  the  town  trustees  let  a  con- 
tract for  a  public  improvement  and  the 
labor  performed  and  the  work  paid 
for  by  the  town,  they  may  not  then 
question  the  power  of  the  trustees  to 
contract  for  the  town. 

Davidson  v.  Trustees  of  Catletts- 
burg,  9  Ky.  Opin.  31. 

§234.  Proposals  or  bids. 

§240. ^Acceptance    or    rejection    In 

general. 
A  copy  of  the  record  of  approval  of 
a  contract,  certified  by  the  officer  who 
has  charge  of  the  journals  of  the 
common  council,  can  not  be  affected 
by  the  testimony  of  any  number  of 
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witnesses  who  have  failed  to  discoyer 
the  record  of  such  approyal. 

Rupert  y.  Bums,  7  Ky.  Opin.  596. 

§244.  Validity   and   sufficiency. 

One  who  contracts  with  the  city  has 
a  right  to  do  so  upon  the  faith  of  the 
fact  that  its  council  had  not  disobeyed 
the  law,  and  where  the  costs  of  public 
improyements  made  by  him  thereun- 
der can  not  be  collected  from  property 
owners  because  of  a  faulty  ordinance, 
he  can  look  to  the  city  to  pay  him. 
City  of  Paducah  y.  Jones'  Admx., 
8  Ky.  Opin.  809. 

In  the  absence  of  any  power  giyen 
to  the  chairman  of  the  board  of  trus- 
tees of  a  town  to  bind  the  town  by 
contract,  no  such  power  exists,  and 
where  he  acts  against  the  wishes  of 
a  majority  of  the  board  in  attempting 
to  make  a  contract  his  action  is  yoid. 
Caldwell  &  Harwood  y.  Trustees 

of  Town  of  Shelbyyille,   8  Ky. 

Opin.  842. 


IX.     PUBLIC  IMPROVEMENTS. 

(A)    POWER    TO    IVIAKE    IIVIPROVE- 

MENT8  OR  GRANT  AID 

THEREFOR. 

§  269.  Streets  and  other  ways. 

An  improyement  ordinance  was  held 
to  require  that  the  total  cost  of  the 
improyement  shall  be  apportioned 
among  the  property  owners  in  accord- 
ance with  the  front  footage  of  the 
property  abutting  on  that  portion  of 
the  street  which  was  Improyed. 

McGill  y.  Pence,  6  Ky.  Opin.  605. 

Where  work  is  done  on  an  alley  the 
city  is  not  liable,  whether  the  alley  is 
a  priyate  or  a  public  one,  the  adjacent 
landowners  being  liable,  if  the  work 
was  done  on  a  public  alley. 

City  of  Louisyille  y.  Humphrey,  5 
Ky.  Opin.  458. 

Where  a  contractor,  in  making  a 
street  improyement,  encroaches  on  the 
priyate  property  of  an  abutting  owner, 
the  contractor  can  not  recoyer  against 
the  owner  of  such  property  for  the  cost 
of  the  improyement. 

Iryine  y.  Vansant,  6  Ky.  Opin.  617. 

A  city  has  the  right  to  grade  alleys 
and  to  remoye  so  much  of  the  ground 


as  may  be  necessary  for  that  purpose, 
and  an  abutting  owner  must  submit 
to  the  inconyenience,  and  can  only 
recoyer  upon  a  showing  of  special 
damages. 

Jones  y.  Atkins,  7  Ky.  Opin.  415. 

The  discretion  of  the  city  council  in 
determining  what  street  improyements 
are  to  be  made  can  not  be  controlled 
by  the  courts. 

Slaughter  y.  City  of  Louisyille,  8 
Ky.  Opin.  24. 

The  city  is  liable  for  such  improye- 
ments of  a  public  street  as  are  ordered 
by  it;  and  if  there  is  a  contract  be- 
tween the  contractor  and  the  owners 
of  the  real  estate  by  which  the  owners 
are  to  pay  for  such  work  or  any  part 
thereof,  the  city  to  ayoid  payment, 
must  set  up  such  contract  by  way  of 
answer. 

City  of  Paducah  y.  Jones'  Admz., 
8  Ky.  Opin.  61.' 

An  alley  is  a  public  highway. 
Black  y.  Walker,  8  Ky.  Opin.  85. 

Cities,  in  conformity  with  their  char- 
ters, haye  power  to  cause  alleys  and 
streets  to  be  improyed  either  upon 
petition  or  without  it. 

Black  y.  Walker,  8  Ky.  Opin.  85. 

The  city  council  has  the  power  to 
improye  the  streets,  imposing  the  bur- 
den equally  upon  all  the  citizens,  and 
make  contracts  by  its  authorized 
agents,  and  although  there  may  be  a 
departure  from  the  specifications  con- 
tained in  the  ordinance,  haying  ac- 
cepted and  approyed  the  work,  it  must 
pay  for  it  by  making  it  a  burden 
upon  all. 

City  of  Lexington  y.  Baker,  8  Ky. 
Opin.  317. 

City  councils  may  contract  for  street 
improyements  without  being  peti- 
tioned therefor  by  taxpayers  and  prop- 
erty owners. 

Dulaney  y.  Bowman,  8  Ky.  Opin. 
592. 

§  278.  Exercise  of  power  in  general. 

No  contract  for  the  construction  or 
improyement  of  its  streets  can  be 
made  by  the  council  of  the  city  of  Coy- 
ington  until  its  proceedings  relatiye 
thereto  are  referred  to  its  law  commit- 
tee, in  conjunction  with  its  city  at- 
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tomey,  and  a  report  received  from 
them  as  to  the  regularity  of  the  same 
under  the  city  charter  and  whether 
the  city  will  be  liable  for  the  cost  of 
the  work. 

Woods    V.    Eilers,    13    Ky.    Opin. 
1124. 

§281.  Right  or  duty  of  property  own- 
ers to  make  improvements. 
A  petition  fully  setting  out  the  own- 
ership of  property  by  a  defendant  and 
sufficient   notice   to   him   to   improve 
same   under   an   ordinance,   and   fail- 
ure to  do  so,  is  good  on  demurrer. 
City  of  Cynthiana  v.  Shawhan,  4 
Ky.  Opin.  76. 

A  city  is  liable  for  the  cost  of  pub- 
lic improvements,  where  a  tax  on  ad- 
joining property  has  not  been  legally 
imposed. 

Haskamp's  Exr.  v.  Walker,  8  Ky. 
Opin.  417. 

§284.  Delegation  of  power  by  muni- 
cipality. 
An  ordinance  of  the  city  of  Hender- 
son, that  the  grading  of  each  part  of 
the  streets  and  road  shall  be  done  in 
compliance  with  a  grade  to  be  estab- 
lished therefor  by  an  engineer  to  be 
selected  by  the  council,  is  invalid,  for 
the  legislative  power  of  the  council 
can  not  be  thus  delegated,  but  the 
council  must  determine  the  grade  and 
the  character  of  an  improvement  to 
be  made. 

City  of  Henderson  v.  Brown,  13 
Ky.  Opin.  941. 


(B)    PRELIiVIINARY    PROCEEDINGS 
AND  ORDINANCES  OR  RESO- 
LUTIONS. 

§296.  Preliminary    Investigations   and 
estimates. 
Whenever    the    improvement    of    a 
very    wide    street   would    amount   to 
practically  a  confiscation  of  the  ad- 
joining property,  it  being  of  such  value 
that  a  pro  rata  division  would  not  be 
commensurate   with  the   benefits   de- 
rived therefrom  or  to  additional  en- 
hancement of  value,  a  reduction  of  the 
street's  width  should  be  allowed  on 
application  of  the  property  holders. 
Ballard  v.  City  of  Louisville,  3  Ky. 
Opin.  3i. 


The  dedication  of  a  wide  street,  im- 
practicable for  public  use,  and  costly 
to  improve,  should  be  reduced  to  a 
width  capable  of  being  used  and  im- 
proved for  public  service. 

Ballard  v.  City  of  Louisville,  3  Ky. 
Opin.  31. 

§300.  Ordinance,  resolution,  or  order 
for  Improvement. 
Where  an  improvement  ordinance 
was  adopted  by  unanimous  vote  of  the 
council,  it  is  immaterial  whether  it 
originated  in  the  council  or  resulted 
from  petition  of  the  lot  owners. 

McGill  V.  Pence,  6  Ky.  Opin.  605. 

An  amendatory  ordinance  requiring 
the  improvement  of  so  much  of  the 
street  as  is  not  touched  by  the  railway 
track,  is  legal  and  binding  against  the 
property  adjacent  thereto. 

Parkman  v.  Rpdd,  2  Ky.  Opin.  274. 

To  authorize  the  power  of  assessing 
the  property  holders  for  street  paving, 
grading,  etc.,  the  ordinance,  and  pro- 
ceedings must  be  strictly  legal. 

Rogers  v.  PfiefCer,  3  Ky.  Opin.  203. 

Property  owners  can  not  be  held  lia- 
ble for  a  claim  for  regrading  and  fill- 
ing a  street,  where  the  claim  em- 
braces work  done  in  excess  of  that 
authorized  by  the  original  ordinance. 
Wallace  v.  Boyle,  4  Ky.  Opin.  36. 

The  journal  being  silent  as  to  the 
suspension  of  the  rule  requiring  the 
ordinance  to  lie  over,  the  presumption 
is  that  no  such  action  was  taken;  and 
such  irregularity  is  sufficient  to  ex- 
onerate a  property  owner  from  paying 
a  street  improvement  assessment 
made  against  him. 

City  of  Louisville  v.  Stein,  5  Ky. 
Opin.  25. 

The  ordinance,  resolutions  and  the 
contracts  under  which  a  lien  is  cre- 
ated upon  abutting  lots,  for  payment 
of  the  expense  incurred  in  grading, 
paving  and  curbing  a  street,  must  pur- 
sue the  charter  of  the  city  with  strict- 
ness in  order  to  give  them  legal  va- 
lidity. 

Johnson  v.  Obet,  5  Ky.  Opin.  688. 

§302. Making  and  approval. 

The  adoption  of  an  ordinance  for  a 
street  improvement  on  the  first  read- 
ing, under  suspension  of  the  rule,  by 
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a  two-thirds  Yote  of  the  council,  is  a 
substantial  compliance  with  §  11,  art. 
3,  charter  of  city  of  Louisville,  1851. 
Ballard  v.  Giles  &  Monahan,  6  Ky. 
Opin.  378. 

Curbing  is  not  included  in  an  ordi- 
nance directing  a  street  to  be  graded 
and  paved,  and  the  mayor  has  no  right 
to  put  it  under  contract  and  charge 
the  cost  to  adjoining  landowners. 

Melcher  v.  Obst  &  Rupert,  2  Ky. 
Opin.  74. 

Curbing  is  not  included  in  grading 
and  paving,  and  is  as  distinct  as  these 
are  from  each  other,  and  unless  the 
ordinance  authorizes  the  curbing,  the 
city  has  no  right  to  put  ft  under  con- 
tract, but  if  it  is  done  the  city  and 
not  the  lot  owners  are  responsible. 
Rogers  v.  Hahn,  2  Ky.  Opin.  75. 

The  publication  on  Sunday  of  an  or- 
dinance for  street  improvements,  and 
on  no  other  day,  is  not  such  a  publica- 
tion as  the  charter  of  the  city  of 
Louisville  requires. 

Preston  v.  Roberts,  12  Ky.  Opin. 
188. 

§303. Form,  requisites  and  validity 

in  general. 
A  street  improvement  ordinance 
providing  for  assessment  in  the  pro- 
portion that  each  parcel  of  land  bears 
to  the  portion  of  the  street  to  be  im- 
proved, was  held  to  be  in  substantial 
compliance  with  the  statute. 

Leight  V.  Rupert,  6  Ky.  Opin.  136. 

§304. Description    of   improvement 

and  specification  as  to  material 
and  work. 
The  word  "street"  used  in  an  ordi- 
nance signifies  a  public  thoroughfare 
in  a  city  or  town,  and  the  averment 
that  an  ordinance  has  been  passed  for 
the  improvement  of  a  named  street  is 
sufficient,  without  adding  that  it  is  a 
public  street. 

Boone  v.  Gleason,   10  Ky.   Opin. 
254. 

§314.  Surveys,  plans,  and  •peclflca- 
tions. 
The  city  council  can  not  by  an  or- 
dinance delegate  to  its  city  engineer, 
power  to  fix  a  grade  for  street  im- 
provement,  determine  what  material 


shall  be  used,  how  much  of  a  street 
shall  be  Improved,  etc. 

GathofF  V.  Ford,  3  Ky.  Opin.  96. 

§316.  Defects  and  objections. 

An  objection  that  in  the  commis^ 
sioner's  report  or  the  petition,  that 
the  "graveling"  is  not  specified,  can 
not  avail,  as  it  is  a  part  of  the  ma- 
cadamizing which  the  petition  alleges 
was  completed  according  to  contract. 
Parkman  v.  Redd,  2  Ky.  Opin.  274. 

§318.  Waiver  of  objections. 

Where  a  petition  was  signed  by  a 
majority  of  the  owners  of  the  front 
feet  requesting  the  city  to  improve 
a  street,  and  the  appellant,  who  was 
one  of  the  signers  of  the  petition, 
stood  by  and  saw  others  expend  their 
money  on  the  improvement  and  made 
no  objection  thereto  until  he  was  called 
upon  to  pay  his  proportional  part  for 
the  work,  by  his  acquiescence  in  the 
improvement  he  is  estopped  to  deny 
his  Uability. 

Galbaugh  v.  Woods,  5  Ky.  Opin. 
471. 

§319.  Estoppel  to  attacl<  proceedings. 
Where  the  owner  of  a  city  lot 
through  which  the  city  desired  to  run 
and  improve  a  street  agreed  to  relin- 
quish the  lot  in  consideration  that  the 
city  would  convey  to  him  a  vacated 
street,  and  stood  by  and  allowed  the 
improved  street  to  be  made  under  the 
agreement,  and  had  full  knowledge  of 
the  city's  authority  to  assess  a  part 
of  the  cost  upon  him,  he  can  not  there- 
after raise  a  question  as  to  the  regu- 
larity of  the  proceedings  taken  to  col- 
lect the  assessment  without  specify- 
ing wherein  the  irregularity  consists. 
Delafleld  v.  City  of  Bowling  Green, 
11  Ky.  Opin.  71. 

(C)    CONTRACTS. 

§339.  Validity  and  sufficiency  in  gen- 
eral. 
The  city  council  can  only  enter  into 
an  improvement  contract  by  following 
the  course  prescribed  by  the  law,  and 
parties  contracting  with  a  city  are 
bound  to  know  the  law  regulating  the 
mode  of  contracting  and  under  what 
state  of  case  such  contracts  for  im- 
provements can  legally  be  made. 

City  of  Covington  v.   Woods,   11 
Ky.  Opin.  216. 
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§340.  Conformity     to     provisions     of 

cliarter,    act,    or    ordinance    au- 

tiiorizing  improvement. 

Where  a  contract  embraces  work  to 

be   done   on   several   squares   at   the 

same  rate  per  front  foot,  it  will  be 

presumed  that  the  Work  was  let  in 

accordance  with  the  provisions  of  the 

ordinance. 

Ballard  v.  Giles  &  Monahan,  6  Ky. 
Opin.  378. 

§353.  Consignment. 

A  contract  to  Improve  a  street  en- 
tered into  pursuant  to  the  provisions 
of  a  city  ordinance  after  advertise- 
ment for  bids,  may  be  assigned  by 
consent  of  the  city,  and  this  does  not 
constitute  a  new  contract. 

Bristow  V.  Bowman,  8  Ky.  Opin. 
448. 

§355.  Performance  of  work. 

§  362. Deiay. 

Where  a  contract  for  a  public  im- 
provement is  entered  into,  but  on  ac- 
count of  high  water  was  not  completed 
within  the  time  agreed  upon,  but  the 
city  permitted  its  completion  after  the 
time  when  it  should  have  been  com- 
pleted, and  received  it  from  the  con- 
tractor, the  city  is  liable  for  the  con- 
tract price. 

Lyter    v.    City    of    Louisville,    10 
Ky.  Opin.   513. 

§368.  Guaranties  of  work  and  stipuia- 
tions  for  repairs. 
A  stipulation  in  a  contract  for  street 
improvements,  that  the  contractor 
should  keep  the  street  in  repair,  was 
held  not  to  have  the  effect  of  imposing 
on  the  property  holders  a  double  tax, 
but  amounts  to  a  mere  requirement 
that  the  contractor  guarantee  the 
character  of  his  work. 

Riddle  v.  Lewis,  6  Ky.  Opin.  525. 

§374.  Rights    and    remedies    of    con- 
tractors   and    sureties    against 
municipaiity. 
Where  there  is  an  irregularity  in 
the  adoption  of  a  city  ordinance  for 
street  improvement,  the  city  is  liable 
to  the  contractor  for  the  price  of  the 
work,  as  a  matter  of  law. 

City  of  Louisville  v.  Stein,  5  Ky. 
Opin.  25. 

If  a  contract  for  street  improvement 
is  so  drawn  as  not  to  bind  the  prop- 


erty owners,  the  city  becomes  liable 
therefor. 

City  of  Covington  v.  Drummon,  7 
Ky.  Opin.  699. 

Where  a  contractor  undertook,  by 
special  contract,  to  look  to  the  lot 
owners  for  payment  under  an  improve- 
ment contract  for  the  construction  of 
sidewalks,  he  can  not  recover  against 
the  city,  unless  he  avers  and  shows 
by  the  evidence  that  there  was  a  fail- 
ure and  neglect  on  the  part  of  the  city 
authorities  to  observe  the  require- 
ments of  the  law  in  making  the  prop- 
erty holders  liable  for  the  cost  of  the 
Improvement. 

City  of  Covington   v.   Haskamp's 
Exr.,  7  Ky.  Opin.  511. 

The  charter  of  Covington  provides 
that  the  council  have  power  to  have 
streets  and  alleys  graded,  paved,  ma- 
cadamized or  turnpiked  at  the  expense 
and  cost  of  the  owners  of  lots  front- 
ing such  streets,  and  thus  create  liens 
on  such  lots  which  may  be  enforced; 
but  there  is  no  personal  liability  on 
the  owner  of  such  lots,  and  no  per- 
sonal Judgment  can  be  rendered 
against  such  owners  for  the  amount 
of  such  assessments. 

Southgate   v.    Regenthal,    13    Ky. 
Opin.  921. 


(D)    DAMAGES. 

§377.  Nature  of  iiabiiity  in  general. 

Where  an  improvement  is  being 
constructed  in  the  city  by  an  indepen- 
dent contractor,  the  city  is  not  neces- 
sarily bound  to  answer  for  the  care- 
lessness or  negligence  of  such  con- 
tractor. 

Pelton  V.  City  of  Hopkinsville,  8 
Ky.  Opin.  590. 

If  the  work  of  constructing  a  city 
improvement  is  of  such  a  character 
as  to  be  likely  to  result  in  injury  to 
persons  or  property,  even  when  skil- 
fully performed,  for  any  injury  result- 
ing from  the  dangerous  character  of 
the  work,  and  not  directly  from  the 
negligence  of  the  contractor,  the  city 
may  be  liable. 

Pelton  V.  City  of  Hopkinsville,  8 
Ky.  Opin.  590. 
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§381.  Nature  of  improvement. 

§383. Construction,      improvement, 

or    repair   of    streets    or    otiier 

ways. 
The  fact  that  plaintiff  was  a  trustee 
of  the  town  where  an  order  to  open 
the  street  was  made,  does  not  affect 
his  right  to  payment  of  damages  sus- 
tained  by  opening  the  street,  or  give 
the  trustees  the  right  to  take  his  land 
without  compensation. 

Ellis  v.  Trustees  of  Richmond,  6 

Ky.  Opin.  344. 

A  judgment  or  order  in  an  action 
for  mandamus,  "that  the  motion  for  a 
mandamus  as  prayed  is  overruled,"  is 
not  such  a  Judgment  as  will  bar  the 
right  of  action  to  collect  damages  as- 
sessed in  opening  a  street. 

Ellis  V.  Trustees  of  Richmond,  6 
Ky.  Opin.  344. 

Where  town  trustees  have  appro- 
priated property  in  the  opening  of  a 
street,  and  have  litigated  the  ques- 
tion of  damages,  the  trustees  have 
no  power  to  rescind  the  order  open- 
ing the  street  to  the  injury  of  the 
property  owner. 

Ellis  V.  Trustees  of  Richmond,  6 
Ky.  Opin.  344. 

Where  In  an  action  against  a  town 
for  damages  sustained  by  the  opening 
of  a  street,  the  answer  of  the  town 
discloses  that  it  has  no  property  out 
of  which  the  damages  can  be  made, 
and  that  its  treasury  is  empty,  the 
court  should  require  the  trustees  at 
their  next  annual  assessment  to  levy 
a  tax  sufQcient  to  pay  the  claim. 
Ellis  V.  Trustees  of  Richmond,  6 
Ky.  Opin.  344. 


(E)   ASSESSI^ENTS  FOR  BENEFITS 
AND   SPECIAL   TAXES. 

• 

§406.  Power  to  levy  in  general. 

While  the  trustees  of  a  city  are  au- 
thorized to  levy  a  tax  to  raise  money 
to  construct  water  works,  such  trus- 
tees have  no  power  to  make  an  un- 
equal distribution  of  the  burden  of 
taxation  between  the  citizens;  and 
they  have  no  power  in  addition  to  a 
general  levy  on  all  the  property  of  the 
municipality,  to  assess  adjoining  prop- 
erty by  the  front  foot  to  raise  money 


to   pay   interest  on   its   bonds   or  to 
extend  such  water  works  system. 
City  of  Bowling  Green  v.  Mitchell, 
8  Ky.  Opin.  849. 

§411.  Nature  of  improvement. 

1414* Reconstruction   or   repair  of 

streets. 
The  entire  cost  of  original  construc- 
tion is  to  be  apportioned  upon  all  the 
lots  fronting  such  improvement,  but 
the  cost  of  repairs  is  to  be  assessed 
separately  so  that  each  lot  will  be 
chargeable  with  the  cost  of  the  repairs 
done  on  its  own  front,  without  refer- 
ence to  the  cost  of  repairs  in  front 
of  other  lots. 

Haskamp's  Exr.  v.  Walker,  8  Ky. 

Opin.  417. 

The  city  has  power  to  make  either 
the  original  construction  or  the  re- 
pairs of  sidewalks  a  charge  on  the  ad- 
jacent property. 

Haskamp's  Exr.  v.  Walker,  8  Ky. 
Opin.  417. 

Where  under  a  city  ordinance  and 
contract,  the  cost  of  a  public  improve- 
ment is  to  be  assessed  among  adjoin- 
ing lot  owners,  an  increased  price  be- 
ing chargeable  against  corner  lots,  and 
such  improvement  is  made  through 
unplatted  ground,  no  increased  price 
can  be  assessed  on  the  theory  that 
when  platted  some  of  the  lots  will  be 
comer  lots. 

Brlstow  V.  Bowman,  8  Ky.  Opin. 
448. 

Lot  owners  assessed  for  adjoining 
street  improvements,  where  made  in 
compliance  with  the  ordinance  and 
contract  and  completed  according 
thereto,  must  submit  to  an  assessment 
of  such  lots  to  pay  the  cost  of  such 
improvement. 

Dulaney  v.  Bowman,  8  Ky.  Opin. 
592. 

When  a  street  assessment  extends 
back  on  the  north  side  of  the  street 
315  feet,  while  it  only  extends  to  a 
depth  of  210  feet  on  the  south  side, 
the  assessment  is  unequal;  but  since 
the  city  has  no  power  to  extend  the 
assessment  beyond  the  corporate 
boundary,  and  the  assessment  is  as 
nearly  equal  as  it  could  be  under  the 
circumstances,  it  is  not  illegal. 

Elrod  V.  Henderson,  9  Ky.  Opin. 
680. 
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§421.  Nature  of  property  liable. 

§424. Agricultural    lands. 

In  order  to  subject  real  estate  to 
taxation  for  municipal  purposes  where 
it  has  been  included  by  an  extension 
of  the  municipal  boundary,  there  must 
be  both  benefits  actual  or  presumed 
to  the  property  from  the  city  govern- 
ment, and  a  city  population  so  near 
it  as  to  render  it  not  unreasonable 
to  extend  the  local  power  over  it; 
and  when  it  has  been  laid  out  into 
lots  and  can  not  be  profitably  used 
in  that  manner  so  as  to  make  it 
more  profitable  than  if  left  un- 
divided, it  ought  not  to  be  subjected 
to  taxation  for  city  purposes. 

Barrett  v.  Godshaw,  12  Ky.  Opin. 
558. 

§425.— — Railroad  property. 

The  city  does  not  surrender  its  con- 
trol over,  or  its  right  to  improve  or 
repair,  a  street  by  permitting  a  street 
railway  to  use  such  street  with  its 
tracks,  and  the  city  may  require  the 
street  railway  company  to  contribute 
toward  improving  such  street. 

Newport  Street  R,  Co.  v.  City  of 
Newport,  10  Ky.  Opin.  647. 

§427.  Location   of   property   liable. 

Only  land  laid  out  into  public 
squares  and  bounded  on  all  sides  by 
streets  and  alleys  is  subject  to  the 
cost  of  street  improvements. 

Cracraft   v.   Redd   &   Bro.,   7   Ky. 
Opin.  695. 

§429. Abutting   property. 

Property  fronting  on  more  than  one 
street  shall  be  taxed  for  such  street 
improvements  as  made  thereon,  but 
only  each  front  is  liable  for  the  im- 
provements made  on  it,  and  not  on  the 
other  fronts,  however  narrow  may  be 
the  lot,  the  purchaser  must  be  pre- 
sumed to  have  known  the  burdens 
thus  placed  upon  it,  and  find  com- 
pensation for  these  in  the  reduction 
of  the  consideration  to  be  paid,  or 
the  prospective  increase  in  value. 
Osborne  v.  White  &  Selvage,  2 
Ky.  Opin.  446. 

Particular  circumstances  might 
arise  which  will  forbid  the  holding 
of  a  long  narrow  front  liable  for  im- 
provements made  on  it,  in  that  it 
might  amount  to  the  confiscation  of 


the  property,  under  the  guise  of  taxa- 
tion. 

Osborne  v.   White   &   Selvage,    2 
Ky.  Opin.  446. 

§436.  Benefits  to   property. 

A  landowner  is  not  liable   for  the 
cost  of  a  street  improvement  where 
he  received  no  benefit  from  the  im- 
provement but  is  damaged  thereby. 
Wallace  v.  Boyle,  4  Ky.  Opin.  36. 

§446.  Effect  of  invalidity  of  or  Irregu- 
larity in  contract. 
Where  the  failure  of  a  branch  of  a 
common    council    to    keep    a    correct 
Journal  of  its  proceedings  results  in 
the   exoneration    of   property   owners 
from  liability  for  street  improvements. 
Judgment    for    the    amount    due    and 
unpaid     because     of     such     neglect, 
should  be  rendered  against  the  city. 
City .  of   Louisville   v.    Murphy,    6 
Ky.  Opin.  62. 

§449.  Ordinance,   resolution,   or  order 
for  levy. 
The  constitutionality  of  a  local  or- 
dinance   for    street   improvement   de- 
pends upon  the  fact,  that  the  party 
whose    property   is    taken    for    public 
benefit,     receives     compensation     In 
some   degree  in  the   enhancement  of 
the  value  of  his  remaining  property. 
Wallace  v.  Boyle,  4  Ky.  Opin.  36. 

The  owners  of  property  along  a 
street,  upon  which  runs  a  railroad 
track,  can  not  be  required  to  pay  for 
paving  or  otherwise  improving  so 
much  of  it  as  is  covered  by  the  rail- 
road track,  it  being  the  duty  of  the 
owners  of  the  track  to  keep  it  in  or- 
der, consequently  a  general  ordinance 
and  the  contract  under  it  for  paving, 
curbing,  macadamizing  and  grav- 
eling that  street,  without  excepting 
the  track,  is  illegal  and  not  enforci- 
ble. 

Parkman  v.  Redd,  2  Ky.  Opin.  274. 

The  report,  estimates  and  appor- 
tionments of  street  paving  by  the 
commissioners  under  charter  of  the 
city  is  prima  facie  evidence  of  the 
liability  of  the  property  owners  for 
the  amount  of  the  contribution  as- 
sessed against  them. 

Parkman  v.  Redd,  2  Ky.  Opin.  274. 
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An  ordinance  providing  for  street 
improvements  "in  accordance  with 
specifications  to  be  furnished  by  the 
city  engineer,"  etc.,  and  which  may  be 
"altered  or  modified  by  him,"  is  held 
to  be  void  as  delegating  powers  to 
the  engineer  which  belong  to  the  city 
council. 

Gathoff  V.  Ford,  3  Ky.  Opin.  96. 

One  of  the  essential  requisites  of  a 
valid  ordinance  is  its  publication,  and 
without  it  the  owner  of  property  bor- 
dering upon  a  street  to  be  improved 
under  such  ordinance,  can  not  be  held 
liable  to  pay  an  assessment  on  account 
of  such  improvement;  and  under  the 
city  charter  providing  that  "In  no 
event  shall  the  city  be  liable  for  such 
improvements  without  having  the  right 
to  enforce  it  against  the  property  re- 
ceiving the  benefit  thereof,'*  the  city 
is  not  liable  to  the  contractor  on  ac- 
count thereof. 

Preston  v.  Roberts,  12  Ky.  Opln. 
188. 

§450.  Assessment  or  taxing  districts. 
The  right  of  a  city  to  levy  a  tax 
on  property  fronting  on  a  street,  not 
being  questioned,  the  town  council 
has  the  right  to  subdivide  the  street 
being  improved  by  certain  cross 
streets,  so  as  to  form  the  lot  owners 
into  a  defined  square  or  subdivision, 
or  quasi  community,  for  the  purpose 
of  specific  local  taxation. 

City  of  Newport  v.  Abbot,  4  Ky. 
Opin.  183. 

§451.  Autliority    of    council    or    otlier 
board  or  officer  to  malce  assess- 
ment. 
Property    owners    along    a    street 
upon  which  improvement  is  made  can- 
not be  compelled  to  pay  the  expense 
therefor,  by  a  subsequent  ratification 
by  the  council  of  the  action  of  the 
oflScers. 

Wallace  v.  Boyle,  4  Ky.  Opin.  36. 

§456.  Mode  of  assessment  in  general. 
Where  no  fraud  is  shown  on  the 
part  of  a  city  council  even  when  the 
cost  of  a  public  improvement  exceeds 
the  cost  of  improvement  on  another 
part  of  the  street,  but  the  cost  is  as- 
sessed in  a  manner  as  near  equality 
as  could  well  be  attained,  such  as- 
sessment is  valid. 

Ludlow  V.  Rich,  11  Ky.  Opin.  124. 


§464.  Apportionment   of   benefits   and 

expenses  of  Improvement. 
§469.  Frontage   of    iota    in    general. 

Under  a  city  charter,  where  there 
were  no  squares  lying  north  of  the 
improved  street,  the  lots  lying  on  the 
south  side  of  the  street  adjacent  to 
the  improvement  may  be  held  liable 
for  the  entire  cost  of  the  Improvement, 
and  the  owners  of  such  lots  can  not 
complain  where  they  have  been  re- 
lieved from  payment  of  half  of  the 
cost  of  the  improvement  l)y  assess- 
ments on  other  property  not  within 
the  square,  which  assessment  is  not 
resisted. 

Caldwell  v.  Obst,  7  Ky.  Opin.  654. 

§484.  Presumptions  as  to  validity  of 
assessment   and    effect    as    evi- 
dence. 
As   the   contractors   complied   with 
the  contract  to  improve  the  street  in 
front  of  defendant's  property,  it  does 
not  afford  any  grounds  of  complaint 
that  the  city  council  did  not  ascertain 
the  names  of  the  lot  owners  and  the 
exact  fronts  of  their  lots  and  make 
the    assessment    specific    in    amount 
against    each    lot,    as    there    was    no 
change  in  the  ownership  to  the  lot  in 
question  since  the  worlc  was  begun. 
Sinclair  v.  Boyle,  5  Ky.  Opin.  291. 

§519.  Lien  and  priority. 

The  lien  of  a  city  for  a  municipal 
assessment,  being  inferior  to  that  of 
the  state  for  taxes,  is  lost  when  the 
whole  estate  has  been  sold  to  pay  the 
state's  lien;  and  in  such  a  sale  it  is 
not  necessary  for  the  city  to  be  made 
a  party  to  the  proceeding,  since  the 
state  follows  a  summary  course  in 
collecting  its  revenue. 

City  of  Paducah  v.  Green,  12  Ky. 
Opin.  701. 

While  in  enforcing  a  lien  on  ac- 
count of  an  improvement  made  it  must 
appear  that  the  authority  given  to 
make  such  improvement  has  been 
strictly  followed,  still  an  ordinance 
giving  such  authority  will  not  be  held 
invalid  because  of  the  fact  that  the 
places  in  the  municipality  where  the 
ordinance  was  posted  were  not  shown 
by  the  proof  to  have  been  public 
places. 

Manley  v.  Trustees  of  LaGrange, 
13    Ky.    Opin.    1128. 
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§520.  Payment. 

The  payment  of  a  street  assessment 
to  avoid  further  litigation  can  not  be 
regarded  as  having  been  made  under 
"a  clear  and  palpable  mistake  of  law/' 
and  although  the  assessment  was  il- 
legal the  money  can  not  be  said  to 
have  been  paid  without  cause  or  con- 
sideration. 

City  of  Covington  v.  Chambers,  6 
Ky.  Opin.  352. 

Where  defendant  in  a  street  assess- 
ment proceeding,  on  the  sustaining  of 
a  demurrer  to  his  answer,  paid  the 
claim  on  consideration  of  dismissal  of 
the  action  at  plaintiff's  cost,  defendant 
can  not  be  allowed  to  recover  back- 
the  money  paid  by  him  after  the  Su- 
preme Court  has  decided  that  the  acts 
under  which  the  assessment  was  made 
were  repugnant  to  the  state  consti- 
tution and  void. 

City  of  Covington  v.  Chambers,  9 
Ky.  Opin.  352. 

§523.  Refunding  or  recovery  of  aseete- 

ment  or  tax  paid. 
Where  it  is  sought  to  recover  money 
wrongfully  paid  on  account  of  an  as- 
sessment for  a  public  improvement, 
in  ignorance  of  plaintiff's  rights,  to 
make  the  petition  good  the  plaintiff 
must  negative  the  idea  that  he  re- 
ceived any  consideration  for  the 
money  paid;  and  he  can  not  recover 
where  it  is  shown  that  he  has  re- 
ceived a  consideration  and  is  enjoy- 
ing the  benefits  derived  from  the  im- 
provement adjoining  his  real  estate. 
Roberts    v.   Green,    10   Ky.    Opin. 

716. 


(F)    'ENFORCEMENT    OF    ASSESS- 

iVlENTS  AND  SPECIAL 

TAXES. 

§525.  Nature  and  mode  of  proceeding 

in  general. 
As  the  statute  gives  to  the  appellee 
a  lien  on  the  property  improved  for 
the  cost  of  improving  it,  and  as  that 
is  the  only  relief  sought,  and  the  only 
remedy  to  which  he  is  entitled,  it 
was  error  to  render  a  personal  Judg- 
ment against  appellant. 

Guthrie's  Bxrs.  v.  Stevens,  5  Ky. 

Opin.  360. 


§529.  Property  which  may  be  sub- 
jected. 
While  purchasers  of  real  estate 
from  persons  owing  taxes  pursuant  to 
the  charter,  art.  5,  §  12,  are  liable  only 
for  the  taxes  upon  the  property  pur- 
chased, those  who  purchase  after  levy 
made  are  liable  for  all  the  taxes  due 
from  the  delinquent  owner  at  the  time 
of  levy. 

City  of  Paducah  v.  Kahn,  8  Ky. 
Opin.  35. 

§531.  Certification    and    warrant    for 

collection. 
The  approval  of  the  report  of  the 
city  engineer  and  the  issual  of  a  war- 
rant for  the  value  of  work  done,  does 
not  commit  the  city  to  payment  there- 
for, unless  the  work  was  undertaken 
as  provided  by  the  city  charter  and 
the  general  ordinance  regulating  the 
manner  in  which  such  contracts  shall 
be  made. 

Obst  V.   City  of  Louisville,  6  Ky. 

Opin.  577. 

§  544.  Summary  Judgment  or  order  for 

eale  of  land. 

§  546. Defenses   and   objections. 

In  an  action  against  the  city  on  an 
improvement  contract,  it  is  no  de- 
fense to  allege  that  although  the  im- 
provement ordinance  was  a  nullity  a 
property  owner  is  liable  by  reason  of 
his  contract  under  the  void  ordinance, 
and  that  the  city  is  exempt  for  the 
reason  that  such  contract  was  made. 
City   of   Paducah   v.    HoUoran    & 

Co.,   6  Ky.   Opin.   547. 

It  is  no  defense  to  a  suit  brought 
by  a  contractor  to  recover  assess- 
ments for  improvements  made,  that 
the  real  estate  assessed  had  been  as- 
sessed for  other  public  improvements. 
Black  V.  Walker,  8  Ky.  Opin.  85. 

§557.  Actions  for  sale  of  land. 

In  an  action  to  recover  price  of 
street  improvement  against  the  own- 
ers of  property  fronting  on  the  street, 
the  ordinance  under  which  the  con- 
tract was  made,  and  also  copies  from 
the  Journals  of  the  two  branches  of 
the  general  council,  showing  the  pro- 
ceedings of  that  body  had  upon  the 
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adoption  of  such  ordinance,  must  be 
incorporated  in  the  petition. 

City  of  Louisville  v.  Stein,  5  Ky. 
Opin.  25. 

In  an  action  on  street  assessment 
proceedings  where  it  is  averred  that 
defendant  has  property  fronting  on 
the  improved  street,  and  that  the  city 
council  had  notified  him  to  make  the 
improvement,  and  that  on  his  failure 
to  do  so  the  city  made  the  improve- 
ment at  his  expense,  setting  out  the 
same  and  asking  judgment  therefor, 
this  was  presumably  the  exercise  of 
the  legitimate  power,  and  the  con- 
trary must  be  shown  by  the  defense, 
showing  that  it  is  not  a  legitimate 
taxation  for  improvement  purposes. 
City  of  Cynthiana  v.  Shawhan,  4 
Ky.   Opin.  76. 

The  petition  is  defective  in  failing 
to  allege  that  J.  had  notice  of  the 
passage  of  the  ordinance  by  the  coun- 
cil to  repair  the  streets,  nor  are  facts 
alleged  showing  the  failure  of  the 
city  council  to  take  such  action  as  to 
make  the  appellee  liable  for  the  work. 
Smith  V.  Johnson,  5  Ky.  Opin.  97. 


§562^ 


-Defenses. 


Where  a  city  ordinance  and  the  im- 
provement contract  under  it  provide 
for  the  improvement  of  a  carriage  way 
twenty-six  feet  wide,  and  the  contrac- 
tor constructs  such  improvement  thir- 
ty-four feet  wide,  the  city  can  not 
compel  the  abutting  property  owners 
to  pay  for  such  improvement. 

Redd    &    Bro.    v.    Walker,    8    Ky. 
Opin.  335. 

Where  a  grantor  conveys  to  a  turn- 
pike company  a  right  of  way,  the  con- 
sideration being  the  improvement  of 
grantor's  property  by  the  building  of 
a  turnpike,  and  the  further  fact  that 
grantors  should  be  allowed  to  travel 
thereon  without  paying  toll,  and  aft- 
erwards said  turnpike  becomes  a  city 
street,  the  contract  between  the 
grantor  and  the  company  does  not  so 
bind  the  public  as  to  exempt  her  heirs 
and  vendees  from  paying  assessments 
for  improving  such  street. 

Pope  V.  Terry's  E3xr.,  8  Ky.  Opin. 
373. 

Private  property  can  not  be  confis- 
cated through  exorbitant  assessments. 


but  it  is  always  presumed  that  the 
property  taxed  is  benefited  at  least  to 
the  extent  of  the  assessment,  and  the 
taxpayer  resisting  the  collection  on 
this  ground  must  aver  and  prove  facts 
showing  that  his  property  is  not  so 
benefited. 

Preston  v.  Obst,  8  Ky.  Opin.  377. 

§  567. Pleading. 

Where  an  ordinance  provides  for 
the  improvement  of  a  street  and  for 
the  payment  therefor  by  the  property 
holders  whose  property  borders  on 
such  street,  before  the  property  own- 
ers can  be  made  to  pay  for  such  work 
it  must  be  shown  that  the  contract 
and  specifications  are  in  accordance 
with  the  proisions  of  the  ordinance, 
and  be  approved  by  the  council  and 
not  be  left  to  the  discretion  of  the 
engineer  alone. 

City  of  Lexington  v.  Baker,  8  Ky. 
Opin.  317. 

In  a  cross-petition  for  damages 
against  the  contractor  and  city,  where 
It  is  not  averred  that  the  street  has 
been  so  constructed  or  the  work  so 
done  as  to  cause  the  water  to  flow 
over  her  lands,  no  cause  of  action 
is  stated. 

Pope  V.  Terry's  EJxr.,  8  Ky.  Opin. 
373. 

In  order  to  enforce  street  assess- 
ments on  property  holders  for  the  im- 
provement or  repair  of  public  ways 
it  must  be  pleaded  and  proven  not 
only  that  the  city  had  the  power  to 
make  such  assessments,  but  that  in 
making  them  It  has  substantially  fol- 
lowed the  mode  prescribed  by  the 
law;  and,  if  the  power  to  make  the 
assessments  depends  upon  the  exist- 
ence of  certain  facts,  it  must  be 
averred  and  proven  that  said  facts 
existed. 

City  of  Newport  v.  Timberlake,  8 
Ky.  Opin.   483. 

An  answer  to  a  petition  to  collect 
for  a  street  improvement  is  not  suffi- 
cient when  it  falls  to  state  in  what 
particulars  the  materials  used  were 
not  such  as  were  required  by  the  con- 
tract. 

Elrod  V.  Henderson,  9  Ky.  Opin. 
496. 
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In  an  answer  to  a  petition  to  col- 
lect an  improvement  assessment,  the 
defendant  must  point  out  in  what  par- 
ticular the  assessment  is  unequal,  il- 
legal, erroneous  or  void,  and  not  sim- 
ply aver  such  facts  as  a  conclusion. 
Boone  v.  Gleason,  10  Ky.  Opin. 
254. 

Where. there  is  a  proceeding  to  sub- 
ject property  to  the  payment  of  im- 
provement assessments  it  must  ap- 
pear that  every  step  has  been  taken 
to  create  the  lien,  and  it  is  not  suffi- 
cient to  merely  allege  that  plaintiff 
has  the  lien,  but  the  petition  must 
show  the  facts  necessary  to  create 
the  lien. 

Kendall     v.     Thomason,     11     Ky. 
Opin.  175. 

§  568. Evidence. 

The  passing  of  a  street  improve- 
ment ordinance,  the  making  and  ap- 
proval of  the  contract,  completion  of 
the  work,  inspection  by  the  engineer, 
the  acceptance  of  the  work  and  the 
making  of  the  apportionment  of  the 
costs  of  the  improvement  are  all  to 
be  proven  by  the  record,  and  in  the 
absence  of  an  allegation  of  fraud  or 
collusion  the  record  is  conclusive  on 
all  these  points. 

Boone   v.    Gleason,   10   Ky.   Opin. 
254. 

§570.^ Judgment  or  decree. 

A  city  can  not  set  up  for  the  first 
time  after  a  Judgment  against  it  for 
cost  of  street  improvements,  because 
of  the  exoneration  of  property  own- 
ers, that  it  was  improperly  joined  in 
the  suit  with  the  property  owners  on 
the  ground  that  it  was  a  mere  guar- 
antor. 

City   of   I^uisville   v.    Murphy,    6 
Ky.  Opin.  62. 

Where  the  cost  of  a  public  improve- 
ment is  assessed  by  the  city  council 
against  a  lot,  it  is  error  to  render  a 
personal  judgment  against  the  lot 
owner. 

Arnold  v.  Smith,  8  Ky.  Opin.  494. 

In  a  suit  by  a  contract  or  against  a 
property  owner  on  account  of  a  side- 
walk improvement  to  which  the  city 
was  also  a  defendant,  after  judgment 
in  favor   of  the  property  owner,  the 


contractor  is  not  entitled  to  a  Judg- 
ment against  the  city. 

City  of  Louisville  v.  Robertson,  9 
Ky.  Opin.  151. 

Where  it  is  shown  by  the  pleadings 
and  admitted  by  the  parties  that  an 
ordinance  for  a  street  improvement 
was  illegal  because  not  passed  by  a 
yea  and  nay  vote,  a  Judgment  against 
such  defendant  property  holder  is  er- 
roneous. 

Harris  v.  Flanery,  9  Ky.  Opin.  318. 

One  enforcing  an  assessment  for  a 
street  improvement  is  not  entitled  to 
interest,  but  where  interest  is  includ' 
ed  in  the  judgment  and  the  same  is 
remitted  the  error  is  cured. 

Manley  v.  Trustees  of  LaGrange, 
13  Ky.  Opin.  1128. 

§588.  Wrongful    enforcement. 

In  this*  state  when  money  is  exacted 
under  the  provisions  of  a  void  city 
ordinance,  paid  and  collected  under 
the  mistaken  belief  that  the  ordinance 
is  valid,  the  person  paying  it  may  re- 
cover it  from  the  city. 

Trustees  of  Town  of  Stanford   v. 
Hite,  11  Ky.  Opin.  145. 


X.   POLICE  POWER  AND   REGULA- 
TIONS. 

(B)    VIOLATIONS     AND     ENFORCE- 
MENT   OF    REGULATIONS. 

§632.  Defenses. 

The  legislature  can  not  constitu- 
tionally confer  the  power  on  a  city  to 
pass  an  ordinance  to  seize  and  sell 
hogs  found  running  at  large  in  the 
streets  of  such  city,  since  the  prop- 
erty of  a  citizen  can  not  be  appro- 
priated by  the  city  without  judicial 
proceeding  in  which  he  is  brought  be- 
fore the  court. 

Gallagher  v.  Wooster,  11  Ky.  Opin. 
722. 

« 

§634.  Criminal  prosecutions. 

It  is  erroneous  to  try  and  fine  one 
on  constructive  notice  only,  for  viola- 
tion of  a  city  ordinance  without  his 
personal  appearance. 

Commonwealth  v.  Rice,  6  Ky.  Opin. 
48. 
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XI.  USB  AND  REGULATION  OF  PUB- 
LIC PLACES.  PROPERTY  AND 
WORKS. 


(A) 


AND  OTHER  PUBLIC 
WAYS. 


§655.  Alteration  of  course  or  width. 

It  belns  the  duty  of  a  city  to  keep 
its  street  open  and  safe  for  public  use, 
unreasonable  delay  will  impose  legal 
responsibilities,  and  a  portion  thereof 
may  be  relieved  in  the  reduction  of 
the  width  of  a  street. 

Ballard  v.  City  of  Louisville,  3  Ky. 
Opin.  31. 

Upon  the  reduction  of  the  width  of 
a  street,  the  easement  thereby  be- 
comes invested  in  the  legal  ownership 
of  the  abutting  land  owners,  while  the 
absolute  closing  of  a  street  would 
inure  to  the  benefit  of  property  holders 
on  both  sides,  up  to  the  center  of 
the  street. 

Ballard    v.    City   of    Louisville,    3 
Ky.  Opin.  31. 

§701.  Use  of  highway. 

§703^— ^— Mode  of  use  of  highway  and 

regulation  in  general. 
Where  R,  while  driving  rapidly 
through  the  streets  ran  over  and  in- 
jured a  child  four  years  of  age,  the 
accident  occurring  at  the  curbing, 
where  the  child  was  seen  to  be  try- 
ing to  get  up,  when  the  buggy  of  R 
ran  over  it;  and  R's  attention  was 
called  to  the  child,  but  he  did  not 
slow  up  or  turn  his  horse  so  as  to 
avoid  the  child;  R  was  negligent  and 
liable  for  damages  sustained  by  the 
infant. 

Roberts  v.  Tromper,  2  Ky.  Opin. 

272. 

§706. Liabilities  for   injuries  from 

negligent  or  other  wrongful  use. 
Where  a  town  charter  gives  its 
power  to  cause  the  removal  of  nuis- 
ances, and  under  such  power  the  town 
trustees  enact  an  ordinance  subjecting 
to  a  fine  the  owner  of  any  unruly  or 
dangerous  animal  who  permits  it  to 
run  at  large,  the  town  marshal  may 
remove  dangerous  animals  from  the 
streets,  but  his  failure  to  do  so  can 
not   be    made    the    foundation   of   an 


action  by  which  the  town  can  be  held 
liable  for  damages. 

Pearce  v.   Board   of  Trustees   of 

Town  of  Lancaster,  10  Ky.  Opin. 

870. 


Xn.  TORTS. 

(A)  EXERCISE  OF  GOVERNMENTAL 
AND    CORPORATE    POWERS 

IN  GENERAL. 

§723.  Nature  and  grounds  of  llabliity. 
A  municipal  corporation  is  respon- 
sible for  damages  for  a  trespass  or 
other  tort,  if  it  commands  it  to  be 
done  or  sanctions  or  approves  the  act 
when  committed. 

Ruhl  V.  City  of  Louisville,  5  Ky. 
Opin.  578. 

§734.  Establishment  and  maintenance 

of  public  institutions. 
A  pest-house  may  legally  be  located 
at  any  place  not  so  near  to  habitations 
as  to  give  reasonable  ground  for  ap- 
prehending that  disease  may  be  com- 
municated to  those  residing  in  the 
neighborhood,  and  before  an  action 
may  be  maintained  to  enjoin  the  city 
from  its  operation  there  must  be  ac- 
tual and  not  merely  fanciful  injury. 
Trabue  v.  City  of  Owensboro,  10 

Ky.  Opin.  172. 

The  erection  of  a  pest-house  for  pa- 
tients having  contagious  diseases  is 
within  the  powers  of  a  municipality, 
and  a  city  can  not  be  liable  for  erect- 
ing and  using  such  a  house  unless  it 
does  so  in  a  manner  unnecessarily 
calculated  to  endanger  the  spread  of 
disease,  or  has  erected  it  in  an  un- 
suited  place  or  unreasonably  near  to 
habitations. 

Trabue  v.  City  of  Owensboro,  10 
Ky.  Opin.  171. 

(B)  ACTS    OR    OiVIISSIONS    OF   OF- 

FICERS  OR  AGENTS. 

§747.  Particular  officers  and  official 
acts. 
City  councilmen  who  have  appointed 
a  policeman  are  not  liable  for  the 
damages  resulting  from  an  improper 
arrest  made  by  such  officer. 

Johnson  v.   Board  of  Trustees  of 
Harrodsburg,  8  Ky.  Opin.  678. 
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(C)    DEFECTS    OR    OBSTRUCTIONS 
IN  STREETS  AND  OTHER  PUB- 
LIC WAYS. 

§758.  Streets   and   other  ways   as   to 
which  municipality  Is  liable. 

§759. In  general. 

Where  the  city  Bas  not  improved  a 
street  nor  invited  the  public  to  use  it, 
and  a  bridge  was  a  private  structure 
upon  private  property,  and  was  used 
by  plaintiff  without  any  fault  of  the 
city,  and  nothing  was  shown  which 
made  it  the  duty  of  the  city  to  Im- 
prove it,  the  city  is  not  liable  for  in- 
jury sustained  by  the  plaintiff  in  at- 
tempting to  cross  it,  even  though  be- 
fore that  time  the  city  employes  re- 
placed such  bridge  when  it  was 
washed  away. 

Kellar   v.    City    of   Louisville,    10 
Ky.  Opin.  541. 

§774.  Obstructions. 

§775. In  general. 

While  it  is  the  duty  of  a  city  to  keep 
its  sidewalks  in  repair  and  free  from 
obstructions,  it  does  not  guarantee 
that  they  will  be  so  kept  at  all  times, 
under  all  circumstances;  such  city  is 
only  liable  when  it  has  notice,  or  when 
the  defect  has  existed  long  enough  for 
it  to  acquire  Information,  and  fails  to 
use  ordinary  diligence  in  removing  the 
obstruction. 

Davis  V.  City  of  Covington,  8  Ky. 
Opin.  352. 

§782.  Embanknnents,  excavations,  and 

openings. 
A  traveler  on  the  streets  of  a  city 
has  the  right  to  assume  that  the 
streets  are  in  a  reasonably  safe  con- 
dition; and  where  the  city  has  caused 
an  excavation  to  be  made  in  a  street 
and  leaves  it  unguarded  for  a  period  of 
several  weeks,  notwithstanding  there 
is  ample  room  to  pass  around  it,  the 
city  is  guilty  of  negligence  and  is 
liable  to  pay  damages  sustained  by  a 
foot  passenger  who  is  injured  by  fall- 
ing into  such  excavation. 

City    of   Lexington   v.    Auger,    11 

Ky.  Opin.  657. 

§810.  Action  for   injuries. 

§814. Parties. 

One  who  was  injured  by  an  excava- 
tion in  a  sidewalk  may  join  as  defend- 
ants in  an  action  therefor,  both  the 
person  who  made  the  excavation  and 


the  town,  since  they  were  joint  wrong- 
doers. 

Green  v.  Trustees  of  Richmond,  7 
Ky.  Opin.  434. 

§818. Admissibility   of  evidence. 

In  an  action  for  personal  injuries  by 
falling  into  an  excavation  in  a  side- 
walk, evidence  showing  that  other  per- 
sons fell  into  the  excavation  is  inad- 
missible in  the  absence  of  a  showing 
that  the  defendants  knew  of  such  acci- 
dents. 

Green  v.  Trustees  of  Richmond,  7 
Ky.  Opin.  434. 


§822.- 


•Instructlons. 


In  a  damage  suit  against  the  city  on 
account  of  damages  sustained  because 
of  the  city's  failure  to  maintain  safe 
hitchings  in  connection  with  its  pub- 
lic wharf,  it  is  error  for  the  court 
to  charge  the  jury  that  it  was  the  duty 
of  the  plaintiff  to  use  reasonable  care 
such  as  prudent  men  would  observe; 
since  the  plaintiff  was  only  bound  to 
use  ordinary  care  in  securing  the  boat 
to  the  shore  and  like  diligence  after 
he  became  aware  that  the  post  had 
given  way  to  save  the  boat  from  sink- 
ing. 

Shinkley  v.  City  of  Covington,  8 
Ky.    Opin.    227. 

(D)   DEFECTS    OR    OBSTRUCTIONS 

IN   SEWERS,    DRAINS,  AND 

WATER  COURSES. 

§831.  Defects  In  plan  or  construction 
of  sewer  or  drain. 
Where  a  city  could  have  provided 
against  the  injury  complained  of  by 
the  exercise  of  proper  care  and  skill 
in  constructing  a  sewer,  it  is  liable  for 
the  results  of  its  negligence. 

City  of  Covington  v.  Glennon,  11 
Ky.  Opin.  9. 

XIII.     FISCAL  MANAGEMENT.  PUB- 
LIC DEBT,  SECURITIES  AND 
TAXATION. 

(C)    BONDS    AND    OTHER    SECURI- 
TIES,  AND   SINKING    FUNDS. 

§928.  Issuance  and  delivery  of  bonds. 

§929. In  general. 

Where  the  general  assembly,  by  an 
act,  provided  that  the  city  of  Coving- 
ton might  submit  the  question  to  a 
vote  of  the  citizens,  as  to  whether  the 
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city  would  issue  its  bonds  in  a  sum 
not  exceeding  $800,000  to  construct  a 
bridge  across  the  Ohio,  and  after  a 
majority  of  the  votes  were  cast  in  the 
affirmative  the  city  council  ascertained 
that  the  bridge  would  cost  largely 
more  than  the  sum  named,  and  that 
the  consent  of  the  state  of  Ohio  had 
not  been  secured  to  erect  such  bridge, 
the  council  has  the  right  in  the  use 
of  its  discretion  to  refuse  to  let  such 
contract  and  to  issue  the  bonds. 
Heam  v.  Covington  City  Council, 
10  Ky.  Opin.  122. 

(D)  TAXES  AND  OTHER  REVENUE 
AND  APPLICATION  THEREOF. 

§956.  Power  and  duty  to  tax  In  gen- 
eral. 

The  power  of  taxing  for  public  im- 
provements within  the  city  limits  may 
be  exercised  by  the  council  without 
the  consent  of  the  citizen,  and  his 
property  may  be  subjected  to  the  pay- 
ment of  the  tax  upon  the  considera- 
tion alone  of  public  and  private  ben- 
efits to  be  derived  therefrom. 

City  of  Paducah  v.  Holloran  &  Co., 
6  Ky.  Opin.  547. 

Although,  at  the  time  of  the  assess- 
ment of  the  real  estate  of  appellant 
for  taxation,  it  was  not  within  reach 
of  particular  city  privileges,  such  as 
water,  gas  and  regular  police  protec- 
tion, and  was  used  for  farming,  graz- 
ing and  horticultural  purposes  only, 
these  facts  alone  are  not  sufficient  to 
exempt  the  same  from  taxation  for 
city  purposes. 

Robinson  v.  City  of  Louisville,  5 
Ky.  Opin.  289. 

§960.  Power  to   tax   for   special    pur- 
poses. 

§962. Public  Improvements. 

Land  within  the  city  limits,  which 
has  not  received  any  benefit  from  the 
city  government  to  any  appreciable 
degree,  can  not  be  taxed  for  public 
improvements. 

City  of  Louisville  v.  Courtney,  7 
Ky.  Opin.  308. 

§957.  Constitutional  requirements  and 
restrictions. 
Where  the  charter  of  a  town  ex- 
pressly restricts  the  power  to  tax  to 
an  assessment  or  levy  of  forty  cents 
per  each  one  hundred  dollars  valua- 


tion, such  restriction  will  prevent  a 
higher  levy;  and  where  there  is  noth- 
ing in  the  record  to  show  that  it  has 
the  power  to  assess  additional  taxes, 
as  prescribed  by  an  adjoining  city 
this  court  will  not  look  to  the  char- 
ter of  the  other  city  for  such  powers. 
Price  V.  Town  of  Bellevue,  10  Ky. 
Opin.  692. 

§966.  Persons  and  property  taxable. 

Section  1740,  Act  March  4,  1869,  re- 
lating to  an  addition  to  the  city  of 
Newport,  required  that  such  portion  of 
the  land  added  and  the  persons  resid- 
ing thereon  shall  be  subject  to  taxa- 
tion according  to  the  general  pro- 
visions of  the  city  charter,  but  any 
portion  remaining  in  the  hands  of  T 
without  being  laid  out  into  town  lots, 
and  in  good  faith  used  for  agricul- 
tural purposes,  shall  only  be  taxed  by 
the  acre. 

City  of  Newport  v.  Taylor,  7  Ky. 
Opin.  598. 

Where  W's  land  was  separated  from 
the  built-up  portion  of  a  town  by  a 
creek,  over  which  no  crossing  was 
erected,  and  during  several  months  of 
the  year  could  not  be  crossed  on  foot; 
and  only  three  families  lived  on  one 
side  of  the  creek,  and  no  improve- 
ments or  streets  were  constructed,  it 
is  liable  for  city  taxation  under  an 
act  taxing  farm  lands  in  the  corporate 
limits. 

WMlson  V.  Helm,   4  Ky.  Opin.  64. 

The  ordinance  providing  for  taxing 
farm  lands  within  the  corporate  limits 
of  a  town  extending  for  a  long  distance 
beyond  the  resident  section  is  held  in 
violation  of  the  spirit  of  the  constitu- 
tion, and  is  void. 

Wilson  V.  Helm,  4  Ky.  Opin.  64. 

Where  a  town  charter  authorizes  the 
taxation  of  all  personal  property  and 
choses  in  action,  the  term  "cash  cap- 
ital" applies  to  money  owing  and  on 
interest,  as  well  as  to  money  in  the 
hands  of  the  person  assessed. 

Trustees  of  Richmond  v.  Walker, 
10  Ky.  Opin.  861. 

The  Covington  and  Cincinnati  Bridge 
Co.  is  taxable  by  the  city  of  Covington, 
and  where  for  a  given  year  the  valua- 
tion is  agreed  to  be  $250,000  and  the 
first  half  of  the  taxes  is  paid  on  that 
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valuation,  the  council  some  time  there- 
after may  not,  while  retaining  such 
taxes,  change  the  assessment  to 
$400,000  and  require  the  company  to 
pay  taxes  on  such  valuation. 

City  of  Covington  v.  Covington  & 

Cincinnati   Bridge    Co.,    13    Ky: 

Opin.  977. 

Under  the  provisions  of  the  charter 
of  the  city  of  Covington,  authorizing 
such  city  to  levy  taxes  and  providing 
that  "raw  materials  held  by  manu- 
factories for  the  purpose  of  being 
manufactured  in  the  city,  machinery  in 
manufactories,  etc.,  shall  be  exempt 
from  taxation,"  it  is  held  that  the  Cov- 
ington Gas  Light  Company  may  be 
properly  taxed  on  its  pipe  line,  gas 
lamp  posts  and  meters,  such  property 
not  being  a  part  of  the  machinery  in 
the  gas  plant  and  factory. 

Covington  Gas  Light  Co.   v.  City 
of  Covington,  13  Ky.  Opin.  1079. 

§967.  Exemptions  from  taxation. 

The  city  has  no  right  to  assess  and 
collect  taxes  on  agricultural  land,  no 
part  of  which  has  been  laid  off  into 
streets  or  lots,  where  not  needed  for 
such  purposes,  and  the  owner  thereof 
receives  no  benefits  from  any  of  the 
city  improvements. 

City  of  Bowling  Green  v.  Grider, 
10  Ky.  Opin.  57. 

The  public  benefits  from  the  organ- 
ization of  a  lodge  known  as  Independ- 
ent Order  of  Odd  Fellows,  is  deemed  a 
consideration  for  exempting  its  prop- 
erty from  taxation,  and  the  lodge's 
building  is  exempt  from  taxation  even 
though  a  part  of  it  is  rented  out  to 
enable  the  lodge  to  discharge  its  in- 
debtedness incurred  in  erecting  the 
building. 

City  of  Henderson  v.  Independent 

Order   of  Odd  Fellows,   10  Ky. 

Opin.  238. 

Whether  lands  are  agricultural  and 
should  not  be  subject  to  taxation  for 
city  purposes  depends  upon  the  cir- 
cumstances of  each  case,  and  the  dis- 
cretion of  a  town  in  extending  its 
boundary  and  the  levy  of  taxes  with- 
in such  limits  for  municipal  purposes 
will  not  be  interfered  with  by  the 
courts  unless  it  is  clear  that  the  bur- 
den of  taxation  is  imposed  without 
any  view  to  the  interest  of  the  owner, 


but    merely    to    increase    the    town's 
revenues. 

Smith  V.  Trustees  of  Ashland,  10 

Ky.  Opin.  464. 

§969.  Ordinance   or   reaolutlont    levy- 
ing taxes. 

Seizure  and  sale  of  the  property  un- 
der a  void  tax  ordinance  is  not  ma- 
licious, and  the  owner  can  not  recover 
more  than  its  actual  value,  and  the 
trustee  of  the  town  is  not  liable  per- 
sonally. 

Wilson  V.  Helm,  4  Ky.  Opin.  64. 

§  970.  Assessment  of  taxes. 

In  the  imposition  of  a  specific  tax 
the  city  authorities  must  pursue  strict- 
ly the  grant  of  power  under  which 
they  act,  and  the  rule  of  uniformity 
and  equality  of  taxation,  whether  it  be 
general  or  local,  should  not  be  disre- 
garded. 

Harmony  Society  v.  City  of  Louis- 
ville, 5  Ky.  Opin.  541. 

§975.  Lien  of  taxes. 

The  levy  by  city  tax  collector 
creates  a  lien  on  all  the  property 
levied  upon  for  the  whole  amount  of 
taxes  due  from  the  delinquent. 

City  of  Paducah  v.  Kahn,   8  Ky. 
Opin.  35. 

Under  a  city  charter,  providing  that 
the  city  has  a  lien  upon  all  property 
for  general  city  taxes  to  be  enforced 
by  Judgment  of  the  mayor's  court  upon 
conditions  named,  a  sale  of  such  prop- 
erty pursuant  to  such  a  Judgment  is 
ineffectual  to  convey  title,  except  in 
cases  where  every  prerequisite  to  such 
a  Judgment  appears  in  the  record. 

Albert  v.  Harris,  8  Ky.  Opin.  619. 

§977.  Refunding    or    recovery    of    tax 

paid. 
If  property  not  properly  taxable  is 
necessarily  benefited  by  the  improve- 
ment made  around  it  by  a  city,  al- 
though the  taxes  are  improperly 
levied,  the  taxes  can  not  be  recovered 
back;  nor  can  a  recovery  be  had  if  the 
plaintiffs,  knowing  their  rights,  volun- 
tarily paid  the  assessment. 

City  of  Henderson  v.  Breckenridge, 

11  Ky.  Opin.  315. 

§  978.  Collection    and    enforcement   of 
taxes  in  general. 
A  city  is  not  entitled  to  Judgment 
for  unpaid  taxes  upon  a  mere  state' 
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ment  of  the  amount  claimed  to  be  due, 
but  it  must  come  into  court  by  peti- 
tion the  same  as  other  suitors. 

Robinson  v.  Caldwell,  6  Ky.  Opin. 
184. 

A  marshal  haying  entered  upon  his 
duties,  collected  taxes  in  performance 
thereof,  he  can  not  escape  responsi- 
bility for  failure  to  properly  pay  same 
over. 

Forsee  v.  Trustees  of  Owenton,  3 
Ky.  Opin.  175. 

Where  the  law  requires  the  city 
marshal  to  execute  two  bonds,  one 
conditioned  that  he  will  account  to 
the  city  for  all  moneys  coming  into 
for  taxes  collected  each  year  and  the 
other  conditioned  that  he  will  account 
his  hands  in  discharging  his  general 
duties,  etc.,  and  such  officer  fails  to 
account  for  money  collected  on  exe- 
cution by  him,  only  the  sureties  on 
the  general  bond  are  liable  and  not 
those  on  the  bond  relating  to  the 
collection  of  city  revenues. 

Alves  V.  City  of  Henderson,  8  Ky. 
Opin.  451. 

Where  no  remedy  is  given  by  a  town 
charter  in  the  event  of  a  failure  to 
pay  taxes  to  a  collector,  town  trustees 
have  no  authority  to  place  any  burden 
on  the  owners  of  property  beyond  the 
amount  authorized  by  the  charter. 
Price  V.  Town  of  Bellevue,  10  Ky. 
Opin.  692. 

Where  real  estate  is  located  with 
reference  to  public  streets,  and  its 
owners  are  enjoying  the  benefits  of 
city  government,  an  injunction  against 
the  city's  collection  of  taxes  thereon 
should  be  dissolved. 

City    of    Henderson    v.    Brecken- 
ridge,  11  Ky.  Opin.  315. 

§979.  Remedies  for  wrongful  collection 
of  tax. 
A  payment  of  taxes  illegally  as- 
sessed will  not  prevent  the  recovery 
of  the  money,  if  paid  in  ignorance  that 
the  law  or  ordinance  under  which 
payment  was  made  was  illegal. 

City  of  Bowling  Green  v.  Harmon 
&  Elrod,  10  Ky.  Opin.   290. 

§960.  Sale  or  lease  of  land  for  non- 
payment of  tax. 
While  the  property  of  a  corporation 
in  the  city  of  Covington  not  used  for 


or  essential  to  supplying  the  wants  of 
the  city  and  its  inhabitants  may  be 
seized  and  sold  for  taxes,  a  gas  works 
proper  and  the  pipes,  lamp  posts  and 
meters  must  be  regarded  as  an  en- 
tirety, and  no  portion  of  it  can  be 
taken  and  sold  where  the  effect  would 
be  to  destroy  the  public  use  or  deprive 
the  public  of  the  benefits  to  be  de* 
rived  from  it.  In  such  a  case  the  chan- 
cellor in  a  proper  proceeding  can  re- 
quire the  company  to  pay  taxes  into 
court,  and  may  place  the  company  in 
the  hands  of  a  receiver. 

Covington  Gas  Light  Co.  v.  City 
of  Covington,  13  Ky.  Opin.  1079. 

(E)     RIGHTS    AND    REMEDIES    OF 
TAXPAYERS. 

§991.  Restraining    action    by    munici- 
pality or  officers. 

§992. In  general. 

Where  a  plaintiff  seeks  to  enjoin  the 
collection  or  levy  of  taxes  by  a  city 
on  real  estate  annexed  to  and  within 
city  boundaries,  his  petition  must  state 
facts  sufficient  to  show  that  the  lands 
are  used  exclusively  for  agricultural 
purposes,  and  manifest  that,  from  the 
character  of  the  surrounding  popula- 
tion, the  property  could  not  receive 
any  benefits  from  the  extension  of  the 
city  government  over  it. 

City  of  Paris  v.  Mclntyre,  10  Ky. 
Opin.  525. 

XV.  ACTIONS. 

§1017.  Rights  of  action. 

If  one  is  wrongfully  in  possession  of 
real  property  which  belongs  to  the 
city,  its  possession  can  only  be  re- 
covered by  civil  action. 

City  of  Henderson  v.  Burbank,  7 
Ky.  Opin.  197. 

§  1027.  Parties. 

Where  an  act  authorizes  a  town  to 
sue  in  the  name  of  its  trustees,  and  a 
suit  is  brought,  it  is  the  town  suing 
and  not  the  trustees,  and  their  resigna- 
tion will  not  stop  such  litigation  or 
divest  the  corporation  of  any  right  it 
has. 

Commonwealth    v.    Cole,    10    Ky. 
Opin.  603. 

§1034.  Pleading. 

In  an  action  by  an  abutting  owner 
against    one   for   entering   upon    and 
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removing  ground  from  a  public  alley, 
the  statement  that  such  entry  was 
without  "right  or  authority,"  is  insuf- 
ficient without  a  further  allegation 
that  defendant  did  so  without  the  con- 
sent of  the  city. 

Jones  Y.  Atkins,  7  Ky.  Opin.  415. 

MURDER. 

See  Homicide. 

Instruction  as  to,  see  Homicide,  §  308. 

MUTUAL  ACCOUNTS. 
See  Account,  §  5. 

MUTUAL  COMPANIES. 

See  Insurance,  II,  B. 

MUTUAL  PROMISES. 

As  consideration  for  contract,  see  Con- 
tracts, §  55. 

NAMES. 

Idem   sonans,   see  Attachment,    §  286. 
§    1.  Requisites  and  sufficiency. 

§  6. Initials. 

§  14.  IdenUty. 

§  1.  Requisites  and  sufficiency. 

§6. Initials. 

The  omission  of  one  of  the  initials  of 
a  defendant's  name  in  a  summons  is 
not  such  a  defect  as  to  excuse  him 
from  appearing  to  an  action  or  in- 
validate the  judgment  afterward  en- 
tered 

Dudley  v.   Hilliard,   10  Ky.   Opin. 
520. 

§14.  Identity. 

Where  two  persons  in  the  same  busi- 
ness have  the  same  name,  the  court 
can  not  compel  one  of  them  to  change 
his  sign  or  name. 

Miller  v.  Miller,  8  Ky.  Opin.  41. 

NAVIGABLE  WATERS. 

I.  RIGHTS  OF  PUBLIC. 
1 15.  Navigation. 
§  17. Floatage  of  rafts  or  logs. 


S  19.  Obstruction  of  navigation  In 
general,  and  injuries  there- 
from. 

§  22.  Piers,  dams,  and  cables. 

I.  RIGHTS  OF  PUBUC. 

§  15.  Navigation. 

§  17. Floatage  of  rafts  or  logs. 

A  person  has  a  right  to  use  a  navi- 
gable stream  to  float  his  logs  in,  and 
he  is  not  liable  for  injury  to  others 
in  doing  so,  where  he  is  not  guilty 
of  negligence  or  carelessness. 

Turner  &  Gudgel  v.  Licking  Riv- 
er Lumber  &  Mining  Co.,  8 
Ky.  Opin.  539. 

§  19.  Obstruction  of  navigation  in  gen- 
eral, and  injuries  therefrom. 
In  a  suit  by  appellees  to  recover  for 
damages  to  their  flat  boat,  caused  by 
the  temporary  erection  of  a  dam 
across  the  river  by  appellants,  and  for 
which  a  verdict  and  Judgment  was  ren- 
dered, an  instruction  "that  the  lia- 
bility of  appellants  is  made  to  depend 
on  the  question  whether  the  accident 
occurred  without  the  fault  of  appellees 
and  alone  from  obstructions  to  naviga- 
tion caused  and  kept  in  the  river  by 
the  appellants  other  than  such  as  were 
merely  necessary  to  enable  them  in  a 
reasonable  time  to  repair  their  mill 
dam,"  is  the  correct  rule  of  law. 

Kentucky  Improvement  Co.  v. 
Ward,  2  Ky.  Opin.  478. 

§  22.  Piers,  dams,  and  cables. 

Where  the  owner  of  the  land  on  both 
sides  of  a  stream  which  has  been  de- 
clared navigable  has  maintained  a  mill 
dam  across  for  forty  years,  and  the 
legislature  provided  that  the  act  de- 
claring the  stream  navigable  should 
not  be  so  construed  as  to  interfere 
with  the  use  of  the  owners  of  the  mill 
and  dam,  it  is  held  that  he  has  a  right 
to  remove  logs  of  others  lodging  upon 
and  injuring  such  dam  and  thus  pro- 
tect his  property. 

McClure  v.  Peck,  9  Ky.  Opin.  113. 

NECESSARIES. 

See  Guardian  and  Ward.  §117;  Hus- 
band and  Wife.  §  151. 

Contract  for,  by  infant,  see  Infants, 
§50. 
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Liability  of  husband  for»  see  Husband 

and  Wife,  §  19. 
Liability  of  wife's  estate,  see  Husband 

and  Wife»  §151. 

NEGLIGENCE. 

LACTS  OR  OMISSIONS  CONSTITU- 
TING NEGLIGENCE. 
(A)  PERSONAL  CONDUCT  IN  GEN- 
ERAL. 
§   2.  Duty  to  use  care. 
§  11.  Willful,  wanton,  or  reckless 

acts  or  conduct. 
§  14.  Persons  liable. 

(B)  DANGEROUS     SUBSTANCES, 

MACHINERY,    AND    OTHER 
INSTRUMENTALITIES. 
§  21.  Fires. 

§  23.  Machinery  and  other  things 
as  attractions  to  children. 
IIL  CONTRIBUTORY  NEGUGENCE. 
(A)    PERSONS  INJURED   IN   GEN- 
ERAL. 
§  68.  Care  required  as  against  neg- 
ligence of  another. 
§  83.  Injury     avoidable      notwith- 
standing   contributory    negli- 
gence. 
IV.  ACTIONS. 

(A)   RIGHT  OF  ACTION,  PARTIES, 
PRELIMINARY       PROCEED- 
INGS, AND   PLEADINGS. 
S  107.  Declaration,    complaint,    or 
petition. 

§  108. ^Allegations  of  negligence 

in  sreneral. 

(C)  TRIAL,  JUDGMENT,  AND  RE- 

VIEW. 
§  136.  Questions  for  jury. 
§  137.  Instructions. 

§  138. In  general. 

§  139. Negligence. 

See  Contributory  Negligence. 

Contributory  negligence  of  servant,  see 
Master  and  Servant,  III,  G. 

E2zcessive  speed,  see  Carriers,  §  317. 

In  construction  of  sewer,  see  Munici- 
pal Corporations,  §  831. 

Liability  of  executor  for,  see  Execu- 
tors and  Administrators,   §  389. 

Liability  of  servant  to  master  for  neg- 
ligence, see  Master  and  Servant, 
§68. 

Of  agents  and  servant  of  carriers,  see 
Carriers,  §  118. 

Of  attorney,  see  Attorney  and  Client, 
$105. 


Of  bank  cashier,  see  Banks  and  Bank- 
ing, §53. 

Of  bailee,  see  Bailment,  §§5,  10. 

Of  commission  merchant,  see  Principal 
and  Agent,  §  79. 

Of  factor,  see  Principal  and  Agent, 
§79. 

Of  master  of  boat,  see  Shipping,  §  78. 

Of  principal  discharges  surety,  see 
Principal  and  Surety,  §§  121,  124. 

Of  railroad  company  presumed,  see 
Railroads,  §  441. 

Opinion  evidence  as  to,  see  Evidence, 
§515. 

Railroad  company  held  only  for  will- 
ful negligence  in  death  of  servant, 
see  Master  and  Servant,  §  240. 

Resulting  in  manslaughter,  seei  Homi- 
cide, §  74. 

Right  of  recovery  notwithstanding  con- 
tributory negligence,  see  Street 
Railroads,  §  105. 


L    ACTS    OR    OMISSIONS    CONSTI- 
TUTING NEGLIGENCE. 

(A)    PERSONAL  CONDUCT  IN   GEN- 
ERAL. 

§2.  Duty  to  use  care. 

If  an  injury  is  occasioned  entirely 
by  the   negligence  of  the   defendant, 
the  plaintiff  is  entitled  to  recover. 
Kentucky     Central     R.     Co.     v. 
Thomas,  13  Ky.  Opin.  269. 

§11.  Willfulp  wanton,  or  reckless  acts 

or  conduct. 
Where  a  railroad  company  by  its 
engineer,  machinist,  or  its  agents 
whose  duty  it  is  to  care  for  and  super- 
vise the  machinery,  knew  that  a  boiler 
was  unsafe  for  use,  and  voluntarily 
failed  to  remedy  the  defect,  and  it  ex- 
ploded, injuring  or  killing  its  employe, 
it  is  willful  negligence  and  the  com- 
pany is  liable  for  the  damages  sus- 
tained. 

Louisville   N.   R.   Co.   v.   Brown's 

Admr.,  8  Ky.  Opin.  548. 

One  can  not  recover  against  a  corpo- 
ration for  willful  neglect  in  having  op- 
erated a  defective  boiler,  when  it  is 
not  shown  that  the  company  knew  of 
such  defect  or  was  guilty  of  willful 
neglect  in  not  ascertaining  it. 

Black's  Admx.  v.  Marion  County 
Distillery  Co.,  12  Ky.  Opin.  621. 
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§  14.  Persons  liable. 

In  case  of  damages  caused  by  the 
wreck  of  a  boat,  the  owner  Is  only  lia- 
ble where  the  wreck  was  caused  by 
his  own  negligence  or  carelessness; 
and,  where  the  wreck  was  caused  by 
the  carelessness  of  an  employe,  the 
owner  is  not  liable  unless  he  was  him- 
self guilty  of  negligence  in  leaving 
such  employe  in  charge  of  the  steering 
oar. 

Martin    &   Linderman   v.    Hogan- 
camp,  9  Ky.  Opln.  429. 

Where  one  contracts  to  dig  and 
wall  a  well  for  the  owner,  and  the 
owner  agrees  to  handle  the  brick  at 
the  top  of  the  well,  and  his  employe 
in  doing  so  acts  carelessly  and  permits 
a  brick  to  fall  on  and  injure  the  con- 
tractor, who  is  in  the  well,  the  owner 
Is  liable  in  damages. 

Atherton   v.   Stacey,   9   Ky.   Opin. 
779. 

(B)       DANGEROUS      SUBSTANCES, 

MACHINERY,  AND  OTHER 

INSTRUMENTALITIES. 

§21.  Fires. 

One  operating  a  threshing  machine, 
who  mixes  coal  oil  with  lubricating  oil 
and  uses  the  same  to  oil  the  machin- 
ery, and  thereby  caused  the  machin- 
ery to  take  fire  from  its  own  friction, 
and  Ijumed  plaintiff's  wheat,  is  so  far 
negligent  that  a  verdict  against  him 
will  not  be  disturbed. 

Current  &  Co.  v.  Drohan,  10  Ky. 
Opin.  154. 

§23.  Machinery  and  other  things  as 
attractions  to  children. 
A  railroad  company  was  held  not 
negligent  in  locating  its  turntable  on 
Its  property  away  from  the  traveled 
passway,  nor  in  failing  to  enclose  or 
lock  it. 

Louisville,  C.  &  U  R.  Co  v.  Stolle. 
7  Ky.  Opin.  70. 

III.    CONTRIBUTORY  NEGLIGENCE. 

(A)    PERSONS  INJURED   IN 
GENERAL. 

§68.  Care   required   as  against   negli- 
gence of  another. 
The  neglect  amounting  to  contrib- 
utory fault  in  law,  may  be  either  wil- 
ful,   gross,    ordinary    or    slight,    but 


whatever  may  be  its  degree,  to  pre- 
vent recovery  it  must  contribute  to 
the  production  of  ^he  injury  to  such 
extent  that  it  would  not  otherwise 
have  happened. 

Louisville    &    N.    R.    Co.    v.    Mc- 
Coy, 12  Ky.  Opin.  385. 

If  the  plaintiff  (or  decedent)  so  far 
contributed  to  it  by  his  own  neglect, 
that  but  for  it  the  misfortune  would 
not  have  occurred,  then  the  defendant 
should  not  be  made  to  suffer. 

Kentucky  Central  R.  Co.  v.  Thom- 
as, 13  Ky.  Opin.  269. 

§83.  Injury  avoidable  notwithstanding 
contributory  negligence. 
It  is  not  every  act  of  contributory 
negligence  that  will  prevent  one  from 
maintaining  an  action  for  an  injury 
received;  and  such  negligence  will  not 
prevent  the  plaintiff  from  recovering, 
unless,  but  for  such  negligence,  the  in- 
jury would  not  have  occurred,  or  if 
the  defendant,  by  the  exercise  of  ordi- 
nary care,  could  have  avoided  the  con- 
sequence of  plaintiff's  negligence. 

Cincinnati  Southern  R.  Co.  v.  Mil- 
ler, 10  Ky.  Opin.  515. 

IV.    ACTIONS. 

(A)    RIGHT    OF    ACTION,    PARTIES, 

PRELIMINARY  PROCEEDINGS, 

AND   PLEADINGS. 

§  107.  Declaration,  complaint,  or  peti- 
tion. 

§108. ^Allegations  of  negligence  In 

general. 
In  actions  for  injuries  to  the  person, 
an  averment  of  the  extent  of  the  in- 
Jury  and  the  manner  of  its  infliction  is 
sufficient. 

Walsh  V.  Powers,  8  Ky.  Opin.  576. 

In  actions  for  injuries  to  the  per- 
son, neither  motive,  interest  nor  the 
circumstances  under  which  the  injury 
was  inflicted  need  be  pleaded. 

Walsh  V.  Powers,  8  Ky.  Opin.  576. 

(C)  TRIAL,  JUDGMENT,  AND  RE- 
VIEW. 

§  136.  Questions  for  Jury. 

Where  the  negligent  acts  of  the  em- 
ployes of  a  railroad  company  result  In 
the  death  of  a  person,  and  such  negli- 
gence is  denied  and  an  answer  of  con- 
tributory negligence  is  filed,  a  Ques- 
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tion  is  raised  to  be  determined  by  the 
jury,  and  it  is  error  for  the  court  to 
withdraw  such  a  case  from  the  jury. 
Whitlock's  Admr.  v.  Pennsylvania 
R.  R.  Co.,  13  Ky.  Opin.  195. 

§137.  Instructions. 

§138. In  general. 

Where,  in  a  suit  for  damages  result- 
ing from  the  negligent  acts  of  the  de- 
fendant, the  court  charged  the  jury 
that  it  should  consider  all  the  facts  and 
circumstances  proven  in  the  case,  it 
was  authorized  to  take  into  considera- 
tion the  condition  of  the  drawhead; 
and  the  court  did  not  err  in  refusing 
to  give  an  instruction  as  to  the  condi- 
tion of  such  drawhead. 

Louisville  &  N.  R.  Co.  v.  May,  8 
Ky.  Opin.  116. 

§  139i^ Negligence. 

When  plaintiff's  proof  established 
the  defendant's  negligence  and  the  de- 
fendant offered  no  proof,  it  is  proper 
for  the  court  to  instruct  the  jury  that 
negligence  had  been  proven  and  to  so 
find. 

Louisville  &  N.  R.  Co.  v.  Wilson, 
11  Ky.  Opin.  357. 

NEGOTIABLE  INSTRU- 
MENTS. 

See  Bills  and  Notes. 

Alteration  of,  see  Alteration  of  In- 
struments, §  20. 

Nature  and  form  of,  see  Bills  and 
Notes,  §  148. 

NEGROES. 

Separate  schools  for,  see  Schools  and 
School  Districts,  §  13. 

NEW  TRIAL. 

L  NATURE    AND    SCOPE    OP    REM- 
EDY. 
§   6.  Discretion  of  court. 
§10.  Estoppel,   waiver,   or  agree- 
ments affecting  right. 
IL  GROUNDS. 

(A)   ERRORS    AND    IRREGULARI- 
TIES IN  GENERAL. 
§16.  Process. 

517.  Motions  and  other  interlocu- 
tory proceedings. 

518.  Pleadings. 

§20.  Proceedings    preliminary    to 

trial. 
§  21.  Conduct  of  trial  in  general. 
§22.  Irregularities  or  misconduct 

of  officers. 


§  23.  Rendition  of  decision. 

(B)  MISCONDUCT    OF    PARTIES, 

COUNSEL,  OR  WITNESSES. 
§  29.  Conduct  of  counsel. 

(C)  RULING  AND  INSTRUCTIONS 

AT  TRIAL. 

§  38.  Submission  of  case  or  ques- 
tions to  jury. 

§  39.  Instructions  and  failure  or 
refusal  to  instruct. 

(D)  DISQUALIFICATION    OR    MIS- 

CONDUCT  OF   OR   AFFECT- 
ING JURY. 
§  44.  Misconduct  of  Jurors  in  gen- 
eral. 

(E)  IRREGULARITIES       OR       DE- 

FECTS     IN      VERDICT     OR 
FINDINGS. 
§  63.  Necessity  of  objection  or  ex- 
ception. 

(F)  VERDICT  OR  FINDINGS  CON- 

TRARY TO  LAW  OR  EVI- 
DENCE. 

§  66.  Verdict  contrary  to  law  or  in- 
structions. 

§  67.  Verdict  contrary  to  evi- 
dence. 

§  68. In  general. 

§  71. Conflicting  evidence. 

§  73.  Special  findings  by  jury. 

§  74.  Amount  of  recovery  in  gen- 
eral. 

§  76.  Elxcessive  damages. 

(G)  SURPRISE,      ACCIDENT,      IN- 

ADVERTENCE, OR  MIS- 
TAKE. 

§  85.  Absence  or  disability  of 
party. 

§  87.  Incompetency  or  neglect  of 
counsel. 

§  88.  Absence  of  witness  or  evi- 
dence. 

§  89.  Evidence  in  general. 

§  90.  Testimony  and  conduct  of 
witness. 

§  91.  Inadvertence  or  mistake  of 
party  or  counsel. 

§  96.  Diligence  in  averting  conse- 
quences. 
(H)   NEWLY     DISCOVERED     EVI- 
DENCE. 

§  100.  Nature  of  evidence  discov- 
ered. 

§  101.  Time  of  discovery. 

§  102.  Diligence  in  procuring  evi- 
dence. 

§  104.  Cumulative  evidence. 

§  108.  Sufficiency  and  probable  ef- 
fect. 
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III.  PROCEEDINGS  TO  PROCURE 
NEW  TRIAL. 

§  109.  Mode  and  form  in  general. 

§  115.  Time  for  application. 

§  116. In  general. 

§  117. Limitations    as    to    time 

and  waiver  of  objections   to 
delay. 

§  124.  Requisites  of  motion  In  gen- 
eral. 

§  126.  Specification  of  errors. 

§  128. Requisites  and  suffi- 
ciency in  general. 

§  130. Scope  and  effect. 

§  141.  Affidavits  and  testimony  of 
jurors. 

§  143. Impeachment  of  verdict. 

§  146.  Affidavits  as  to  surprise, 
accident,  or  mistake. 

§  163.  Order  granting  or  refusing 
new  trial. 

§  166.  Petition  after  term  of  court, 
and  proceedings  thereon. 

§  167.  Actions  for  new  trial. 

§  168.  Application  to  appellate 
court  and  proceedings  there- 
on. 

See  Homicide,  IX. 

Costs  on,  see  Costs,  VII. 

Motion    for   suspends   Judgment,    see 

Judgment,   §   650. 
Necessity  of  motion  for,  to  review  on 

appeal,  see  Appeal,  §  281;  Criminal 

Law,  §  905. 
Of  suit  for  settlement  of  estate,  see 

Executors       and       Administrators, 

§  452. 
On  order  of  Court  of  Appeals — ^Re-in- 
troduction of  evidence,  see  Appeal, 

§  1209. 
Power  of  Court  of  Appeals  to  order, 

see  Appeal,  §  1209. 
Verdict    against   weight   of   evidence, 

see  Appeal,  §  1177. 
Waiver  of  motion  for  new  trial,  see 

Appeal,  §  794. 

I.  NATURE  AND  SCOPE  OF 
REMEDY. 

§  6.  Discretion  of  court. 

In  penal  prosecutions  motions  for 
new  trials  are  addressed  to  the  sound 
discretion  of  the  trial  court. 

King  V.  Commonwealth,  6  Ky.  Opin. 
398. 

§  10.  Ectoppci,  waiver,  or  agreements 
affecting  right. 
If  no   exceptions   are   taken   at  the 


time  to  the  ruling  of  the  court  below 
in  granting  a  new  trial,  if  any  error  is 
committed  the  same  must  be  regarded 
as  waived. 

McMahan  v.  Cobb,  2  Ky.  Opin.  181. 

Where  on  a  motion  for  a  new  trial 
and  to  set  aside  a  verdict  and  judg- 
ment rendered  against  appellant,  no 
order  appears  to  have  been  entered 
disposing  of  the  motion,  and  the  par- 
ties proposed  to  try  the  issues  again 
without  regard  to  the  former  judg- 
ment; in  the  absence  of  objection  by 
the  defendant  on  that  ground,  the  for- 
mer judgment  was  constructively  va- 
cated by  subsequent  proceeding,  and 
defendant  should  be  regarded  as  hav- 
ing waived  his  right  to  said  objection 
on  the  last  trial  and  judgment. 

Mello   V.   Anderson,   2   Ky.   Opin. 
185. 

II.     GROUNDS. 

(A)    ERRORS      AND      IRREGULARI- 
TIES    IN   GENERAL. 

§16.  Process. 

The  fact  that  defendant  on  whom 
a  summons  was  served  did  not  read 
the  copy  of  the  summons  served  on 
him  because  of  his  ignorance  of  the 
English  language,  is  not  such  an  "un- 
avoidable casualty  or  misfortune"  as 
to  prevent  him  from  appearing  and 
defending  the  action,  and,  therefore, 
is  not  a  cause  for  a  new  trial. 

Voght  V.  Adams,  7  Ky.  Opin.  557. 

Where  defendant's  want  of  knowl- 
edge as  to  the  month  in  which  the 
court  would  sit  resulted  from  his  fail- 
ure to  read  the  summons,  his  want  of 
diligence  is  so  palpable  and  culpable 
as  to  deny  him  the  right  to  new  trial. 
Walker  v.  Brown,  5  Ky.  Opin.  734. 

§  17.  Motions  and  other  interlocutory 
proceedings. 
Before  one  can  bring  before  the 
court  of  appeals  for  revision  the  rul- 
ings of  the  trial  court  upon  questions 
of  law  arising  during  the  trial,  he 
must  bring  such  rulings  to  the  atten- 
tion of  the  trial  court  by  his  written 
grounds  for  a  new  trial,  and  thus  give 
the  trial  court  an  opportunity  to  cor- 
rect, and  where  such  alleged  errors 
are  not  made  grounds  in  the  motion 
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for  a  new  trial,  they  can  not  be  con- 
sidered by  this  court. 

Bunt's   Admr.  v.   Chilten,  10   Ky. 
Opin.  404. 

§18.  Pleadings. 

An  amendment  of  a  petition  after  a 
new  trial  granted  to  cure  supposed  de- 
fect, although  erroneous,  will  not  af- 
fect the  right  to  claim  under  the  first 
finding;  but  where  a  greater  sum  is 
sought  to  be  recoyered  it  amounts  to 
an  abandonment  of  the  right  to  insist 
on  the  first  recovery. 

Forsythe  v.  Lawler,  11  Ky.  Opin. 
382. 

§20.  Proceedings  preliminary  to  trial. 
An  affidavit  of  defendant  that  an 
agreement  was  made  to  set  a  cause 
for  the  second  week  of  a  term,  and 
that  the  case  was  called  the  first  week 
in  his  absence,  is  sufficient  to  Justify 
a  new  trial. 

Brown    v.    Chaudlt,    3    Ky.    Opin. 
331. 

Where  it  has  been  agreed  that  a 
cause  should  be  set  for  the  second 
week  of  the  term  of  court,  an  unex- 
pected adjournment  at  the  end  of  the 
first  week  is  not  a  justification  of  a 
violation  of  the  agreement  and  the 
calling  of  the  case  the  first  week  in 
the  absence  of  the  complaining  party. 
Brown  v.  Chaudit,  3  Ky.  Opin. 
331. 

Where  no  objection  is  made  at  the 
trial  because  no  order  was  made  show- 
ing that  the  special  judge  was  elected 
as  provided  by  the  statute  or  that  the 
verdict  was  returned  after  the  time 
had  expired  in  which  the  court  shall 
be  held,  the  right  to  object  is  waived, 
and  can  not  be  made  for  the  first  time 
on  the  motion  for  a  new  trial. 

Rose    V.    Commonwealth,    11    Ky. 
Opin.  568. 

§21.  Conduct  of  trial  in  general. 

The  absence  of  appellant  from  the 
trial  of  the  cause  was  held  to  be  no 
ground  for  a  new  trial. 

Duff  V.  Rose,  6  Ky.  Opin.  27. 

A  hypothetical  instruction,  assum- 
ing self-made  defense  without  any  ex- 
culpatory evidence  is  not  sufficient 
grounds  for  a  new  trial. 

Morrison  v.  Commonwealth,  3  Ky. 
Opin.  134. 


§22.  Irregularities  or  misconduct  of  of- 
ficers. 
Mere  irregularities  are  not  grounds 
for  a  new  trial  after  the  expiration  of 
the  term  at  which  a  judgment  is  ren- 
dered. 

Seal   V.   Gilbert's   Admr.,    10   Ky. 
Opin.  146. 

When  a  ground  for  a  new  trial  is 
stated  in  the  motion  as  "irregularity 
in  the  proceedings  of  the  court,  and 
in  the  prevailing  party,  by  which  the 
plaintifi!  was  prevented  from  having  a 
fair  trial,"  it  is  too  general  to  be  a 
compliance  with  the  rule,  and  should 
be  denied. 

Bunt's  Admr.  v.   Chilten,   10  Ky. 
Opin.  404. 

§23.  Rendition  of  decision. 

Where  credits  are  pretermitted  in 
a  first,  and  allowed  in  a  second  de- 
cree, it  is  sufficient  to  sustain  a  peti- 
tion for  rehearing,  and  to  authorize  an 
injunction  until  such  credits  have 
been  adjudged  and  ordered  by  the 
court,  and  such  proceeding  entitles  the 
appellant  to  his  costs  on  a  supple- 
mental proceeding. 

Cruelle  v.  Simon,  4  Ky.  Opin.  288. 


(B)    MISCONDUCT    OF    PARTIES, 
COUNSEL,  OR  WITNESSES. 

§29.  Conduct  of  counsel. 

It  is  no  cause  for  a  new  trial  that 
an  attorney  did  not  communicate  all 
the  facts  to  them,  alleged  in  his  affi- 
davit, since  what  he  knew  they  should 
have  known. 

King  V.  Boles,  4  Ky.  Opin.  147. 

On  a  motion  for  a  new  trial  a  cli- 
ent can  not  claim  the  benefit  of  the 
negligence  of  his  attorney  in  not  com- 
municating facts  as  to  the  progress  of 
the  case. 

King  V.  Boles,  4  Ky.  Opin.  147. 

Negligence  of  council  is  no  grounds 
for  a  new  trial,  and,  moreover,  when 
the  appellant  absents  himself  on  his 
own  private  business  from  the  trial, 
he  is  as  negligent  as  his  attorney. 
Walker  v.  Vance,  1  Ky.  Opin.  68. 
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(C)   RULING    AND    INSTRUCTIONS 
AT  TRIAL. 


§38.  Submission  of  case  or  questions 

to  Jury, 
The  object  of  making  the  giving  of 
an  erroneous  Instruction}  a  ground 
for  new  trial  is  to  give  the  trial  court 
an  opportunity  to  correct  such  error; 
and  even  when  such  an  instruction  is 
excepted  to,  if  not  included  In  the  mo- 
tion for  a  new  trial,  this  court  will  not 
reverse  on  account  of  such  error. 
Adams  v.  Commonwealth,  11  Ky. 

Opin.  161. 

§39.  Instructions  and  failure  or  re- 
fusal to  Instruct. 
Even  if  there  is  error  in  giving  an 
instruction,  if  it  be  not  made  a  ground 
for  a  new  trial  in  the  court  below,  the 
Court  of  Appeals  can  not  consider 
such  error. 

Worthington   v.   Donnelly,   9   Ky. 
Opin.  700. 


(D)    DISQUALIFICATION      OR      MIS- 
CONDUCT OF  OR  AFFECTING 
JURY. 

§44.  Misconduct  of  Jurors  in  general. 
Where  counsel  for  one  of  the  par- 
ties knew  that  the  Jury  had  taken  to 
the  Jury  room  certain  depositions 
which  were  not  read  on  the  trial,  it 
is  not  sufficient  alone  to  object  to  the 
irregularity,  since  the  attention  of  the 
court  should  have  been  called  to  it  in 
order  to  make  it  a  ground  for  a  new 
trial. 

Shelby  v.  Mock,  7  Ky.  Opin.  310. 


(E)     IRREGULARITIES        OR 
FECTS  IN  VERDICT  OR 
FINDINGS. 


DE- 


§63.  Necessity  of  objection  or  excep- 
tion. 
It  is  error  for  the  court  to  grant  a 
new  trial  where  the  case  was  sub- 
mitted to  the  Jury  on  the  evidence, 
with  instructions  asked  for  by  both 
litigants  to  which  no  exceptions  were 
taken,  and  the  Jury  found  in  accord- 
ance therewith. 

MUls  V.  Cole,  4  Ky.  Opin.  405. 


(F)   VERDICT    OR    FINDINGS    CON- 
TRARY TO  LAW  OR  EVIDENCE. 

§66.  Verdict  contrary  to  law  or  In- 
structions. 
Though  there  be  no  substantial  er- 
ror in  giving  or  refusing  instructions, 
a  verdict  inconsistent  with  a  proper 
instruction  given,  will  authorize  the 
granting  of  a  new  trial. 

Powell  V.  Barley,  2  Ky.  Opin.  622. 

§  67.  Verdict  contrary  to  evidence. 

§68. In  general. 

Where  the  evidence  shows  from  the 
facts  brought  out  on  the  trial  of  a 
cause  a  preponderance  in  favor  of  de- 
fendant, a  verdict  contrary  thereto  will 
be  set  aside  and  a  new  trial  awarded. 
Todd  V.  Miller,  3  Ky.  Opin.  93. 

To  authorize  a  new  trial  on  the 
ground  that  the  verdict  was  against 
the  weight  of  the  evidence,  it  must  be 
clearly  so;  and  a  mere  preponderance 
of  the  evidence  will  not  authorize  a 
reversal,  as  it  is  the  province  of  the 
Jury  to  determine  the  weight  of  evi- 
dence. 

Brannam  &  Jones  v.  Byland,  1  Ky. 
Opin.  582. 

A  new  trial  will  be  granted  where 
from  a  preponderance  of  the  evidence 
it  is  shown  that  the  verdict  was  pal- 
pably erroneous  in  matters  ex  con- 
tractu. 

Holland  v.  Cason,  1  Ky.  Opin.  607. 

Where  the  preponderance  of  the  evi- 
dence is  decidedly  against  a  verdict, 
it  should  be  set  aside  and  a  new  trial 
granted. 

Neil    V.    Commonwealth,    1    Ky. 
Opin.  79. 

The  refusal  of  the  trial  court  to 
grant  a  new  trial  on  the  ground  that 
the  verdict  of  the  Jury  was  not  sus- 
tained by  the  evidence  is  not  subject 
to  revision  by  the  appellate  court; 
since  by  section  349,  Civil  Code,  "an 
error  in  granting  or  refusing  a  new 
trial"  is  not  one  which  is  sufficient  to 
reverse  a  Judgment. 

Rudy   V.    Conmionwealth,    2    Ky. 
Opin.  200. 

A  new  trial  should  be  granted  where 
the  verdict  greatly  exceeds  the  amount 
Justly  receivable. 

Caldwell,  Hunter  &  Co.  v.  Daw- 
son, 2  Ky.  Opin.  100. 
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The  verdict  of  a  jury  will  not  be  set 
aside  unless  It  Is  palpably  against  the 
weight  of  the  evidence,  and  newly  dis- 
covered evidence  which  is  merely  cu- 
mulative is  not  sufficient. 

Calvert  v.  Morse,  4  Ky.  Opin.  611. 

Where  the  Jury  returns  a  verdict  in 
the  face  of  the  uncontradicted  evi- 
dence of  a  credible,  intelligent  and  un- 
biased witness,  such  verdict  is  palpa- 
bly against  the  weight  of  the  evidence 
and  the  circuit  court  in  such  a  case 
should  sustain  a  motion  for  a  new 
triaL 

Aetna  Life  Ins.  Co.  v.  Sullivan,  9 
Ky.  Opin.  43. 

§71.^ Conflicting  evidence. 

On  the  issues  formed  there  was  a 
contrariety  of  evidence  before  the 
jury,  which  it  was  their  peculiar  prov- 
ince to  weigh,  and  on  well  settled  prin- 
ciples of  practice,  the  court  should 
not  have  granted  a  new  trial  on  the 
grounds  that  the  jury  had  erred,  un- 
less the  verdict  was  clearly  against 
the  evidence. 

Walker  v.  Snowden,  2  Ky.  Opin. 
276. 

Where  the  evidence  is   conflicting, 
the  court  will  not  set  aside  the  ver- 
dict of  the  jury  and  award  a  new  trial. 
Gray  v.  Roberts,  1  Ky.  Opin.  367. 

There  being  no  evidence  to  sustain 
plaintiff's  right  of  action,  the  Jury 
should  have  found  for  defendant;  and 
the  court  should  have  awarded  the  ap- 
pellant a  new  trial. 

Barnes,  White  v.  Trlplett,  1  Ky. 
Opin.  397. 

§73.  Special  findings  by  Jury. 

The  Court  of  Appeals  will  not  grant 
a  new  trial  where  the  jury  was  not  in- 
structed, and  the  finding  of  the  jury 
was  not  so  palpably  against  the  evi- 
dence that  the  Judgment  of  the  court 
could  not  stand. 

Kennedy  v.  Grider's  B2xr.,  7   Ky. 
Opin.  165. 

§74.  Amount  of  recovery  in  general. 

A  new  trial  may  be  granted  for  error 
in  the  assessment  of  damages  whether 
too  large  or  too  small,  but  can  not  be 
granted  on  account  of  the  smallness 
of  damages  in  a  case  where  they  cover 
the  actual   pecuniary   loss   sustained. 


but  no  new  trial  on  account  of  the 
smallness  of  damages  will  be  granted 
in  a  case  where  the  weight  of  the  evi- 
dence shows  that  the  damages  are  not 
too  small. 

Callahan  v.  Harris,  13  Ky.  Opin. 
380. 

§76.  Excessive  damages. 

A  new  trial  should  be  granted 
where  plaintiff  recovered  a  larger 
amount  than  he  was  entitled  to  be- 
cause of  his  own  misconduct. 

Lynch   &   Bonett   v.    Sherlock,   4 
Ky.  Opin.  542. 

(Q)    SURPRISE,    ACCIDENT,     INAD- 
VERTENCE,   OR    MISTAKE. 

§85.  Abaence   or   disability   of    party. 
A  party  to  a  cause  who  neglects  to 
attend  and  look  after  his  interests  can 
not,  in  the  absence  of  fraud  or  state- 
ments   of    his    adversary    misleading 
him,  complain  that  his  cause  was  sub- 
mitted and  disposed  of  in  his  absence. 
Milton  V.  Castleman,  8  Ky.  Opin. 
258. 

Where  a  plaintiff  and  his  attorney, 
both  believed  that  their  cause  would 
not  be  reached  for  trial  on  a  certain 
day  when  it  was  assigned  for  trial, 
were  absent  when  the  case  was  tried 
and  a  verdict  rendered  for  the  defend- 
ant before  a  motion  for  a  new  trial 
can  be  allowed,  such  plaintiff  must 
make  it  appear  that  the  absence  of 
himself  and  counsel  was  caused  by  an 
unavoidable  casualty  or  misfortune, 
and  facts  showing  that  the  result  of 
the  trial  would  have  been  different 
if  himself  and  counsel  had  been 
present. 

Robinson  v.  Amann,  10  Ky.  Opin. 
781. 

Where  a  litigant  defending  a  dam- 
age suit  entered  against  him  has  been 
vigilant  through  several  courts,  and 
when  the  cause  is  set  for  trial  in  the 
circuit  court  at  a  specified  time  and 
he  has  on  file  an  answer  stating  a 
legal  defense  to  the  action  and  has 
informed  his  attorney  that  he  will  at- 
tend the  trial,  and  he  shows  in  his 
suit  to  set  aside  a  Judgment  taken 
against  him  in  his  absence  at  the  time 
set  for  trial  that  on  the  night  before 
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the  trial  his  daughter  took  violently 
sick  and  for  that  reason  he  was  un- 
able to  and  did  not  attend  the  trial, 
his  application  for  a  new  trial  should 
have  been  allowed  and  a  new  trial 
given  on  the  grounds  of  accident  and 
misfortune,  which  could  not  have 
been  guarded  against  by  ordinary 
prudence,  and  which  prevented  him 
from  appearing  and  defending  the 
case. 

Steel  V.  Seale,  11  Ky.  Opin.  659. 

It  is  not  a  sufficient  ground  to  va- 
cate a  Judgment  and  for  a  new  trial 
for  a  defendant  seeking  such  relief  to 
show  that  he  was  deprived  from  de- 
fending because  he  was  forced  to  flee 
from  the  county  to  avoid  arrest  on 
the  charge  of  illicit  distilling,  since 
such  a  ground  for  a  new  trial  is  not 
recognized  by  the  law. 

Magee  v.  Phelps,  11  Ky.  Opin.  869. 

§87.  Incompetency      or      neglect      of 
counsel. 

Defendants,  if  not  informed  by  their 
attorney  of  the  situation  of  their  suit, 
must  inquire  of  the  action,  and  file 
their  answer  within  the  prescribed 
time,  the  negligence  of  their  attorney 
in  failing  to  notify  them  not  being 
grounds  for  a  new  trial. 

Duncan,  Flood  &  Co.  v.  Nutter,  4 
Ky.  Opin.  221. 

§88.  Absence  of  witness  or  evidence. 
The  absence  of  witnesses,  who  had 
been  summoned,  and  appeared,  but 
absented  themselves  without  the  con- 
sent or  knowledge  of  the  defendant, 
will  justify  a  new  trial. 

Parkerson   v,   Cohn,   3   Ky.   Opin. 
346. 

Appellants  were  not  entitled  to  a 
new  trial  on  the  ground  that  they 
were  surprised  because  appellee  did 
not  take  the  deposition  of  a  certain 
witness,  since  they  were  not  warrant- 
ed in  assuming  that  such  a  deposi- 
tion would  be  taken,  but  should  have 
taken  it  themselves. 

Osborne  &  King  v.  Hallement,  8 
Ky.  Opin.  12. 

§89.  Evidence  in  general. 

Where  it  is  not  alleged  that  the 
witness  did  not,  when  his  deposition 
was  given,  recollect  every  fact  con- 


nected with  the  transaction,  and  no 
reason  is  given  why  such  facts  were 
not  then  elicited,  except  that  appel- 
lant's attorney  did  not  know  that  he 
could  make  such  proof  by  the  witness, 
and,  therefore,  failed  to  examine  him 
in  reference  to  these  facts,  such  dili- 
gence as  would  authorize  a  new  trial 
is   not   presented. 

Foster  v.  Shreve,  5  Ky.  Opin.  152. 

§90.  Testimony  and  conduct  of  wit- 
ness. 
If  a  witness  be  permitted  to  correct 
or  explain  his  evidence  after  a  case 
is  closed,  and  in  doing  so  he  gives 
evidence  and  makes  statements  bear- 
ing on  the  merits  of  the  case,  which 
he  had  not  previously  made  and  cal- 
culated to  have  some  effect  on  the 
jury,  it  is  error  to  overrule  a  motion 
for  a  new  trial. 

Hurst  V.  Kellar,  3  Ky.  Opin.  327. 

Upon  an  application  for  a  new  trial, 
it  is  not  sufficient  where  the  only  alle- 
gations are  that  by  a  further  exami- 
nation of  witnesses,  who  had  formerly 
testified,  the  necessary  facts  would 
be  brought  out  to  justify  a  judgment. 
Pack  V.  Garden  &  Wallan,  3  Ky. 
Opin.  173. 

§91.  inadvertence  or  mistake  of  party 

or  counsel. 
When  the  attorney  for  a  party  is 
misled  by  representations  made  by 
his  adversary,  and  the  rights  of  his 
client  have  been  voluntarily  or  inad- 
vertently compromised  by  counsel,  a 
new  trial  should  be  granted  to  rectify 
such  mistake. 

Pigg   V.   Whitman,    11    Ky.    Opin. 

108. 

§96.  Diligence      in      averting      conse- 
quences. 
Where   four   months   elapsed   after 
defendant  was  served  with  summons 
before  he  was  hurt  by  being  thrown 
from  a  wagon,  during  which  time  he 
made  no  effort  to  prepare  his  defense 
and  made  none  after  his  injury,  but 
asked   a  continuance   on   the   ground 
of  not  being  able  to  attend  the  trial, 
sufficient  diligence  is  not  shown,  and 
a  new  trial  was  properly  denied. 
Francis  v.  Lyman,  7  Ky.  Opin.  79. 

If  the  confession  of  the  judgment  is 
not  a  waiver  of  any  defense,  the  neg- 
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lect  to  prepare  for  trial  before  judg- 
ment will  deprive  one  of  any  pretense 
to  a  new  trial. 

Wood  V.  Lutrell,  3  Ky.  Opin.  407. 

(H)    NEWLY   DISCOVERED   EVI- 
DENCE. 

§  100.  Nature   of  evidence  discovered. 
Matters  set  forth  as  grounds  for  a 
new     trial     which,     upon    proof    dis- 
closed, all  seem  to  relate  to  the  issue 
of  fact  contested  on  the  first  trial,  are 
not  of  that  description  of  newly  dis- 
covered evidence  which  would  author- 
ize the  court  to  vacate  the  judgment. 
Peterson  v.  Halcomb,  3  Ky.  Opin. 
457. 

Where  appellant  proved  on  the  first 
trial  that  A.,  in  pa^nnent  for  the  hogs 
sold  to  him,  was  to  lift  the  note  due 
appellee,  and  by  the  newly  discovered 
testimony  he  seeks  to  establish  the 
fact  that  he  received  the  hogs  in  pay- 
ment of  the  note,  and  that  under  his 
authority  as  agent  he  had  the  right 
to  do  so,  the  most  liberal  practice 
will  not  authorize  a  new  trial  to  en- 
able the  applicant  to  contradict  what 
he  has  proven  on  the  first  trial. 

Bonar  v.  Arnold.  5  Ky.  Opin.  227 

New  trials  will  not  be  granted  upon 
the  discovery  of  testimony,  either  oral 
or  written,  tending  merely  to  impeach 
a  witness  or  to  show  that  he  was 
mistaken  In  his  statemefats. 

Merrlt  v.  Moss,  5  Ky.  Opin.  609. 

Where  an  answer  sets  up  that  the 
services  sued  for  were  not  worth  more 
than  a  certain  sum  and  that  such 
services  had  been  paid  for  under  such 
Issues,  evidence  is  not  admissable 
showing  an  accord  and  satisfaction, 
and  a  new  trial  should  not  be  granted 
on  account  of  newly  discovered  evi- 
dence of  an  accord  and  satisfaction. 
Gruelle  v.  Lee,  9  Ky.  Opin.  81. 

To  justify  the  granting  of  a  motion 
for  a  new  trial  on  newly  discovered 
evidence,  it  must  be  of  a  permanent 
and  unerring  character  such  as  to 
have  a  decided  influence  upon  the 
evidence  to  be  overturned. 

Branshaw  v.  Berry,  10  Ky.  Opin. 
918. 


A  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidence 
which  is  merely  corroborative  or  con- 
tradictory to  evidence  given  at  the 
trial. 

Porter  v.  First  National  Bank  of 
Louisville.  11  Ky.  Opin.  5. 

The  proceedings  and  report  by  the 
processioners  being  subsequent  to  the 
trial  between  the  parties  and  judg- 
ment of  the  circuit  court  fixing  the 
boundary  of  the  land,  do  not  consti- 
tute newly  discovered  evidence,  and 
even  if  the  report  had  been  made 
prior  to  the  trial  it  would  not  be 
competent  evidence  for  the  want  of 
notice  required  by  law. 

Beck  V.  Brown,  11  Ky.  Opin.  808. 

§  101.  Time  of  discovery. 

A  petition  for  a  new  trial  should 
allege  that  new  evidence  set  forth 
as  a  ground  for  a  new  trial  was  dis- 
covered after  adjournment  of  the  term 
at  which  the  trial  was  had. 

Breeden  v.  Roberts,  6  Ky.   Opin. 
83. 

Where  on  reversal  and  return  of  a 
case,  the  defendant  does  not  claim 
that  he  discovered  the  defenses  he 
seeks  to  set  up  since  the  first  trial, 
a  new  trial  cannot  be  awarded. 

Crider  v.  Smith,  5  Ky.  Opin.  776. 

§  102.  Diligence  In  procuring  evidence. 
Where  defendant's  witnesses  all  re- 
sided in  the  county,  and  defendant 
does  not  appear  to  have  made  in- 
quiries as  to  what  their  testimony 
would  be  until  after  judgment  was 
rendered  and  execution  issued,  there 
was  such  lack  of  diligence  as  to  bar 
an  action  for  a  new  trial. 

Herd  V.  Cochran.  6  Ky.  Opin.  735. 

Where,  after  trial  and  judgment 
against  sureties,  they  discovered  that 
they  could  prove  by  witnesses  that 
their  principal  before  his  death,  and 
before  the  action  sued  on,  had  made 
payments  which  would  considerably 
reduce  the  amount  of  the  debt;  and 
such  evidence  was  brought  to  light 
by  papers  among  the  effects  of  the  de- 
ceased, and  was  such  that  it  could 
not  have  been  discovered  before  the 
term  at  which  the  action  was  set  for 
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hearing,  it  was  sufficient  to  authorize 
a  new  trial  in  the  court  below. 

Griffith  y.  Commonwealth  &  Mul- 
lican,   4   Ky.   Opin.   306. 

An  amended  answer  was  held  not 
to  disclose  facts  sufficient  to  author- 
ize a  new  trial,  nor  were  defects  in 
pleadings  made  good  by  new  proot 
offered,  a  lack  of  diligence  being 
shown  by  one  of  the  defendants. 

Foster  v.  Shreve,  4  Ky.  Opin.  447. 

Where  appellant  stated  in  his  affi- 
davit ill  support  of  his  motion  for  a 
new  trial,  that  since  the  trial  he  had 
discovered  evidence  that  the  defend- 
ants had  notice  of  the  protest  of  the 
bill  in  due  time,  and  that  he  did  not 
know  of  this  evidence  and  could  not 
have  discovered  it  before  the  trial; 
while  appellant  states  he  used  due 
diligence  to  discover  the  evidence,  the 
facts  show  that  no  diligence  whatever 
was  used  by  him,  and  his  motion  for 
a  new  trial  should  have  been  over- 
ruled. 

Nunnelly  v.  Zachary,  4  Ky.  Opin. 
199. 

Where  it  is  not  shown  that  any 
effort  was  made  to  discover  the  evi- 
dence alleged  as  the  basis  of  a  new 
trial,  before  the  original  trial,  nor 
that  the  evidence  if  produced  would 
effect  a  different  result,  the  chancel- 
lor will  not  interfere  with  the  judg- 
ment at  law,  unless  the  evidence  dis- 
covered is  such  as  would  change  the 
verdict. 

Stegar's  Admr.  v.  Perkins,  5  Ky. 
Opin.  736. 

A  new  trial  can  not  be  granted  be- 
cause of  newly  discovered  evidence 
which  could  have  been  discovered  and 
used  on  the  trial  by  the  exercise  of 
reasonable  diligence. 

Hlnes  &  Thomas  v.  Helm,  6  Ky. 
Opin.  231. 

Where  one  suffers  judgment  and 
prior  thereto  had  made  no  diligent 
search  for  a  receipt,  he  is  not  en- 
titled to  a  new  trial  because  since  the 
trial  he  has  found  the  receipt. 
Lesly  V.  Minos,  8  Ky.  Opin.  758. 

One  about  to  go  into  trial  is  re- 
quired to  make  preparation  and  a  dili- 
gent effort   to  discover   and   produce 


his  evidence,  and  a  new  trial  on  ac- 
count of  newly  discovered  evidence 
will  be  denied  where  it  is  not  shown 
that  such  evidence  could  have  been 
discovered  and  produced  at  the  trial 
by  proper  diligence. 

Small's  Admr.  v.  Jones'  Admr.,  8 
Ky.  Opin.  852. 

A  motion  for  a  new  trial  should 
not  be  granted  on  account  of  newly 
discovered  evidence  of  a  questionable 
character,  when  the  party  could  have 
discovered  such  evidence  before  by 
the  use  of  diligence. 

Holtin  V.  Holtin,  9  Ky.  Opin.  623. 

A  motion  for  a  new  trial  on  account 
of  newly  discovered  evidence  should 
be  denied  where  due  diligence  was 
not  shown  to  discover  such  evidence 
before  the  trial. 

Barnett  v.  McGuire,  9   Ky.  Opin. 
630. 

Where  a  motion  for  new  trial  is 
based  on  newly  discovered  evidence, 
it  is  not  sufficient  to  show  that  such 
evidence  is  material  or  even  decisive, 
but  it  must  be  shown  that  such  evi- 
dence could  not,  with  reasonable  dili- 
gence, have  been  discovered  and  pro- 
duced on  the  trial. 

Seal   V.    Gilbert's   Admr.,    10    Ky. 
Opin.  146. 

A  motion  for  a  new  trial  on  account 
of  newly  discovered  evidence  must 
state  the  facts  from  which  the  court 
may  determine  that  the  party,  by  the 
exercise  of  reasonable  diligence,  could 
not  have  discovered  said  evidence 
and  produced  it  at  the  trial. 

Urso  &  Morsican  v.  Unverzagt  & 
Smith,  11  Ky.  Opin.  46. 

When  a  witness  is  present  in  court 
at  the  trial  and  by  reasonable  dili- 
gence a  party  might  have  discovered 
before  the  trial  his  evidence,  no  new 
trial   will   be   given. 

Pay  son  &  Lyon  v.  Holden,  11  Ky. 
Opin.  771. 

§  104.  Cumulative  evidence. 

A  new  trial  will  not  be  granted  be- 
cause of  newly  discovered  evidence 
which  is  merely  cumulative  and  which 
with  due  diligence  could  have  been 
discovered  and  used  on  the  trial. 
Kennedy  v.  Grider's  Exr.,  7  Ky. 
Opin.  1C5. 
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Newly   discovered    evidence   of   cu-  ■ 
mulaUye    nature,    which    could    have 
been  discovered  hy  ordinary  diligence, 
is  not  sufficient  to  entitle  the  appellee 
to  a  new  trial. 

Lucas  V.  Temple  &  Barker,  1  Ky. 
Opin.  259. 

A  new  trial  wUl  not  be  granted  on 
newly  discovered  evidence  which  is 
merely  cumulative. 

Henzog  v.  Neimeger's  Assignee,  9 
Ky.  Opin.  706. 

Where  newly  discovered  evidence 
is  merely  cumulative,  it  is  not  a  suffi- 
cient ground  for  a  new  trial. 

Johnson  v.  Walker,  9  Ky.  Opin. 
875. 

£>ven  if  diligence  has  been  shown 
in  trying  to  discover  evidence,  a  new 
trial  will  not  be  granted  on  account 
of  newly  discovered  evidence  which 
is  merely  cumulative. 

Scott    V.    Scott's    Exrx.,    10    Ky. 
Opin.  283. 

A  new  trial  will  not  be  granted 
upon  newly  discovered  evidence  where 
it  is  only  cumulative  in  nature,  and 
not  conclusive  of  the  issue. 

Urso  &  Morsicait  v.  Unverzagt  & 
Smith,  11  Ky.  Opin.  46. 

A  new  trial  will  not  be  granted  on 
the  ground  of  newly  discovered  evi- 
dence, even  if  due  diligence  is  shown, 
if  the  evidence  discovered  is  cumula- 
tive only  of  evidence  given  at  the 
trial. 

Berry  v.  Branham,  11  Ky.  Opin. 
592. 

A  new  trial  will  not  be  granted  on 
account  of  newly  discovered  evidence 
when  such  evidence  is  merely  cumu- 
lative of  evidence  given  on  the  trial, 
nor  will  a  new  trial  be  granted  on 
the  isolated  ground  of  discovery  of 
witnesses  to  a  fact  involved  in  the 
issue  tried  and  upon  which  there  was 
testimony  given  at  the  trial. 

Marshall  v.  Senour,  11  Ky.  Opin. 
594. 

The  discovery  of  new  evidence 
which  is  merely  cumulative  is  not 
ground  for  a  new  trial,  but  the  newly 
discovered  evidence  that  will  author- 
ize a  new  trial  must  be  of  such  clear 
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and  convincing  character  that  it  will 
doubtless  change  the  result  of  the 
former  trial,  and  which  the  party 
could  not  with  reasonable  diligence 
have  discovered  and  produced  at  the 
trial. 

Bramel  v.  Clark,  12  Ky.  Opin.  705. 

§  108.  Sufficiency  and  probable  effect. 
Where  an  application  for  a  new 
trial  is  based  upon  the  affidavit  of  an 
administrator  of  discovery  of  evi- 
dence, and  on  the  statements  of  the 
petition  denying  the  cause  of  action 
and  the  consequent  ignorance  of  the 
administrator  as  to  the  defense,  and 
upon  affidavits  to  facts  known  by  the 
affiant  and  provable,  which  tends 
strongly  to  disprove  the  cause  of  ac- 
tion, and  which  might  have  influenced 
the  verdict,  the  grounds  for  a  new 
trial  are  sufficient. 

Lancashire  v.   Quigley's   E^xrs.,   1 
Ky.  Opin.  189. 

A  defendant  being  advised  of  the 
existence  of  evidence  materially  ad- 
vantageous to  him  is  guilty  of  gross 
laches  if  no  effort  is  made  to  produce 
same,  and  it  will  not  avail  him  on 
appeal  from  a  reversal  on  the  ground 
of  newly  discovered  evidence. 

Antrobus  v.  West,  1  Ky.  Opin.  190. 

On  an  application  for  a  new  trial, 
based  on  the  grounds  of  newly  dis- 
covered evidence,  where  not  sus- 
tained by  the  affidavits  of  others  than 
the  appellant,  the  court  is  not  au- 
thorized to  grant  a  new  trial  on  that 
ground  alone. 

Carter  v.  Eitorh,  2  Ky.  Opin.  95. 

Alleged  newly  discovered  evidence, 
though  showing  no  semblance  of  jus- 
tification for  slanderous  words,  where 
its  doubtful  tendency  might  serve  to 
slightly  mitigate  the  amount  recover- 
able, will  authorize  a  new  trial,  and 
no  wrong  be  done  the  appellees. 
Dinslor  v.  Fresh,  2  Ky.  Opin.  566. 

Newly  discovered  evidence,  dis- 
closed after  a  trial,  relating  to  mat- 
ters which  were  contested  on  the 
trial,  and  as  to  which  several  wit- 
nesses were  examined,  is  not  suffi- 
cient to  authorize  a  new  trial. 

MpGinnis  v.  Howard,  2  Ky.  Opin. 
458. 
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Newly  discovered  evidence  to  con- 
stitute grounds  for  a  new  trial  must 
be  such  as  was  not  within  the  knowl- 
edge of  a  defendant  at  the  trial  in 
the  court  below;  and  the  affidavits 
must  show  conclusively  that  the  de- 
fendant did  not  know  of  the  existence 
of  the  newly  discovered  evidence  at 
the  time  of  the  trial,  and  that  it  would 
have  been  impossible  for  him  to  have 
used  same. 

O'Rear  v.  Tipton,  2  Ky.  Opin.  242. 

Where  a  party  has  lost  his  cause 
by  insufficient  evidence  or  because 
the  weight  of  evidence  was  against 
him  at  the  trial,  the  discovery  after- 
wards that  the  prevailing  party  con- 
fessed and  is  willing  to  testify  that 
the  Judgment  is  against  the  truth,  a 
new  trial  should  be  granted  upon  such 
newly  discovered  evidence,  if  discov- 
ered within  the  time  provided  by  law. 
Pigg  V.  Whitman,  11  Ky.  Opin. 
108. 

III.      PROCEIEDINGS    TO    PROCURE 
NEW  TRIAL. 

§109.  Mode   and   form   In   general. 

Where  a  motion  for  a  new  trial  was 
made  within  the  time  prescribed  by 
law,  but  no  reasons  therefor  were 
filed,  merely  handing  the  grounds  for 
a  new  trial  to  the  clerk  is  not  suffi- 
cient; an  order  must  be  made  show- 
ing they  were  filed  under  the  author- 
ity of  the  court. 

Ledwidge   v.   Short,   2   Ky.    Opin. 
457. 

§115.  Time  for  application. 

§116. In    general. 

The  court's  aid  can  not  be  invoked 
to  reopen  a  suit,  where  it  is  shown 
that  the  defendant,  more  than  a  year 
after  a  judgment  of  confession,  and 
writ  of  possession  awarded,  filed  a  pe- 
tition for  a  new  trial,  it  being  held 
that  he  was  guilty  of  gross  laches. 
Culver  V.  Clark,  1  Ky.  Opin.  21. 

Where  appellant's  motion  to  set 
aside  a  Judgment  is  made  two  months 
after  the  term  at  which  it  was  rend- 
ered, the  chancellor  had  no  power  to 
reopen  the  case. 

Walker  v.  Vance,  1  Ky.  Opin.  68. 

Where  the  record  fails  to  show 
clearly  when  a  motion  for  a  new  trial 


was  made,  the  Court  of  Appeals  will 
presume  it  to  have  been  made  within 
the  proper  time. 

Porter,  Guardian,  v.  Neal,  8  Ky. 
Opin.  111. 

A  motion  for  a  new  trial  must  be 
made  at  the  term  in  which  the  ver- 
dict or  decision  is  rendered,  and  with- 
in three  days  after  the  verdict  or  de- 
cision, except  for  the  cause  mentioned 
in  subsec.  7,  §  340,  unless  unavoid- 
ably prevented. 

Strickler    v.    McBurnett,    10    Ky. 
Opin.  905. 

§117. Linnitations   as   to   time   and 

waiver  of  objections  to  delay. 
A  motion   for   a  new   trial,   except 
where  based  on  newly  discovered  evi- 
dence, must  be  made  at  the  term  in 
which  the  verdict  or  decision  is  rend- 
ered,   and    within    three    days    there- 
after,   unless    unavoidably    prevented. 
Jefferson  v.  Wood,   10   Ky.   Opin. 
319. 

§  124.  Requisites  of  motion  In  generaf. 
The  petition  in  an  action  for  a  new 

trial  must  state  the  grounds  of  de- 
,  fense  so  that  it  may  be  determined 
[from  the  pleading  whether  or  not  the 
I  newly  discovered  evidence  is  material. 
I         McAllister     v.     Cochran,     5     Ky. 

Opin.  615. 

I 

I  In  an  action  for  a  new  trial,  the 
petition  must  state  facts  showing 
some  legal  reason  why  defense  was 
not  made  to  the  original  suit,  nor  is 
the  fact  that  the  Judgment  was  re- 
versibly  erroneous  any  legal  reason 
why  new  trial  should  be  .granted, 
the  remedy  being  by  appeal. 

Thompson  v.  Palmer,  3  Ky.  Opin. 
386. 

§126.  Specification  of  errors. 

The  particular  errors  complained  of 
must  be  pointed  out  by  the  grounds 
for  a  new  trial,  or  they  will  not  be 
noticed  on  appeal  by  the  Court  of  Ap- 
peals. 

Conover   v.   Conover's   Admr.,   10 
Ky.  Opin.  847. 

§  128. Requisites  and  sufficiency  in 

general. 
To   aver,   in   a   motion   for   a   new 
trial,  that  the  judgment  is  against  the 
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law.  Is  not  sufficient  to  call  In  ques- 
tion  the   correctness   of  Instructions. 
Kimbley  v.  Jackson,  8  Ky.  Opin. 
657. 

§130^ Scope   and   effect. 

A  motion  for  a  new  trial  in  a  law 
case  suspends  the  operation  of  a  judg- 
ment prematurely  entered,  or  rather 
entered  subject  to  the  right  of  the 
unsuccessful  party  to  suspend  it  by 
making  the  motion. 

Gill  V.  Turner,  9  Ky.  Opin.  880. 

§  141.  Affidavits  and  testimony  of  Jur- 
ors. 

§  143. Impeachnnent   of  verdict. 

Jurors  are  not  permitted  to  testify 
as  to  any  misconduct  of  themselves 
or  their  fellow  jurors,  nor  as  to  what 
influenced  them  in  making  up  their 
verdict,  it  being  against  the  policy 
of  the  law  to  allow  such  evidence. 
Russell  V.  Gollady,  2  Ky.  Opin. 
236. 

§  146.  Affidavits  as   to   surprise,   acci- 
dent or  mistake. 
Where  the  ground  for  a  new  trial 
is  surprise  by  the  testimony  of  plain- 
tift's  witnesses,  to  be  available  they 
must  be  sustained  by  affidavits  as  re- 
quired by  the  civil  code,  §§  369-372. 
Kohn  V.  Austin,  3  Ky.  Opin.  155. 

§163.  Order  granting  or  refusing  new 
trial. 
Where  the  liabilities  of  the  parties 
are  several  as  well  as  joint,  a  new 
trial  may  be  granted  as  to  one  and 
the  verdict  allowed  to  stand  as  to  the 
others. 

Hamilton  v.  Barnes,  5  Ky.  Opin. 
167. 

§  166.  Petition  after  term  of  court,  and 
proceedings  thereon. 
Where  plaintiff,  in  a  petition  for  a 
new  trial  because  of  newly  discov- 
ered evidence,  fails  to  allege  that  he 
made  any  effort  to  discover  the  evi- 
dence in  question,  but  it  appeared 
that  he  accidentally  found  the  evi- 
dence when  not  looking  for  it,  but 
could  have  found  it  before  the  trial 
if  he  had  looked  for  it,  the  petition 
is  demurrable. 

Dixon  V.  Cheatham's  Admr.,  6  Ry. 
Opin.  728. 


Under  §  373,  Civil  Code,  an  action 
for  a  new  trial  must  be  brought  with- 
in three  years  after  the  rendition  of 
the  judgment  sought  to  be  set  aside. 
Dixon  V.  Cheatham's  Admr.,  6  Ky. 
Opin.  728. 

Where  the  evidence  of  plaintiff  in 
petition  for  a  new  trial  is  undisputed, 
it  was  held  sufficient  to  authorize  the 
granting  of  a  new  trial. 

Culbertson    v.    Brashear,    7    Ky. 
Opin.  541. 

§  167.  Actions   for   new   trial. 

To  entitle  an  appellant  to  a  new 
trial,  it  is  not  sufficient  to  show  that 
he  had  a  good  excuse  for  being  ab- 
sent from  court,  but  he  must  show 
a  good  defense  to  the  action  by  set- 
ting forth  that  defense  to  enable  the 
court  to  judge  of  its  sufficiency,  and 
that  he  had  made  the  necessary  prep- 
arations or  efforts  to  be  ready  to  try 
the  case,  and  that  he  was  prevented 
from  making  his  defense  by  his  ab- 
sence, which  was  unavoidable. 

McFall  V.  Boone,  2  Ky.  Opin.  307. 

Where  a  petition  exhibits  the  an- 
swer which  was  prepared  by  the 
attorney  to  be  filed,  but  fails  to  set 
forth  the  petition  on  which  the  de- 
fault judgment  was  rendered,  the 
court  cannot  know  whether  the  de- 
fense thus  undisclosed  was  a  bar  to 
the  action  or  not. 

Gold  &  Davenport  v.  Baird,  1  Ky. 
Opin.  90. 

Where  the  only  averment  in  the 
petition  for  a  new  trial  is  "that  W. 
had  prepared  for  the  defense  of  the 
suit  by  summoning  witnesses  by 
whom  he  could  have  established  a  de- 
fense," and  it  is  not  stated  that  they 
could  establish  a  defense  if  a  new 
trial  should  be  awarded;  unless  the 
facts  had  been  stated  in  the  petition, 
which  appellant  believed  that  wit- 
nesses would  prove,  so  as  to  enable 
the  court  to  adjudge  of  the  materiali- 
ty of  the  evidence,  a  new  trial  should 
not  be  awarded. 

Wilson  V.  Elliott,  1  Ky.  Opin.  537. 

§  168.  Application    to    appellate    court 
and    proceedings   thereon. 
Where    other    trials    of    the    same 
case    have    resulted    in    a    judgment 
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against   appellant,   the   Court  of  Ap- 
peals  will   be   reluctant   to   award   a 
new  trial  under  such  circumstances. 
Chandet  v.   Gordon,  6   Ky.  Opin. 
451. 

NEWLY  DISCOVERED   EVI- 
DENCE. 

As  ground  for  annulment  of  Judgment, 

see  Judgment,  §  446. 
As  ground  for  new  trial,  see  Criminal 

Law,  9§  937,  939;  New  Trial,  II,  H. 

NEW  PROMISE. 

See  Limitation  of  Actions,  §  140. 
By  bankrupt  to  pay  discharged  obliga- 
tion, see  Bankruptcy,  9  434. 

NEXT  FRIEND. 

See  Infants,  §  76. 

Suit  by,  see  Infants,  §9  76,  81. 

NON  EST  FACTUM. 

Plea  of,  see  Bills  and  Notes,  9  475; 
Pleading,  9  123. 

NONJOINDER. 

Of  party  defendant,  see  Parties,  9  81. 

NON-RESIDENT. 

Judgment     against,     see     Judgment, 

§§  650.  667. 
Jurisdiction  of,  see  Courts,  9  10. 

NOTICE. 

91^.  Actual   notice. 
9  4.  Constructive  notice. 

9    5. In  general. 

9    6. Facts  putting  on  inquiry. 

9  11.  Notice  by  publication. 

See  Criminal  Law,  XIII;  Judicial  No- 
tice; Lis  Pendens. 

Actual  notice  of  possession  of  another, 
see  Public  Lands,  9  142. 

Admission  of  legal  notice,  see  Land- 
lord and  Tenant,  9  279. 

By  surety  to  principal,  see  Principal 
and  Surety,  9  126. 


Constructive  notice  of  amendment  of 
pleading,  see  Pleading,  9  236. 

Duty  to  take  knowledge  of  special  acts 
of  Legislature,  see  Statutes,  9  77. 

For  termination  of  tenancy  from  year 
to  year,  see  Landlord  and  Tenant, 
9  116. 

Of  acceptance  of  guaranty,  see  Guar- 
anty, 9  7. 

Of  application  for  maintenance,  see 
Divorce,  9  208. 

Of  application  for  preliminary  injunc- 
tion, see  Injunction,  9  143. 

Of  assignment  of  claim,  see  Assign- 
ments, 9  57. 

Of  contest,  see  Elections,  9  280. 

Of  contents  of  title  bond,  see  Vendor 
and  Purchaser,  9  265. 

Of  default  in  payment,  see  Guaranty, 
9  46. 

Of  dishonor,  see  Bills  and  Notes,  9  389. 

Of  dissolution  of  partnership,  see  Part- 
nership, 9  288. 

Of  enforcement  of  taxes  due,  see  Taxa- 
tion, 9  363. 

Of  intention  to  quit  leased  premises, 
see  Landlord  and  Tenant,  9  94. 

Of  judicial  sale,  see  Judicial  Sales, 
9  11. 

Of  lien,  see  Mechanics'  Liens,  99  117, 
121. 

Of  mechanics'  lien,  see  Mechanics' 
liens,  9  99. 

Of  nonpayment  of  .note  or  bill,  see 
Bills  and  Notes,  9  411. 

Of  proceeding  to  revive  action,  see 
Abatement  and  Revival,  9  75. 

Of  protest,  see  Bills  and  Notes,  9  409. 

Of  taking  depositions,  see  Deposition, 
9  56. 

Of  tax  sale,  see  Taxation,  9  657. 

Records  constructive  notice  of  deeds, 
see  Deeds,  9  79. 

Time  and  place  of  taking  deposition, 
see  Depositions,  9  56. 

To  assistant  cashier  not  notice  to 
bank,  see  Banks  and  Banking,  9  116. 

To  creditors,  see  Assignments  for 
Benefit  of  Creditors,  9  44. 

To  execution  debtor  of  discharge  of 
lien,  see  Execution,  9  146. 

To  grantee  of  insolvency  and  indebted- 
ness of  grantor,  see  Fraudulent  Con- 
veyances, 9  156. 

To  owner  of  dogs  of  sheep  killed  by 
them,  see  Animals,  9  77. 

To  strike  purported  evidence  from  rec- 
ord, see  Appeal,  9  544. 

To  surrender  possession  of  premises, 
see  Ejectment,  9  48. 
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To  vacate  premises,  see  Landlord  and 

Tenant,  §  279. 
Waiver   of   objections   to,    see    Trial, 

9  75. 

§1^^.  Actual  notice. 

Where  the  directors  of  one  company 
were  also  directors  in  another  com- 
pany from  which  the  bill  of  exchange 
was  purchased,  their  knowledge  as  of- 
ficers of  the  company  from  which  the 
bill  was  purchased  is  sufficient  to  give 
actual  notice  of  the  illegal  considera- 
tion of  part  of  the  bill  to  the  company 
for  whom  they  acted  in  making  the 
purchase. 

Jones    &    Co.   v.    Munday,    6   Ky. 
Opin.  627. 

§4.  Constructive  notice. 

§5. In  general. 

Constructive  notice  is  the  evidence 
of  notice  which  the  court  will  not  al- 
low to  be  controverted,  and  whatever 
puts  a  party  upon  inquiry  amounts  to 
constructive  notice  to  him  of  all  the 
facts  that  would  have  developed  .if 
he  had  pursued  the  inquiry  with  rea- 
sonable and  proper  diligence. 

National  Bank  of  Lebanon  v.  Lou- 
isville Ins.  Co.,  7  Ky.  Opin.  476. 

An  agreement  between  a  husband 
and  wife,  by  which  the  wife  furnishes 
her  husband  money  to  invest  in  land 
for  her  and  her  children,  placed  of 
record  in  one  county  is  not  notice  to 
persons  in  another  county. 

Owens  V.  Holt,  8  Ky.  Opin.  94. 

§6. Facts  putting  on  Inquiry. 

WTiatever  puts  a  party  upon  inquiry 
amounts  to  constructive  notice  to  him 
of  all  the  facts  that  would  have  devel- 
oped if  he  had  pursued  the  inquiry 
with  reasonable  and  proper  diligence. 
National  Bank  of  Lebanon  v.  Lou- 
isville Ins.  Co.,  7  Ky.  Opin.  476. 

§11.  Notice  by  publication. 

The  fact  that  defendant  took  a  news- 
paper in  which  a  private  agreement 
between  the  parties  as  to  the  manner 
of  the  execution  of  partnership  papers 
was  published,  was  held  not  sufficient 
notice  of  the  partnership  arrangement. 
Howard  v.  Beckley  &.  Co.,  7  Ky. 
Opin.  31. 


NOVATION. 

§  1.  Nature  and  requisites  in  gen- 
eral. 
§  2.  Subject-matter. 
§  5.  Substitution  of  new  debtor. 

What      constitutes,      see      Contracts, 
§  240. 

§  1.  Nature  and  requisites  in  general. 
There  can  be  no  such  thing  as  a  no- 
vation  by    agreement   to    which   the 
debtor  is  not  a  party. 

Hart  V.  Trustees  of  Princeton  Col- 
lege, 10  Ky.  Opin.  233. 

§2.  Subject-matter. 

Where  the  holder  of  a  note  and 
mortgage  thereafter  accepts  a  new 
note  and  mortgage,  which  mortgage 
covers  additional  real  estate  and  drops 
out  some  real  estate  described  in  the 
former  mortgage,  and  by  the  new 
mortgage  includes  accrued  interest  on 
the  old  and  shortens  the  time  of  the 
maturity  of  the  debt,  and  the  mort- 
gagee thereby  obtains  an  additional 
advantage  of  legal  value  and  new 
rights  intervene,  the  fact,  in  the  ab- 
sence of  an  agreement  to  the  contrary, 
operates  as  a  novation  and  extin- 
guishes the  first  debt,  and  the  mort- 
gagee can  not  be  permitted  to  main^ 
tain  an  action  on  the  first  mortgage 
in  lieu  of  which  the  other  one  was 
given. 

Richards   v.  Davis,   13   Ky.   Opin. 
746. 

§5.  Substitution  of  new  debtor. 

Where  one  person  is  indebted  to  an- 
other on  account,  and  after  his  death 
his  widow  executed  to  the  creditor  a 
due  bill  for  the  amount  of  the  debt, 
antedating  it  to  the  time  of  its  crea- 
tion, it  amounts  to  a  complete  nova- 
tion and  releases  the  estate  of  the 
debtor. 

Davis  V.  Rains,  10  Ky.  Opin.  519. 


NUISANCE. 

I.  PRIVATE  NUISANCES. 

(C)  ABATEIMENT     AND     INJUNC- 

TION. 
S  30.  Parties. 

(D)  ACTIONS   FOR   DAMAGES. 
§  48.  Pleading. 
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II.  PUBLIC  NUISANCE. 

(A)  NATURE     OF     INJURY     AND 

LIABILITY   THEREFOR. 
§  59.  Nature  and  elements  of  pub- 
lic nuisance  in  general. 

(B)  RIGHTS   AND    REMEDIES   OF 

PRIVATE  PERSONS. 
§  71.  Nature  and  grounds  of  lia- 
bility to  individuals. 

(C)  ABATEMENT    AND     INJUNC- 

TION. 
§  81.  Defenses. 
§  83.  Summary  remedies. 

(D)  CRIMINAL    PROSECUTIONS. 
§  91.  Indictment  or  information. 

Obstruction    of    highway,    see    High- 
ways, §  153. 

I.     PRIVATE  NUISANCES. 

(C)   ABATEMENT  AND  INJUNC- 
TION. 
§30.  Parties. 

A  statute  requiring  that  the  owner 
and  owners"  of  a  building  sought  to 
be  abated  as  a  nuisance  must  be  sum- 
moned as  parties  to  the  proceeding, 
includes  tenants  as  well  as  the  land- 
lord. 

Fay  V.  City  of  Louisville,   6  Ky. 
Opin.  532. 

In  an  action  to  abate  a  nuisance, 
where  it  is  conceded  that  a  certain 
person  has  an  interest  in  the  property 
alleged  to  constitute  the  nuisance  and 
that  his  offer  to  prove  that  he  is  in  a 
position  to  assume  part  of  it,  he  was 
properly  made  a  party,  and  the  court 
ought  not  to  dismiss  the  case  as  to 
him,  notwithstanding  admissions  of 
his  hostile  landlord. 

Fay  V.   City  of  Louisville,  6  Ky. 
Opln.  532. 

(D)   ACTIONS  FOR  DAMAGES. 

§48.  Pleading. 

In  a  suit  for  damages  by  reason  of 
the  conduct  of  a  city  the  plaintiCT  must 
aver  special  damages,  and  before  there 
can  be  a  recovery  he  must  show  that 
he  has  suffered  damages;  but  where 
he  has  done  this  it  devolves  on  the 
city  to  show  that  the  thing  complained 
of  is  a  common  nuisance,  affecting  all 
the  citizens  alike  and  therefore  a  pub- 
lic nuisance  to  be  reached  by  indict- 
ment. 

City  of  Frankfort  v.  Watson,  11 
Ky.  Opin.  149. 


II.     PUBLIC   NUISANCES. 

(A)  NATURE  OF  INJURY  AND  LIA- 

BILITY THEREFOR. 

§59.  Nature   and    elements   of   public 
nuisance  in  general. 
The   obstruction   of  a   public   high- 
way is  a  public  nuisance. 

Doak   V.   Wakefield,   5   Ky.    Opin. 
651. 

One  who  erects  a  fence  across  a 
public  highway,  or  erects  a  pole  across 
such  public  highway,  is  guilty  of  a 
public  nuisance;  and  the  punishment 
for  such  offense  is  a  fine  of  one  dollar 
for  every  twenty-four  hours  the  ob- 
struction continues. 

Commonwealth  v.  Burlington  &  B. 
T.  R.  Co.,  11  Ky.  Opin.  526. 

(B)  RIGHTS     AND     REMEDIES     OF 

PRIVATE  PERSONS. 

§71.  Nature  and  grounds  of  liability 
to  individuals. 
A  public  nuisance  is  not  the  subject 
of  a  suit  by  a  private  individual  unless 
he  has  sustained  some  special  injury 
thereby. 

Doak   V.   Wakefield,   5   Ky.   Opin. 
651. 


(0)   ABATEMENT  AND  INJUNC- 
TION. 
§81.  Defenses. 

A  defendant  charged  by  the  com- 
monwealth with  unlawfully  maintain- 
ing a  nuisance  by  erecting  a  dam, 
upon  showing  that  the  right  was  given 
him  by  the  county  court,  and  that  he 
has  not  built  the  dam  even  as  high  as 
he  was  authorized  to  do,  can  not  be 
convicted  of  such  offense. 

Cumberland  River  Lumber  Co.  v. 
Commonwealth,  13  Ky.  Opin. 
337. 

§83.  Summary  remedies. 

A  city  council  has  no  power  to  de- 
clare the  existence  of  a  nuisance  with- 
out a  hearing  being  first  given  the 
owner  of  property  affected  by  its  ac- 
tion. 

Joyce  V.  Woods,  11  Ky.  Opin.  811. 

The  erection  of  a  fence  across  the 
public  highway  is  a  public  nuisance 
which  one  has  a  right  to  abate  for  the 
purpose  of  his  use,  without  notice  to 
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the  party  who  has  erected  the  fence, 
but  without  unnecessary  Injury  and 
without  any  breach  of  the  peace. 

Hurst  y.  Cassaday,  12  Ky.  Opin. 
630. 

(D)    CRIMINAL    PROSECUTIONS. 

§91.  indictment  or  Information. 

An  indictment  states  a  cause  of  ac- 
tion when  it  charges  that  the  defend- 
ant willfully  and  unlawfully  placed  a 
dead  and  decaying  colt  on  a  public 
highway,  and  kept  it  there  for  three 
weeks,  and  that  it  created  great  stench 
and  an  unhealthy  smell  to  the  people 
passing  and  having  the  right  to  pass 
over  said  road. 

Commonwealth  v.  Connor,  10  Ky. 
Opin.  913. 

It  is  an  offense  to  rent  a  house  for 
the  use  and  purpose  of  creating  a  nui- 
sance, but  to  make  the  indictment 
good  it  must  set  forth  facts  constitut- 
ing such  an  offense,  as  it  is  not  enough 
to  charge  that  the  accused  knowingly 
and  willfully  rented  the  house  for  the 
sale  of  vinous  and  spirituous  liquors, 
and  for  the  purpose  of  erecting  a  tip- 
pling house  where  such  liquors  were 
to  be  sold,  the  accused  having  no  li- 
cense therefor,  if  no  charge  is  made 
that  such  liquor  was  sold  to  be  drunk 
on  the  premises  or  adjacent  thereto, 
and  no  charge  is  made  that  the  per- 
son to  whom  the  house  was  rented  was 
a  merchant. 

Commonwealth  v.  Simrall,  11  Ky. 
Opin.  334. 

OATH. 

See  Arbitration  and  Award,  §  27. 
Informality   in   oath   administered   to 

arbitrators,     see     Arbitration     and 

Award,  §  28. 
Of  jurors,  see  Jury,  §  148. 
Of  public   officer,   see  Officers,   §   36. 
Verity  of  record  of  oath  of  office,  see 

Appeal,  §  987. 

OBJECTIONS. 

Necessary  to  review  on  appeal,  see 
Appeal,  §§  171,  181,  183,  202,  231; 
Criminal  Law,  S§  1044,  1047. 

Thne  of  making,  see  Appeal,  §  230. 

Time  of  objecting  to  instruction,  see 
Trial,  §§  273,  282. 


To  evidence,  see  Trial,  §  80. 

To  illegality  of  order  suspending  liq- 
uor license,  see  Criminal  Law, 
§  1029. 

To  instructions,  see  Appeal,  §  215; 
Trial,  VII,  F. 

To  instructions,  necessary  to  review 
on  appeal,  see  Appeal,  §  214. 

To  oral  instructions,  see  Appeal, 
§  214. 

To  parol  evidence,  see  Evidence,  §  386. 

To  parties,  see  Parties,  §  75. 

To  reading  of  depositions,  see  Depo- 
sitions, §  105. 

To  sufficiency  of  petition — ^When  may 
be  made,  see  Appeal,  §  838. 

To  taxation  of  costs  or  to  items  there- 
of, see  Costs,  §  206. 

Waiver  of  objections  to  pleading,  see 
Appeal,  §  194. 

Waiver  of  right  to  object  to  jurisdic- 
tion, see  Appeal,  §  20. 

When  can  not  be  made  for  first  time 
on  appeal,  see  Appeal,  §§  169,  227. 

OBSCENITY. 

§6.  Obscene  exhibitions. 

To  authorize  a  conviction  for  inde- 
cent exposure  of  the  person  the  act 
must  have  been  committed  in  a  pub- 
lic place;  and  if  it  is  indictable  for 
one  to  expose  his  person  to  two  per- 
sons in  a  private  place,  still  it  is  no 
offense  to  do  so-  at  the  request  or  with 
the  consent  of  such  persons. 

Commonwealth  v.  Hardin,  10  Ky. 
Opin.  925. 

OBSTRUCTIONS. 

Liability  for  in  turnpike,  see  Turn- 
pikes and  Toll  Roads,  §  46. 

Of  highway,  see  Highways,  §§  153, 
162.  164. 

Of  highways — Remedy,  see  Highways, 
§  155. 

Of  navigable  stream,  see  Navigable 
Waters,  §  19. 

Removal  of  from  passway,  see  Ease- 
ments, §  56. 

OCCUPANCY. 

Rights  acquired  by,  see  Public  Lands, 
S  31. 

OCCUPATION  TAX. 
See  Licenses,  §  6. 
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OFFICERS. 

I.  APPOINTMENT.  QUALIFICATION, 

AND  TENURE. 
(C)    ELIGIBILITY    AND    QUALIFI- 
CATION. 
§  35.  Qualification  In  general. 
§  36.  Oath. 
(F)   TERM    OF    OFFICE,    VACAN- 
CIES, AND  HOLDING  OVER. 
§  50.  Extent  of  term  in  general. 

II.  TITLE  TO  AND  POSSESSION  OF 

OFFICE. 
§  77.  Nature  of  right  to  office. 
§  86.  Usurpation  and  intrusion. 

§  89. Criminal  responsibility. 

in.  RIGHTS.  POWERS,  DUTIES,  AND 
LIABILITIES. 
§    90.  Rights  and  privileges. 

§    92. De  facto  officers. 

§    93.  Compensation  and  fees. 

§    94. Right  in  general. 

S    95. Occupancy    of   office   by 

de  facto  officer. 
§  110.  Duties      and      performance 

thereof  in  general. 
§  111.  Custody  and  care  of  public 

funds  and  other  property. 
§  114.  Liabilities   for  official  acts. 
IV.  LIABILITIES        ON        OFFICLAX. 
BONDS. 
§  127.  Rights     and     remedies     of 

sureties. 
§  128.  Discharge  of  sureties. 
§  129.  Accrual    or   release   of  lia- 
bility by  breach  or  fulfillment 
of  conditions. 
§  131.  Extent  of  liability. 
§134.  Actions. 
§  141. Pleading. 

See  Quo  Warranto. 

Attorney  an  officer  of  court,  see  At- 
torney and  Client,  §  14. 

Compensation  of  county  officers,  see 
Counties,  §  68. 

Compensation  of  municipal  officer,  see 
Municipal  Corporations,  §  161. 

Defalcation  of  state  auditor,  see 
States,  §  80. 

Election  of  corporate  officers,  see  Cor- 
porations, §  88. 

Liability  of  officers  of  corporation,  see 
Corporations,  S  625. 

Of  bank,  see  Banks  and  Banking, 
II,  D. 

Of  corporations,  see  Corporations,  VI. 

Of  municipal  corporations,  see  Mu- 
nicipal Corporations,  V. 

Salaries  of  town  marshal  not  subject 
to  attachment,  see  Attachment,  §  49. 


I.     APPOINTMENT,  QUALIFICA- 
TION,   AND    TENURE. 

(C)    ELIGIBILITY  AND  QUALIFICA- 
TION. 

§35.  Qualification  in  generaU 

A  marshal's  bond  will  be  sufficient 
if  the  word  "constable"  in  "and  in  all 
other  things  shall  faithfully  and  truly 
perform  the  said  office  of  constable, 
etc.,"  was  entirely  omitted. 

Forsee  v.  Trustees  of  Owenton,  3 
Ky.  Opin.  175. 

The  use  of  the  word  "constable"  in 
writing  a  marshal's  bond,  being  a  mere 
misdescription,  it  could  legally  nei- 
ther enlarge  nor  diminish  the  obligor's 
responsibility. 

Forsee  v.  Trustees  of  Owenton,  3 
Ky.  Opin.  175. 

The  taking  of  signatures  upon  blank 
forms  or  papers  purporting  to  be 
bonds,  does  not  constitute  an  official 
bond. 

Kinnison  v.  Brook's  Admr.,  4  Ky. 
Opin.  341. 

An  order  of  court  reciting  appear- 
ance of  an  officer,  who  took  the  oath, 
etc;,  and  "together  with  C.  and  others, 
his  sureties,  entered  into  and  acknowl- 
edged a  covenant  to  the  Common- 
wealth," is  sufficient  approval  of  the 
officer's  bond. 

Curd  V.  Curd,  4  Ky.  Opin.  24. 

§36.  Oath. 

One  elected  as  clerk  of  the  Court 
of  Appeals,  upon  presenting  the  cer- 
tificate of  the  board  of  examiners, 
showing  that  a  majority  of  the  votes 
cast  for  clerk  of  the  Court  of  Appeals 
were  cast  for  him,  and  offers  to  exe- 
cute his  official  bond  with  sufficient 
sureties,  and  to  take  the  oath  pre- 
scribed by  law,  there  is  no  legal  au- 
thority to  refuse  to  permit  him  to 
do  so. 

In  re  Jones,  10  Ky.  Opin.  3. 

(F)  TERIVI  OF  OFFICE,  VACANCIES 
AND  HOLDING  OVER. 

§  50.  Extent  of  term   in  general. 

In  those  cases  in  which  it  is  essen- 
tial to  the  public  interest  that  the  of- 
ficer shall  have  the  right  to  hold  office 
for  a  fixed  period,  the  Constitution  it- 
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self  in  creating  the  office  has  fixed 
the  period  for  which  it  is  to  be  held. 
Gibbons    v.    Young,    1    Ky.    Opin. 
318. 

The  incumbent  of  an  office  which  is 
created  for  the  benefit  of  the  public 
and  which  the  Legislature  may  abolish 
at  any  time  has  no  vested  or  absolute 
right  in  the  office  or  the  unexpired 
time. 

Gibbons   v.   Young,   1    Ky.    Opin. 
318. 


n.  TITLE  TO  AND  POSSESSION  OF 

OFFICE. 

§  77.  Nature  of  right  to  office. 

If  the  appointment  or  election  to  an 
office  could  be  regarded  as  creating  a 
contract  between  the  public  and  the 
officer,  the  constitutional  guaran- 
tee of  the  contract  from  legislative 
interference  would  be  the  guaranty  of 
his  right  under  the  contract. 

Gibbons    v.    Young,    1    Ky.    Opin. 
318. 

§86.  Usurpation  and  intrusion. 

§89. Criminal  responsibility. 

An  indictment  is  not  good  whlcn 
charges  that  the  accused  usurped  an 
office  by  exercising  the  duties  thereof 
without  executing  an  official  bond 
which  was  required  by  law  to  be  exe- 
cuted, the  indictment  not  charging 
that  the  accused  was  ineligible  or  not 
elected  to  the  office  or  that  he  ihad  not 
taken  the  oath  of  office. 

Commonwealth  v.  Herrin,  12  Ky. 
Opin.  158. 


IIL     RIGHTS,    POWERS,    DUTIES, 
AND  UABILITIES. 

§90.  Rights  and  privileges. 

§92. De  facto  officers. 

The  official  acts  of  a  de  facto  officer 
are  valid  so  far  as  they  affect  either 
public  or  private  interests. 

Moore   v.    Commonwealth,   8   Ky. 
Opin.  482. 

The  official  acts  of  an  officer  de  fac- 
to can  not  be  questioned  in  a  collat- 
eral proceeding. 

Moore   v.   Commonwealth,   8   Ky. 
Opin.  482. 


§93.  Compensation  and  fees. 

§94. Right  in  general. 

Under  the  state  constitution,  which 
provides  that  it  shall  be  the  duty  of 
the  general  assembly  to  regulate  by 
law  in  what  cases  and  what  deduc- 
tions from  the  salaries  of  public  offi- 
cials shall  be  made  for  neglect  of  duty 
in  their  official  capacity,  no  legislation 
can  be  had  by  which  the  salary  of  a 
public  officer  can  be  lessened  except 
for  neglect  of  duty;  and  an  act  which 
provides  for  such  deduction  of  salary, 
but  which  does  not  provide  a  way  of 
ascertaining  that  he  is  neglecting  his 
duty,  is  void. 

Auditor  V.  Boyd,  9  Ky.  Opin.  519. 

An  officer  is  not  entitled  to  compen- 
sation for  official  services  rendered  by 
him  unless  there  is  a  law  which  spe- 
cifically gives  him  a  fee  or  salary,  and 
no  promise  is  implied  on  the  part  of 
those  for  whom  he  renders  services 
to  pay  him  for  them. 

Bridgeford  &  Co.  v.  Newman,  10 
Ky.  Opin.  950. 

§95. Occupancy  of  office  by  de  fac- 
to officer. 
An  incumbent  has  the  vested  right 
in  the  compensation  already  earned 
which  may  be  regarded  as  property  of 
which  he  can  not  be  deprived. 

Gibbons    v.    Young,    1    Ky.    Opin. 
318. 

Where  the  compensation  of  officers, 
as  fixed  when  they  take  the  office,  shall 
be  assured  to  them,  the  Constitution 
has  prohibited  the  diminution  of  it 
during  that  period,  and  these  are  re- 
strictions on  the  legislative  power, 
and  there  are  no  such  restrictions 
with  regard  to  municipal  offices. 

Gibbons   v.    Young,    l'  Ky.    Opin. 
318. 

Compensation  is  allowed  a  public 
officer  in  order  that  the  public  may 
have  reasonable  assurance  that  the 
services  will  be  properly  performed, 
and  it  is  the  compensation  alone  that 
gives  to  the  office  pecuniary  value. 
Gibbons  v.  Young,  1  Ky.  Opin. 
318. 

§110.  Duties  and  performance  thereof 
in  general. 
When  an  officer  has  it  in  his  power 
to  make  matters  pertaining  to  his  du- 
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ties  plain,  and  fails  from  negligence, 
ignorance  or  design  to  do  so,  every 
fact  left  fairly  in  doubt  should  be  con- 
strued against  him,  and  in  favor  of 
those  for  whom  he  transacts  business, 
and  to  whom  he  owes  the  duty  to  do 
it  correctly. 

Best  V.  Jefferson,  8  Ky.  Opin.  829. 

When  it  is  the  duty  of  a  public  of- 
ficer to  make  a  return  showing  what 
he  did  in  the  performance  of  a  duty, 
his  return  is  prima  facie  evidence  of 
its  own  truth,  but  his  return  is  not 
evidence  of  any  other  fact,  and  does 
not  prove  that  he  had  authority  to  act. 
Carlisle  v.  Carlisle,  9  Ky.  Opin. 
174. 

§  111.  Custody  and  care  of  public  funds 
and  other  property. 
A  public  ofQcer  can  not  contract 
with  his  deputy  and  his  own  bonds- 
men to  permit  the  deputy  to  have  and 
collect  all  the  revenues  of  his  office, 
but  where  he  is  a  defaulter  and  his 
sureties  are  liable  thereunder  and  are 
induced  to  go  on  his  bond  for  the  next 
term,  upon  his  agreeing  that  the  dep- 
uty shall  handle  the  revenues  of  the 
office  and  pay  up  the  defalcation,  the 
bondsmen  have  a  right  to  have  the 
money  collected  applied  to  their 
claims. 

Oldham's  Trustee  v.  Hume,  11  Ky. 
OpiQ.  779. 

§114.  Liabilities  for  official  acts. 

The  official  acts  of  an  officer  can 
only  be  contradicted  or  avoided  in  a 
proceeding  to  which  he  is  made  a 
party,  and  in  which  fraud  or  mistake 
is  directly  charged. 

Miller  v.  Allen,  4  Ky.  Opin.  268. 

The  rendition  of  a  judicial  opinion, 
where  an  officer  is  not  influenced  by 
improper  motives,  will  not  subject  the 
officer  to  an  action,  but  he  may  be  held 
liable  where  he  acts  corruptly  and 
maliciously. 

Wilson  V.   Cribbage,  9  Ky.   Opin. 
856. 

IV.     LIABILITIES  ON  OFFICIAL 
BONDS. 

§  127.  Rights  and  remedies  of  sureties. 

Sureties   to   a   corporation    for   the 

good  conduct  and  fidelity  of  an  officer 


through  whose  hands  its  moneys  are  to 
pass,  are  to  be  treated  with  entire 
good  faith,  and,  where  such  corpora- 
tion, knowing  that  its  bonded  officer 
is  failing  to  account'  for  its  money, 
in  answer  to  inquiries  of  the  bonds- 
men represent  that  the  money  is  be- 
ing accounted  for,  it  can  not  recover 
on  such  bond  for  defalcations  occur- 
ring after  such  representations  were 
made. 

Hewett  V.  Louisville  &  N.  R.  Co., 
8  Ky.  Opin.  422. 

§  128.  Discharge  of  sureties. 

Where,  in  a  suit  on  an  officer's  bond, 
one  surety  has  been  released  pursu- 
ant to  the  provisions  of  a  statute,  such 
a  release  will  not  have  the  effect  to 
release  other  sureties. 

Scott  V.  Commonwealth,  9  Ky. 
Opin.   207. 

§129.  Accrual    or    release   of   liability 
by  breach  or  fulfillment  of  con- 
ditions. 
Where  in  a  suit  against  the  sureties 
on   an   officer's  bond   it  is   sought  to 
hold  them  liable  with  their  principal, 
the  acts  of  the  principal  constituting 
the  breach  of  his  bond  must  be  shown, 
and   not   what   the   principal   said   in 
reference   thereto   long   after   the   al- 
leged breach,  such  statements  of  the 
principal   are   not   admissible   as   evi- 
dence against  the  sureties. 

Samuels  v.  Commonwealth,  9  Ky. 
Opin.  177. 

§131.  Extent  of  liability. 

Where  the  law  provides  that  an  of- 
ficer shall  hold  over  until  his  succes- 
sor is  qualified,  his  bond  covers  his 
acts,  while  he  is  holding  over,  but 
where  he  is  not  authorized  by  the  law 
to  hold  over,  and  gives  bond  for  one 
year,  the  sureties  on  such  bond  are 
not  liable  for  defalcation  after  the  ex- 
piration of  such  year. 

Duke  V.  Sinking  Fund  Commis- 
sioner of  Mason  County,  9  Ky. 
Opin.  855. 

§  134.  Actions. 

A  petition,  which  does  not  set  out, 
or  give  the  substance  of  the  covenants 
of  an  official  bond  is  insufficient  to 
constitute  a  cause  of  action  on  the 
bond. 

Upton  V.  Redman,  4  Ky.  Opin.  319. 
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§  141. Pleading. 

Where  it  is  sought  to  recover  from 
an  officer  money  collected  by  him  as 
such,  for  a  breach  of  his  duty  in  not 
making  collections,  the  plaintifC  must 
aver  facts,  and  not  his  conclusions 
from  facts. 

Douglas  V.  City  of  Owensboro,  9 
Ky.  Opin.  178. 

In  a  suit  against  an  officer  for  fall- 
ing to  pay  over  fines  collected,  the 
petition  must  set  out  in  detail  the 
fines  that  had  been  collected;  and  if 
it  is  sought  to  hold  him  liable  for 
failure  of  duty  in  collecting  fines,  the 
petition  must  aver  facts  showing  a 
breach  of  duty  in  failing  to  collect. 
Douglas  V.  City  of  Owensboro,  9 
Ky.  Opin.  178. 

OIL. 

Construction  of  oil  lease,  see  Mines 
and  Minerals,  §§  72,  77. 

OPEN  AND  CLOSE. 

Right  to,  see  Trial,  §  25. 

OPINION  EVIDENCE. 

See   Criminal   Law,   X,    I;    Evidence, 

XII;  Libel  and  Slander,  §  103. 
As  to  negligence,  see  Evidence,  §  515. 

OPINIONS. 

See  Decisions. 

Power  of  court  to  alter  or  set  aside 
order  or  judgment  after  adjourn- 
ment of  court,  see  Courts,  §  116. 

Liability  for  judicial  opinion,  see  Of- 
ficers, §  114. 

OPTIONS. 

Time  for  acceptance,  see  Vendor  and 
Purchaser,  §  57. 

ORDERS. 

See  Bills  and  Notes. 

Appealable  orders,  see  Appeal,  §  73. 

Discharging     attachment — Not     final, 

see  Attachment,  §  275. 
Finality  of  order  directing  case  to  be 

ffied  away,  see  Appeal,  §  79. 


Final  order,  see  Appeal,  §  67. 

Making  rule  absolute  not  appealable, 
see  Appeal,  §  67. 

Of  county  court  as  to  collection  of 
money  loaned  out  and  payment  on 
courthouse  bond,  see  Counties,  §  106. 

Overruling  exceptions  to  commission- 
ers' reports,  see  Appeal,  §  67. 

Power  of  Court  of  Appeals  to  modify, 
see  Appeal,  §§  1146,  1152. 

Reviewing  action  not  final  and  appeal- 
able, see  Appeal,  §  82. 

To  pay  money  into  court,  see  Appeal, 
§  67. 

When  appeal  does  not  lie  from,  see 
Appeal,  §§  82,  102,  110. 


ORDINANCE. 

Presumption  as  to  passage  of,  see 
Municipal  Corporations,  S  122. 

Presumption  that  emergency  existed 
for  the  suspension  of  rule  and  adop- 
tion of  improvement  ordinance  on 
first  reading,  see  Appeal,  §  907. 

Publication  of,  see  Municipal  Corpora- 
tions, §  110. 

Publication  of  street  Improvement  or- 
dinance on  Sunday,  see  Municipal 
Corporations,  §  302. 


ORPHANS. 

Jurisdiction  over,   see  Courts,   §   182. 


OWNERSHIP. 

See  Larceny,  §§  7,  28;  Trespass,  §  78. 
Declarations   relating   to    question   of 

ownership,  see  Evidence,  §  273. 
Evidence  of,  see  Larceny,  §  60. 
Of  attached  property,  see  Attachment, 

235. 
Of  balled  property,  see  Bailment,  §  6. 
Of  property  stolen,  see  Larceny,  §  32. 
Possession  as  evidence  of,  see  Bills 

and  Notes,  §  524. 
Presumption    of,    see    Husband    and 

Wife,  §  25. 
Prima  facie  evidence  of,  see  Bills  and 

Notes,  §  515. 


PARENT  AND  CHILD. 

§    2.  Custody  and  control  of  child. 
§    3.  Support    and     education     of 
child. 
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§  9.  Conveyances,  contracts,  and 
other  transactions  between 
parent  and  child. 

S  14.  Step-children. 

See  Apprentices;  Fraudulent  Convey- 
ances, S  107. 

Deed  from  father  to  son  in  considera- 
tion of  love  and  affection,  see  Fraud- 
ulent Conveyances,  §§  96,  107. 

Descent  on  death  of  child,  see  Descent 
and  Distribution,  §  30. 

Voluntary  conveyance  of  father  to  son, 
see  Fraudulent  Conveyances,  S  64. 

§2.  Custody  and  control   of  child. 

A  father  has  only  a  naked  legal 
right  to  the  custody  of  his  child,  and 
a  court  of  equity  is  not  bound  to  en- 
force such  right  when  to  do  so  is  not 
for  the  best  Interest  of  the  child  and 
against  an  equity  growing  out  of  con- 
tract or  springing  from  acquiescence 
and  strengthened  by  ties  of  affection 
which  the  conduct  of  the  father  has 
permitted  to  grow  between  the  child 
and  its  grandparents. 

Burke  v.   Crutcher,  11  Ky.  Opin. 
695. 

Where  after  the  death  of  his  wife, 
leaving  a  daughter  two  weeks  old,  the 
father  gives  her  to  his  late  wife's 
mother  to  raise  and  care  for,  and  after 
the  child  has  become  five  years  of 
age  and  greatly  attached  to  its  grand- 
parents, who  are  attached  to  it  and 
amply  able  and  competent  financially 
and  otherwise  to  give  it  all  advan- 
tages, a  court  of  equity  does  not  abuse 
its  discretion  by  refusing  the  applica- 
tion of  the  child's  father  for  its  cus- 
tody after  his  remarriage,  especially 
when  the  father  does  not  allege  his 
love  for  the  child  but  contends  that  his 
first  wife's  people  have  said  unkind 
things  of  his  second  wife. 

Burke  v.  Crutcher,  11  Ky.  Opin. 
695. 

§3.  Support  and  education  of  child. 
The  mother  has  a  right,  as  against 
his  creditors,  to  retain  so  much  of  her 
infant  child's  estate  for  her  full  and 
reasonable  Indemnity  for  his  board, 
clothing  and  tuition  during  his  mi- 
nority. 

Barton  v.  Ingels,  3  Ky.  Opin.  392. 

Where  a  mother,  in  her  lifetime, 
contracted    with    a    third    party    for 


board  and  tuition  of  her  children, 
that  contract  can  only  be  enforced 
against  the  parent  and  not  against 
the  separate  estate  of  the  infants. 
McCauley  v.  Wood,  4  Ky.  Opin. 
555. 

A  stepfather  Is  under  no  legal  obli- 
gation to  maintain  his  stepchild,  and 
if  he  does  so  out  of  his  own  means 
he  may  be  reimbursed  out  of  the  step- 
child's Income,  but  not  out  of  the 
principal  of  said  estate. 

Dishman  v.  Mills'  Guardian,  9  Ky. 
Opin.  52. 

It  is  the  legal  duty  of  a  widow 
to  provide  for  and  maintain  her  in- 
fant child,  and  having  done  so  she 
can  not  be  allowed  to  take  the  estate 
of  such  child  to  repay  her  for  such 
support. 

Dishman  v.  Mills'  Guardian,  9  Ky. 
Opin.  52. 

To  support  a  contract  between  a 
mother  and  her  son  who  live  together, 
it  is  sufficient  if  the  one  expects  to 
pay  and  the  other  to  charge  for  board, 
and  it  is  not  necessary,  to  authorize 
a  recovery,  that  the  price  of  the  board 
should  be  agreed  upon. 

Morenan's  Admr.  v.  Morenan,  10 
Ky.  Opin.  39. 

There  Is  no  law  requiring  a  parent 
to  maintain  and  provide  for  his  child 
which  is  over  twenty-one  years  of 
age,  and  the  statute  authorizing  the 
board  of  commissioners,  who  are 
maintaining  a  person  as  a  pauper,  to 
sue  the  parent  only  applies  where 
such  child  is  less  than  twentyK>ne 
years  old. 

Commonwealth  v.  Wills'  E}xr.,  13 
Ky.  Opin.  963. 

§ 9.  Conveyances,    contracts,    and 

other  transactions  between  par^ 

ent  and  child. 

A  deed  given  a  son,  providing  as  a 

consideration,  for  the  support  of  the 

parent,  will  be  vacated  subsequently, 

on  proof  shown  that   the   conditions 

Imposed  were  not  complied  with,  and 

a     subsequent     conveyance     by     the 

father  will  be  upheld. 

Shropshire  v.  Brock,  3  Ky.  Opin. 
127. 
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An  unfair  contract  by  a  feeble  old 
man  over  eighty  years  old,  with  his 
son,  executed  at  the  son's  house  in 
the  absence  of  other  members  of  the 
father's  family,  by  which  the  father 
gives  all  his  estate  to  the  son  in  con- 
sideration of  his  being  maintained  by 
the  son,  and  staling  that  the  father 
had  been  maintained  by  the  son  for 
many  years,  which  was  false,  can  not 
be  enforced. 

Brewer    v.   Stivers,    9    Ky.    Opin. 
579. 

§14.  Step-children. 

A  step-father  can  not  charge  the 
estate  of  his  step-child  with  the  cost 
of  support  of  the  step-child,  where  he 
voluntarily  assumed  the  burden  un- 
less the  pecuniary  condition  of  the 
step-father  and  of  the  step-child  re- 
quired it. 

Brown  v.  Mays,  6  Ky.  Opin.  259. 

A  step-father  who  lived  in  property 
with  his  step-child  and  its  mother, 
can  not  recover  for  improvements 
made  and  taxes  paid  on  the  property 
by  him,  where  the  use  of  the  prop- 
erty by  him  constitutes  a  sufQcient 
repayment  therefor,  and  the  step- 
father and  the  mother  were  entitled 
to  one-third  of  it  during  their  life, 
and  the  other  two-thirds  belong  to 
the   step-child. 

Schwenck  v.  Whipple,  7  Ky.  Opin. 
602. 


PAROL  CONTRACTS. 

Affecting  bills  or  notes,  see  E^vidence, 

9  402. 
Bffect  of  written  contract,   see   Con- 
tracts, §  238. 
Establishing      boundary      line,      see 

Boundaries,  §§   8,  49. 
For    purchase    of    land,    see    Frauds, 

Statute  of,  9  71. 
For  sale  of  land,  see  Frauds,  Statute 

of,    §    71;    Vendor   and    Purchaser, 

§18. 
When  not  enforceable,  see  Evidence, 

5  397. 

PAROL  EVIDENCE. 

See  Evidence,  XI. 

Consideration  of  deed,  see  Deeds,  5  14. 


Contradicting    or    explaining    receipt 

see  Evidence,  §  397. 
Contradicting    written    contract,    see 

Contracts,  5   247. 
Impeaching  written  contract,  see  ETvi 

dence,  §  397. 
Of  agreement  to  extend  time  of  pay 

ment,  see  Bills  and  Notes,  §  500. 
Of  consideration,  see  Deeds,  §  202. 
Of  intention  of  testator,  see  Evidence 

S461. 
Of  Judicial  proceedings,  see  Evidence 

§386. 
Of. lost  instrument,   see  Lost  Instru 

ments,  §  8. 
To  clear  ambiguity  in  will,  see  Wills 

§487. 
To  establish  trust,  see  Trusts,  §  88. 
Varying  terms  of  written  agreement 

see  EMdence,  §  397. 
When  objection  to  comes  too  late,  see 

Evidence,  §  386. 

PAROL  GIFT. 
Of  real  estate,  see  Gifts,  §  25. 


PARTIES. 

I.  PLAINTIFFS. 

(A)  PERSONS      WHO      MAY      OR 

MUST  SUE. 

§  1.  Capacity  and  interest  in  gen- 
eral. 

§  3.  Nature  and  extent  of  interest. 

§  6.  Real  party  in  interest. 

(B)  JOINDER. 

§  17.  Persons  who  must  join. 
§  18. In  general. 

II.  DEFENDANTS. 

(A)  PERSONS      WHO      MAY      OR 

MUST    BE    SUED. 

§  21.  Capacity  and  interest  in  gen- 
eral. 

§  23.  Suing  one  or  more  in  behalf 
of  all  interested. 

(B)  JOINDER. 

§  24.  Persons  who  may  be  Joined. 

§  25. In  general. 

§  26. Actions   on   contract. 

§  28.  Persons  who  must  be  Joined. 
§  29. In  general. 

III.  NEW    PARTIES    AND     CHANGE 

OF    PARTIES. 
§  37.  Intervention. 

§  38. In   general. 

§  40. Persons  entitled  to  Inter- 
vene. 
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9  42. ^Time   for  interventloiL 

8  49.  Bringing  in  new  parties. 
S  64.  Change  of  positions  as  plain- 
tiff or  defendant 

V.  DEFECTS,  OBJECTIONS  AND 
AMENDMENT. 

S  75.  Defects  and  grounds  of  ob- 
jection as  to  parties  in  gen- 
eral. 

S  81.  Nonjoinder  of  party  defend- 
ant. 

S  85.  Misjoinder  of  parties  plain- 
tiff. 

8  88. Necessity,  mode  and  time 

of  objection. 

8  96.  Waiver  of  defects  and  ob- 
jections. 

See  Attachment,  8  304;  Bankruptcy, 
8  460;  Creditors'  Suit,  8  24;  De- 
scent and  Distribution,  8  144;  Ex- 
ecutors and  Administrators,  88  335, 
438;  Forcible  Entry  and  Detainer, 
818;  Fraudulent  Conveyances, 
8  254;  Guardian  and  Ward,  8  126; 
Husband  and  Wife,  8  221;  Infants, 
8  74;  Judgment,  8  236;  Landlord 
and  Tenant,  8  262;  Mortgages. 
8  426;  Municipal  Corporations, 
8  814;  Nuisance,  8  30;  Partnership, 
88198,  200;  Quo  Warranto,  8  30; 
Trusts,  8  257. 

Action  for  corporate  liability,  see  Cor- 
porations, 8  506. 

Action  for  injury  to  husband's  prop- 
erty, see  Husband  and  Wife,  8  221. 

Action  to  enforce  Judgment,  see  Judg- 
ment, 6  911. 

Defendants,  see  Bills  and  Notes, 
8  458. 

Foreclosure  of  mortgage,  see  Mort- 
gages, 88  427,  428,  430. 

Heirs  necessary  parties  to  proceed- 
ing to  sell  real  estate  to  pay  debts, 
see  EiXecutors  and  Administrators, 
8  356. 

In  proceeding  to  sell  ward's  lands,  see 

Guardian  and  Ward,  8  83. 
Intervening  claimant,  see  Attachment, 

8  306. 
Necessary  parties,  see  Creditors'  Suit, 

8  24. 
Parties  plaintiff,  see  Action,  8  13. 
Plaintiff  in  action  on  subscription,  see 

Subscriptions,  8  21. 
Plaintiffs,  see  Bills  and  Notes,  8  455. 
Remedy  for  defect  of  parties  plaintiff, 

see  Attachment,  8  306. 


Suit  by  trustees  of  town,  see  Mulnci- 
pal  Corporations,  8  1027. 

Suit  to  enforce  mechanics'  liens,  see 
Mechanics'  Liens,  $261. 

Suit  by  guardian,  see  Guardian  and 
Ward,  8  126. 

To  action  by  senior  lien  holder,  see 
Liens,  8  22. 

To  action  for  dower,  see  Dower,  8  76. 

To  appeal,  see  Appeal,  VI. 

To  creditors'  suit,  see  Creditors'  Suit, 
8  24. 

To  offense,  see  Criminal  Law,  m. 

To  petition  by  administrator  to  sell 
real  estate,  see  Ehcecutors  and  Ad- 
ministrators, 8  438. 

To  suit  by  defrauded  creditors,  see 
Fraudulent  Conveyances,  8  254. 

To  suit  to  foreclosure  of  chattel  mort- 
gage, see  Chattel  Mortgages,  8  275. 

To  tax  bill  for  taxes  due  from  estate, 
see  Taxation,  8  641. 


L     PLAINTIFFS. 

(A)    PERSONS  WHO  MAY  OR 
MUST  SUE. 

§  1.  Capacity  and  interest  in  general. 
It  is  too  late  to  question  the  capac- 
ity of  the  plaintiff  to  sue  after  plead- 
ing to  the  merits. 

Hartford's  Admr.  v.  Lewis,  2  Ky. 
Opin.  70. 

§3.  Nature  and  extent  of  interest. 

Persons  unable  to  show  any  legal 
interest  in  actions  to  which  they  seek 
to  have  themselves  made  parties 
should  not  be  permitted  to  become 
parties. 

Fisher   &   Co.   v.   Shipley   Hoover 
&  Co.,  9  Ky.  Opin.  425. 

§6.  Real  party  in  interest. 

The  requirement  of  8  30,  Civ.  Code, 
providing  that  every  action  must  be 
prosecuted  in  the  name  of  the  real 
party  in  interest,  is  not  a  mere  form, 
but  is  mandatory,  and  where  a  cap- 
tion of  a  petition  recites  that  the  ac- 
tion is  for  the  use  of  S.  &  Company 
it  does  not  make  S.  &  Company  a 
party  to  the  action. 

Sayres  v.  Whitehead,  Egleston  & 
Co.,  3  Ky.  Opin.  387. 

When  the  executor  is  the  legatee 
he  is  the  real  party  in  interest  in  an 
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action   on   a  note   given  to   the  tes- 
tator. 

Campbell  v.  White's  Admr.,  1  Ky. 
Opin.  407. 

By  §  30,  Civil  Code,  every  action 
must  be  prosecuted  in  the  name  of 
the  real  party  in  Interest 

Campbell  v.  White's  Admr.,  1  Ky. 
Opin.  407. 

The  real  party  plaintiff  in  Interest 
must  appear  as  a  party  plaintiff,  and 
where  the  county  court  is  the  real 
party  and  the  action  Is  brought  by 
the  commonwealth,  a  special  demurrer 
based  on  the  fact  that  the  county 
court  is  not  made  a  party  plaintiff 
should  be  sustained. 

Williams  v.  Owen  County  Court, 
9  Ky.  Opin.  378. 

A  third  person  may  maintain  an  ac- 
tion in  his  ow^n  name  upon  a  contract 
supported  by  a  consideration,  made 
in  his  favor  though  not  made  with 
him. 

Davis,  Moody  &  Co.  v.  Wiley,  11 
Ky.  Opin.  580. 


<B)    JOINDER. 

§  17.  Persons  who  must  Join. 

§18. In  general. 

Where  the  defendant  interposes  the 
plea  of  fraud,  misrepresentation  and 
failure  of  title,  in  a  suit  by  an  as- 
signee of  a  purchase-money  note  to 
enforce  its  collection,  the  grantor  or 
his  representative  Is  a  necessary 
party,  and  the  issue  devolves  on  the 
defendant  the  burden  of  proving  it. 
Northcutt  V.  Sterman,  1  Ky.  Opin. 
248. 


II.     DEaFENDANTS. 

(A)  PERSONS  WHO  MAY  OR  MUST 

BE  SUED. 

§21.  Capacity  and  interest  In  general. 
All  persons  who  by  apportionment 
are  to  pay  any  part  of  the  cost  of 
improvements,  for  which  liens  are 
given,  shall  be  made  parties  to  pro- 
ceedings, for  the  enforcement  of  such 
liens,  unless  they  have  paid  their  part 
of  the  cost  agreeable  to  the  apportion- 


ment, which  fact  shall  be  alleged  in 
the  petition. 

Heheman  v.   Snead,  5   Ky.  Opin. 
439. 

The  appellant's  co-contractor  was  a 
necessary  party  to  his  counterclaim, 
and  without  an  allegation  that  he 
would  not  consent  to  the  co-plaintiff, 
§  36  of  the  Code  did  not  allow  him  to 
be  made  a  codefendant. 

Geohagen  v.  Thomas,  3  Ky.  Opin. 
583. 

In  a  contest  over  land  for  which 
notes  were  given,  the  holder  of  the 
notes  is  a  necessary  party,  his  in- 
terest being  Involved. 

Barbee  v.  January's  Admr.,  3  Ky. 
Opin.  433. 

In  a  proceeding  to  quash  a  sale  of 
land  made  under  two  or  more  execu- 
tions, all  those  whose  rights  would 
necessarily  be  affected  by  the  quash- 
ing of  the  sale  are  necessary  parties. 
Harris  v.  Vanarsdall,  3  Ky.  Opin. 
378. 

The  husband  must  be  a  party  to  a 
suit  before  a  judgment  can  be  rend- 
ered against  the  wife. 

Eklwards  v.  Craddock,  5  Ky.  Opin. 
49. 

§23.  Suing  one  or  more  in  behalf  of 

all  interested. 
Where  it  is  Impractical  to  bring 
numerous  stockholders  before  the 
court,  within  a  reasonable  time,  and 
the  question  at  issue  is  one  of  com- 
mon interest,  a  part  of  the  stockhold- 
ers should  on  application  be  permit- 
ted to  defend  for  the  benefit  of  all 
the    stockholders. 

Loretto     Benevolence     Assn.     v. 

Pope,  7  Ky.  Opin.  681. 


(B)   JOINDER. 

§24.  Persons  who  may  be  Joined. 

§25. In  general. 

In  a  suit  to  enforce  a  specific  con- 
veyance for  a  division  of  property 
ordered  by  a  Judgment  of  court,  it  Is 
proper  to  Join  as  parties  defendant 
all  persons  in  possession  of  the  land, 
by  pretended  purchase  or  otherwise. 
Work  V.  Dorsey,  2  Ky.  Opin.  520. 
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Civil  Code  (1876),  §  24,  provides 
that  "parties  who  are  united  in  in- 
terest must  be  Joined  as  plaintiffs  or 
defendants,"  and  §  25  provides  that 
"if  the  question  involve  a  common  or 
general  interest  of  many  persons  and 
because  they  are  so  numerous,  one 
or  more  of  them  may  sue  or  defend 
for  the  benefit  of  all." 

McCarty  v.  Taturn,  11  Ky.  Opln. 
633. 

§26. Actions  on  contract. 

In  a  suit  on  a  traverse  bond,  it  was 
held  that  it  was  not  necessary  that  all 
the  obligors  be  made  parties. 

Whitaker   v.   Gault,    6   Ky.    Opin. 
561. 

§28.  Persons  who  must  be  joined. 

§29. In  general. 

In  a  suit  to  subject  trust  property 
converted  for  the  benefit  of  a  widow 
and  her  infant  children,  to  the  pay- 
ment of  creditors  who  furnished  goods 
in  replenishing  the  trust  property,  the 
infant  children  are  necessary  par- 
ties. 

Pearl  v.  Elliott,  6  Ky.  Opin.  300. 

Section  39,  Civil  Code,  relates  to 
the  joining  or  omitting  of  Joint  obli- 
gors in  an  action  on  an  administra- 
tor's bond,  and  does  not  relate  to  the 
Judgment  to  be  rendered  against 
those  before  the  court. 

Hughes  V.  Gray,  1  Ky.  Opin.  1. 

The  appellees,  as  the  heirs  of  S., 
under  whose  title  they  claim  the  land 
in  contest,  were  the  only  necessary 
parties  plaintiff,  as  their  mother,  hav- 
ing waived  her  right  of  dower  to  hold 
the  homestead  by  removing  there- 
from, had  lost  any  interest  therein 
which  could  have  made  her  a  neces- 
sary party. 

Smith   V.   Shacklett,   1   Ky.   Opin. 
482. 

The  legal  title  to  the  land  never 
having  been  in  decedent  and  the  equi- 
ty which  descended  to  his  heirs  hav- 
ing been  sold,  in  a  suit  to  settle  his 
estate,  his  widow  and  heirs  had  noth- 
ing to  lose  or  gain  on  the  result  of 
the  suit  to  enforce  the  purchase- 
money   lien   on   the   land,    and   were, 


therefore,      not     necessary      parties 

thereto. 

Farmers'  Bank  &  Bank  of  Ken- 
tucky V.  Younger  &  Mitchell, 
1  Ky.  Opin.  470. 

Where  a  widow  is  entitled  to  equi- 
table dower,  she  is  interested  in  tne 
sale  to  enforce  a  lien  on  land,  and 
is  a  necessary  party. 

Johns  V.  Forbes,  1  Ky.  Opin.  307. 

The  administrator  of  a  decedent  is 
a  necessary  party  in  an  action  on  con* 
tract  for  support,  as  the  right  of  ac- 
tion for  the  consideration,  if  unpaid, 
survived  to  him,  and  he  was  an  es- 
sential party  to  the  determination  of 
the  question. 

Allen  V.  Troutman,  1  Ky.  Opin.  66. 

In  a  suit  to  enforce  a  sale  bond  of 
personalty,  it  is  necessary  to  bring 
all  originally  interested  parties  before 
the  court,  that  their  interest  as  ap- 
pearing either  by  enforcement  or  can- 
cellation of  the  bond  may  be  pro- 
tected. 

Dyen  v.  Brownfleld,  2  Ky.  Opin. 
372. 

Where  A.  and  G.  purchased  a  farm 
at  decretal  sale,  and  executed  their 
bond  for  the  purchase  price  with  W. 
as  security;  but  before  the  sale  was 
confirmed,  they  sold  the  land  to  M. 
and  delivered  to  him  a  title  bond  re- 
citing that  A.,  G.  and  W.  were  the 
parties  of  the  first  part;  and  the  notes 
taken  for  the  purchase  price  were 
made  payable  to  A.,  G.  and  W.;  A. 
and  G.,  by  their  own  acts  In  giving 
the  bond  and  receiving  said  notes  fur- 
nished strong  evidence  that  W.  was 
interested,  and  his  interest  prima 
facie  appearing,  his  heirs  should  have 
been  made  parties  to  the  suit  to  fore- 
close. 

Montgomery  v.  Alcorn's  EJxr.,  2 
Ky.   Opin.  313. 

Where  J.  conveyed  the  legal  title 
to  a  house  and  lot  adjudged  to  be  sold 
to  W.  upon  which  N.  held  liens  for 
purchase  money,  which  W.  undertook 
to  pay  as  part  of  the  consideration 
of  the  purchase;  in  a  suit  to  foreclose 
the  lien,  the  personal  representatives 
or  heirs-at-law  of  J.  were  not  nec- 
essary parties. 

Willis  V.  Birdsell,  2  Ky.  Opin.  319. 
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In  an  action  to  subject  land  de- 
fised  to  the  testator's  son,  wife  and 
diildren  for  their  support,  to  the  pay- 
ment of  the  son's  debts,  the  wife  and 
children  should  also  be  made  defend- 
ants. 

Perry  v.  Hunter,  6  Ky.  Opin.  726. 

Where  it  is  sought  to  enforce  a  lien 
against  land  which  has  been  sold  and 
conveyed  by  the  purchaser,  the  holder 
of  the  title  must  be  made  a  party  de- 
fendant. 

Stevens   y.  Johnson,  9  Ky.  Opin. 
914. 

in.  NEW  PARTIES  AND  CHANGE 
OF  PARTIES. 

§37.  Intervention. 

§38. In  general. 

It  is  not  an  abuse  of  discretion  for 
the  trial  court  to  deny  an  application 
to  be  made  a  party  to  a  pending  suit 
which  had  been  pending  for  eight 
years,  and  of  the  existence  of  which 
the  applicant  had  knowledge  for  seven 
years. 

Graves  v.  Trimble's  Assignee,  10 
Ky.  Opin.  894. 

§40d Persons  entitled  to  intervene. 

One  who  alleges  that  he  is  a  part- 
ner of  a  defendant,  and  exhibits  the 
articles  of  partnership,  shows  sufQ- 
cient  interest  in  the  result  of  the  liti- 
gation, as  to  entitle  him  to  be  made 
a  party  to  the  action. 

Crenshaw  v.  Keen's  Admr.,  6  Ky. 
Opin.  343. 

A  petition  by  one  to  be  made  a 
party  to  an  action  was  held  to  show 
that  the  petitioner  was  directly  In- 
terested in  the  litigation,  and  entitled 
him  to  be  made  a  party. 

Baker    v.   Branham,   7   Ky.   Opin. 
317. 

There  is  no  rule  of  practice  that 
will  permit  a  party  whose  claim  is 
hostile  to  that  of  both  the  litigants 
in  a  suit,  and  who  is  neither  a  tenant 
in  common  with  either  nor  a  Joint 
owner,  to  come  in  as  a  plaintiff  with 
a  new  and  independent  cause  of  ac- 
tion with  reference  to  the  same  prop- 
erty and  require  both  parties  to  ap- 
pear and  answer  as  if  he  had  been 
the  original  plaintiff. 

Scott  V.  WUson,  13  Ky.  Opin.  51. 
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§42. ^Time  for  Intervention. 

Under  S  257,  Civil  Code  Practice, 
one  was  held  entitled  to  be  made  a 
party  to  an  action,  although  a  final 
judgment  has  been  rendered  between 
the  original  parties  to  the  action  at 
the  previous  term  of  court. 

Thomas  v.  Smith,  7  Ky.  Opin.  536. 

§49.  Bringing  In  new  parties. 

Where,  pending  a  suit,  the  plaintiff 
transferred  his  right  to  the  matter  in 
controversy,  the  transferee  should  be 
brought  in  as  a  party  before  final 
judgment. 

Cleveland  v.  Feams'  Exr.,  7  Ky. 
Opin.  2. 

§64.  Change  of  positions  as  plaintiff 
or  defendant. 
Where  it  does  not  appear  that  the 
names     of     certain     plaintiffs     were 
stricken  out  and  inserted  as  defend- 
ants  by   any   one   other   than   them- 
selves, it  must  be  presumed  that  the 
change  of  their  position  on  the  rec- 
ord was  made  with  their  consent. 
James  v.  James,  7  Ky.  Opin.  222. 


V.      DEFECTS,    OBJECTIONS,    AND 
AMENDMENT. 

§75.  Defects  and  grounds  of  objection 
as  to  parties  In  general. 
If  a  suit  is  objectionable  by  rea- 
son of  defects  of  parties  or  other  in- 
formalities, the  objection  should  be 
made  at  the  time,  and  not  in  a  collate 
oral  proceeding. 

Brewer  v.  Peter,  Exr.,  6  Ky.  Opin. 
60. 

If  there  is  a  misjoinder  of  parties 
in  the  petition,  the  objection  must  be 
made  in  the  circuit  court. 

Shackleford  v.  Austin,  5  Ky.  Opin. 
318. 

An  answer,  which  on  its  face  pur- 
ports to  be  a  joint  answer  of  co-de- 
fendants, yet  if  filed  as  the  answer  of 
one  only,  the  other  defendant  is  not 
a  party  to  the  action,  no  process  hav- 
ing been  served  on  him. 

Padgett  V.  Highland,  3  Ky.  Opin. 
537. 

§81.  Nonjoinder  of  party  defendant. 

A  misjoinder  of  plaintiffs  in  the 
lower  court  or  of  appellants   in  the 
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Court  of  Appeals  must  be  taken  ad- 
vantage of  by  motion  to  strike  out  the 
name  of  the  party  improperly  joined. 
SherclifC  v.  Cooper,  5  Ky.  Opin.  774. 

§85.  Misjoinder  of  parties  plaintiff. 
§88. Necessity,  mode,  and  time  of 

objection. 
Where  the  petition  shows  that  there 
is  a  defect  of  parties,  such  defect 
must  be  taken  advantage  of  by  de- 
murrer, and  if  the  party  fails  to  de- 
mur the  objection  is  waived. 

Williams  v.  McMahon  &  Matting- 

ly,  9  Ky.  Opin.  631. 

§  96.  Waiver  of  defects  and  objections. 
Where  a  petition  is  defective  for 
making  an  administrator  a  party  de- 
fendant instead  of  a  party  plaintiff, 
such  defect  is  waived  by  failing  to 
assert  such  right  and  by  filing  an  an- 
swer. 

House  V.  Wilson,  7  Ky.  Opin.  507. 

Where  an  action  to  arbitrate  is 
brought  by  heirs  instead  of  by  admin- 
istrator, and  defendant  pleads  to  the 
merits  and  afterwards  agrees  to  sub- 
mit the  cause  to  a  master  to  audit 
and  settle  the  accounts  between  the 
parties,  and  fails  to  demur  on  the 
ground  of  want  of  capacity  to  sue, 
he  waives  his  right  to  object  to  such 
capacity  thereafter.  See  Civil  Code, 
§§  120,  121,  122. 

Marshall  v.  Meyer,  8  Ky.  Opin.  17. 

The  failure  to  make  a  person  a 
party  when  it  appears  on  the  face  of 
the  petition  that  he  should  be  a  party, 
is  a  cause  for  demurrer,  but  when  no 
demurrer  is  filed  such  objection  Is 
waived. 

McGuire  v.  McGuire,  8  Ky.  Opin. 
253. 

Where  it  appears  from  the  evidence 
that  one  who  is  not  a  party,  is  a  part- 
ner of  the  plaintiff,  defendant  by  mo- 
tion and  rule  should  have  required  the 
plaintiff  to  make  such  person  a  party 
plaintiff  or  dismiss  his  suit,  but  hav- 
ing failed  to  do  so  he  waived  his  right. 
Gum  V.  Adams  &  Co.,  8  Ky.  Opin. 
403. 

PARTITION. 

I.  BY  ACT  OF  PARTIES. 

§  4.  Agreements  as  to  partition. 


§  8.  Conveyances. 
§  9.  Operation  and  effect. 
II.  ACTIONS  FOR  PARTITION. 

(A)  RIGHT  OF  ACTION   AND   DE- 

FEN8E8. 
§  14.  Right    to    and    grounds    for 

partition  in  general. 
§  15.  Title  to  support  action. 
§  22.  Effect   of  agreements  as  to 

partition   of   or   partition   by 

act  of  parties. 
§  31.  Cross-actions. 

(B)  PROCEEDINGS  AND    RELIEF. 
§  37.  Jurisdiction. 

§  39. Courts  of  equity. 

§  72.  New  trial  or  rehearing. 

§  76.  Determination  as  to  mode  of 
partition. 

§  77. Actual   partition   or   sale. 

§  80.  Relief  incidental  to  parti- 
tion. 

§  81. In  general. 

§  85. Allowances    and    charges 

for  improvements. 

§  94.  Report  or  return  on  actual 
partition. 

§  95.  Final  judgment  or  decree  for 
actual  partition,  and  enforce- 
ment thereof. 

§99.  Sale. 

§  100. In  general. 

§  107. Opening,    vacating,    and 

resale 

§109. ^fitle  rights  and  liabili- 
ties of  purchaser. 

§  112.  Final  judgment  on  sale  in 
partition,  and  enforcement 
thereof. 

§  113.  Review. 

§  115.  Operation  and  effect. 

By  will,  see  Wills,  §  105. 

Division  of  personal  property,  see  De- 
scent and  Distribution,  §  73. 

Improvements  taken  into  considera- 
tion in  partition,  see  Improvements, 
§4. 

Reversal  of  judgment  in  partition  suit, 
see  Appeal,  §  1170. 

Set-off  of  portions  to  infants,  see  In- 
fants, §  21. 


I.     BY  ACT  OF  PARTIES. 

§4.  Agreements  as  to  partition. 

An  agreement  in  partition  of  land 
will  be  upheld  where  the  parties 
were     competent    to     contract,     and 
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there    is    an    absence    of    fraud    and 
overreaching. 

Schooling  v.  Nation,  6  Ky.  Opin. 
496. 

A  sale,  ordered  at  the  instance  of 
the  litigants  upon  an  agreed  judg- 
ment, may  be  set  aside  at  their  re- 
quest and  the  lands  partitioned  ac- 
cording to  their  agreement. 

White  V.  Hickey,  4  Ky.  Opin.  57. 

When  it  is  agreed  by  two  parties 
that  land  is  to  be  divided  between 
them.  In  the  absence  of  proof  to  the 
contrary,  the  conclusion  must  be  that 
it  was  the  intention  to  divide  the  land 
into  two  equal  parts. 

McGuire  v.  McGuire,  10  Ky.  Opin. 
787. 

Wliere  two  persons  own  land  as  ten- 
ants in  common,  a  partition  by  agree- 
ment is  only  effective  when  the  agree- 
ment Is  sanctioned  by  both;  and  a 
partition  will  not  be  enforced  which 
is  unfair  and  where  it  is  not  shown 
that  both  of  the  parties  have  fully 
agreed  to  the  division. 

Wand  V.  NichoU,  11  Ky.  Opin.  879. 

§8.  Conveyances. 

Where,  by  agreement  of  the  heirs 
of  a  decedent,  a  certain  tract  of  the 
decedent's  land  was  set  apart  to  one 
of  the  heirs,  wbich  agreement  was 
recognized  as  binding  upon  the  par- 
ties, and  made  so  by  the  judgment  of 
the  court,  the  assignors  have  no  right 
to  deprive  such  heir  of  his  interest  in 
the  land,  so  as  to  affect  the  rights  of 
creditors,  by  making  an  absolute  deed 
thereof  to  his  children. 

Bronston  &  Francis  v.  White,  6 
Ky.  Ophi.  732. 

Where  by  way  of  partitioning  real 
estate  between  heirs  to  carry  out  the 
terms  of  their  ancestor's  will,  three 
of  five  heirs  convey  their  interests  to 
two  of  the  heirs,  retaining  a  lien  on 
the  whole  tract  thus  partitioned,  such 
a  lien  so  created  before  the  two  heirs 
became  indebted  to  a  creditor  exists 
on  the  whole  of  the  land  partitioned, 
and  is  superior  to  the  lien  of  a  judg- 
ment and  execution  thereafter  ob- 
tained against  the  land  in  the  hands 
of  said  two  purchasing  heirs. 

Shuck  v.  Shuck,  13  Ky.  Opin.  774. 


Deeds  executed  between  parties  par- 
titioning land,  in  which  each  owns 
an  undivided  interest,  will  not  be  set 
aside  in  the  absence  of  fraud  or  mis- 
take clearly  shown,  and  not  even  then 
unless  action  be  brought  before  pre- 
cluded by  the  statute  of  limitations. 
Oldham  v.  Armstrong,  13  Ky. 
Opin.  993. 

§  9.  Operation  and  effect. 

A  commissioner's  deed  in  a  partition 
proceeding,  where  he  is  ordered  to 
make  a  deed  conveying  a  portion  of 
the  land  to  a  party  to  the  suit  which 
has  been  set  off  to  him,  will  convey 
all  the  interests  of  all  the  parties  to 
the  suit  to  such  party,  notwithstand- 
ing it  is  so  drawn  as  to  assume  to 
convey  the  interest  of  certain  of  said 
parties. 

Gorham   v.    Powell,    9    Ky.    Opin. 
397. 

After  an  acquiescence  of  twenty- 
eight  years  in  a  partition  of  land,  and 
each  party  taking  and  controlling  the 
portion  assigned  him,  and  after  inno- 
cent parties  have  become  involved  in 
the  title,  it  will  be  presumed  that  the 
parties  made  deeds  to  each  other. 
Moxey  v.  Day,  1  Ky.  Opin.  74. 

A  division  of  lands,  descending  to 
devisees,  having  been  made  by  actual 
survey,  the  parties  entering  upon  their 
respective  parts,  separated  by  a  dis- 
tinctly marked  line,  and  thus  held 
continually,  such  possession  operated 
to  sever  the  joint  title,  and  to  clothe 
each  one  with  the  title  in  severalty, 
freed  from  all  incumbrances  on  ac- 
count of  any  supposed  title  in  a  co- 
devisee. 

Sturgeon    v.    Conn,   2    Ky.    Opin. 
647. 

Where  persons  own  undivided  inter- 
ests in  real  estate  adjoining  a  tract 
necessary  to  form  separate  farms,  and 
each  have  some  timber,  and  all  of 
such  parties  agree  upon  lines  divid- 
ing their  interests,  and,  in  a  friendly 
suit  to  partition,  the  court  renders 
judgment  in  accordance  with  their 
agreement,  and  each  of  the  parties 
takes  possession  of  the  tract  given 
him,  and  acquiesce  therein  for  many 
years,  the  Court  of  Appeals  will  not 
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disturb  such  lines  on  the  claim  that 

they  are  not  correct. 

Loretta  Literary  &  Benevolent  In- 
stitution V.  Able,  13  Ky.  Opin. 
462. 


II.  ACTIONS    FOR    PARTITION. 

(A)   RIGHT    OF    ACTION    AND    DE- 
FENSES. 

§  14.  Right  to  and  grounds  for  parti- 
tion in  general. 
Either  one  of  Joint  tenants,  having 
a  right  to  a  sale  or  partition  and  di- 
vision of  property,  a  partition  ordered 
by  the  court  upon  petition  and  proof, 
is  proper,  the  appellant  having  pro- 
tested against  a  sale. 

Carter  v.  Nelson,  4  Ky.  Opin.  320. 

Where  a  will  postpones  a  partition 
of  land  devised  until  the  death  of  one 
of  the  devisees,  the  others  are  not  en- 
titled to  have  a  division  until  that 
event  happens,  but  are  entitled  to  en- 
joy the  estate  as  Joint  tenants. 

Crouch  V.  HufCstutter,  1  Ky.  Opin. 
453. 

§  15.  Title  to  support  action. 

Where  it  is  not  shown  in  a  petition 
by  a  father,  as  next  friend,  for  a  di- 
vision of  infants'  lands,  that  he  was  a 
Joint  tenant,  nor  co-parcener  with  his 
children,  nor  that  he  holds  the  estate 
in  trust  for  them,  and  their  estate  is 
different  in  duration,  the  court  would 
have  no  Jurisdiction,  and  the  petition 
should  be  dismissed. 

McHatton  v.  Ford,  4  Ky.  Opin.  112. 

§22.  Effect  of  agreements  as  to  parti- 
tion or  of  partition  by  acts  of 
parties. 
Where  C.  and  I.,  purchasers  of  land, 
agree  that  I.  shall  have  the  eastern 
half  of  the  land,  such  portion  "to  con- 
tain two  hundred  twenty-five  acres  if 
the  same  should  be  contained  in  the 
following  boundary  (setting  forth  the 
boundary),"  and  they  agreed  to  con- 
vey to  each  other  their  respective 
halves  or  portions  after  the  same  shall 
have  been  surveyed,  if  it  afterwards 
appears  that  the  portion  set  off  to  I. 
does  not  contain  half  of  the  land,  the 
court  should  order  a  partition  of  the 
land  by  commissioners,  according  to 


quantity   and    quality,    giving   I.    the 
eastern  half  of  the  tract. 

Leslie's  Admr.  v.  Clay,  7  Ky.  Opin. 
568. 

The  chancery  court  has  power  to 
adopt  a  parol  division  of  lands  made 
by  the  widow  and  heirs  of  an  intes- 
tate, or  a  re-division  may  be  ordered 
upon  the  same  equitable  term;  and 
under  such  division,  one  of  the  heirs 
would  have  the  right  to  pay  into  court 
his  pro  rata  part  of  his  ancestor's  in- 
debtedness, and  thus  free  his  lands 
from  subsequent  sale;  and  this  right 
would  also  descend  to  his  vendee  by  a 
subsequent  purchase;  but  this  would 
not  only  include  what  the  vendor 
owed  as  purchase  price  on  the  land, 
but  also  whatever  amount  would  be 
lacking  of  paying  his  debts  out  of  his 
personal  estate. 

McDaniel    v.    McGraddy,    3    Ky. 
Opin.  255. 

§31.  Cross-actions. 

In  a  suit  for  partition  it  is  not  re- 
quired that  each  interested  party,  al- 
though some  may  be  defendants, 
shoXild  file  cross-pleadings  and  have 
smnmons  issued,  in  order  to  make 
the  division  perfect  by  delivery  of  pos- 
session. 

Shelton    v.    Melton,    6    Ky.    Opin. 
492. 


(B)   PROCEEDINGS  AND  RELIEF. 

§37.  Jurisdiction. 

§  39, Courts  of  equity. 

Courts  of  equity  are  given  author- 
ity by  Civ.  Code  1876,  §  490,  to  sell 
real  estate  jointly  owned  by  two  or 
more  parties,  even  if  the  parties  are 
Infants,  where  such  real  estate  can 
not  be  divided  without  impairing  its 
value,  and  this  may  be  done  without 
specific  reference  to  the  maintenance 
or  education  or  the  investment  of  the 
proceeds  in  other  property. 

Bacon  v.  Bills,  12  Ky.  Opin.  691. 

§72.  New  trial   or  rehearing. 

The  fact  that  an  interested  party 
to  a  partition  suit  is  dissatisfied  with 
the  partition  as  made,  and  offers  to 
buy  the  whole  at  a  given  price,  is  no 
ground  to  set  aside  the  partition. 

Harrison  &  Shelby  v.  Barksdale's 
Admx.,  8  Ky.  Opin.  277, 
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§76.  Determination  as  to  mode  of  par- 
tition. 
The  chancellor  ahould  ascertain 
through  his  master,  what  lands  are  to 
be  partitioned,  how  they  are  and  have 
been  occupied  and  held  by  the  co- 
parceners and  then  assign  each  one 
the  portion  held  by  them  in  severalty, 
if  any  were  so  held,  and  if  either  had 
made  sales  the  purchaser  should  be 
substituted  in  place  of  his  vendor  and 
allowed  to  retain  that  part  so  pur- 
chased if  enough  remained  to  equalize 
the  others;  if  not  the  part  to  be  sold 
should  be  reduced  so  as  to  equalize 
all  the  co-parceners. 

Feland  v.  Route,  3  Ky.  Opin.  80. 

Where  parties  are  entitled  to  two 
or  more  shares  in  the  same  tract  of 
land,  these  shares  should  be  allotted 
together  if  it  can  be  done  without  do- 
ing injury  to  the  others  interested. 
Bell  V.  Farris,  5  Ky.  Opin.  247. 

To  allot  each  share  entirely  re- 
mote from  each  other,  or  to  divide  the 
land  so  as  to  Increase  the  fencing 
necessary  to  enclose  the  lots,  should 
be  avoided,  if  possible. 

Bell  V.  Farris,  5  Ky.  Opin.  247. 

Where  the  owner  of  three-fourths 
interest  in  a  tract  of  four  hundred 
twenty-six  acres  of  land  sells  his  in- 
terest, and  instead  of  conveying  his 
undivided  interest,  conveys  a  stated 
number  of  acres  which  was  assumed 
to  be  his  whole  interest,  his  purchaser 
will  not  be  disturbed  in  the  land  he 
received  provided  it  is  found  in  a 
partition  proceeding  that  the  remain- 
ing one-fourth  interest  in  value  can  be 
carved  out  of  the  tract  not  conveyed 
to  such  purchaser. 

Burden   v.   Throckmorton,   8   Ky. 
Opin.  299. 

§  n* Actual  partition  or  sale. 

In  an  action  for  the  sale  of  vested 
estate  in  real  estate  in  possession,  if 
jointly  owned  by  two  or  more  persons 
and  one  or  more  of  them  is  a  minor, 
upon  the  sole  ground  that  the  real  es- 
tate can  not  be  divided  without  injury 
to  the  estate,  and  a  witness  testifies 
that  the  property  is  indivisible,  such 
evidence  is  admissible,  and  it  is  error 
to  reject  it,  and  where  it  is  shown  by 
the  pleadings  and  exhibits  that  the 
real  estate  consists  of  a  single  lot  21 


feet  wide  and  170  feet  long  on  a 
street  in  a  city,  the  court  Judicially 
knows  that  it  can  not  be  divided  with- 
out destroying  its  value. 

Bums  V.   Ingersol,  13   Ky.   Opin. 
398. 

§80.  Relief  incidental  to  partition. 

§81. In  general. 

Equity  gives  the  co-owner  of  prop- 
erty the  right  in  partition  to  the  exclu- 
sive use  of  valuable  and  lasting  im- 
provements made  thereon  and  subro- 
gates creditors  of  such  owner  to  such 
right,  and  the  fact  that  the  co-owner 
has  used  the  whole  interest  without 
payment  of  rent  can  not  defeat  such 
right. 

Wintersmith  v.  Goodin,  4  Ky.  Opin 
67, 

Equity  will  give  a  co-owner  of  prop- 
erty the  right  in  a  partition  proceed- 
ing to  the  exclusive  use  of  valuable 
and  lasting  improvements  made  there- 
on, and  the  creditors  of  such  owner 
will  be  subrogated  thereto. 

Wintersmith    v.    Goodin,    4    Ky. 
Opin.  67. 

The  court  in  a  partition  of  real  es- 
tate has  no  power  to  change  the  title 
of  the  Interested  parties  or  to  qualify 
or  subtract  from  their  tenures. 

Black  V.  Black,  11  Ky.  Opin.  330. 

§85. Allowances    and    charges   for 

Improvements. 
Where  one  of  several  tenants  in 
common  Improves  a  portion  of  the 
common  estate,  he  is  entitled,  upon  a 
partition  being  had  to  have  that  part 
allotted  to  him,  if  it  can  be  done  with- 
out injustice  to  his  co-tenants,  and  in 
making  partition  the  property  should 
be  valued  exclusive  of  such  improve- 
ments. 

Theirman    v.    Coldeway,    10    Ky. 

Opin.  322. 

§94.  Report  or  return  on  actual  parti- 
tion. 
Where  a  partition  suit  is  brought 
and  commissioners  appointed  to  par- 
tition land,  and  no  report  is  made  by 
them  for  eight  years,  and  the  owners 
did  not  take  possession  of  lands  said 
to  have  been  given  them  therein,  but 
treated  the  land  as  undivided,  and 
bought  and  sold  interests  therein  as 
undivided,   such  partition  is   held   to 
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have  been  abandoned,  and  a  new  par- 
tition may  be  had. 

Dimmit  v.   Fleming,  8  Ky.  Opin. 
78. 

Where  the  wife  owns  an  interest  in 
land,  and  the  commissioners  in  parti- 
tion in  their  report  say  that  they  have 
allotted  to  her  husband  and  herself  a 
certain  part  of  the  land,  no  title  is 
conferred  on  the  husband  to  any  part 
of  such  land  other  than  such  as  he 
could  assert  as  husband. 

Shepherd  v.  Sharp,  10  Ky.  Opin. 
885. 

§95.  Final  Judgment  or  decree  for  ac- 
tual partition,  and  enforcement 
thereof. 
Although  an  order  of  the  court  in  a 
suit    to    partition    land    among    heirs 
directed  the  land  to  be  divided  into 
six  equal  parts,  yet  where  five  of  the 
adult  heirs  desired  their  interests  to 
be  set  off  together,  it  was  not  error 
for  the  court  and  the  commissioner  to 
comply  with  their  requests. 

Schooling  v.  Natton,  6  Ky.  Opin. 
496. 

A  partition  judgment,  when  fair, 
which  has  been  ratified  by  interested 
parties,  will  be  held  effective  even 
though  irregular,  and  such  parties  are 
estopped  from  questidning  its  legality. 
Robinson  v.  Waggoner,  9  Ky. 
Opin.  338. 

§   99.  Sale. 

§100. In  general. 

The  fact  that  the  sale  of  the  entire 
tract  of  land  sought  to  be  partitioned 
would  conduce  to  the  interest  of  the 
parties  is  not  sufficient  to  authorize  a 
sale,  especially  where  the  commis- 
sioner's report  shows  that  the  land 
is  susceptible  of  division  without 
greatly  impairing  its  value. 

McLaughlin     v.     Avord,     11     Ky. 
Opin.  151. 

The  court  will  presume  that  a  town 
lot  is  indivisible,  but  this  presump- 
tion may  be  rebutted  by  answer  or 
proof  showing  that  it  would  be  to  the 
interests  of  all  parties  to  have  such 
lot  divided,  and  where  there  is  no 
such  answer  or  proof  the  Judgment 
should  decree  the  sale  of  the  entire 
lot. 

Patterson  v.  Gray,   11   Ky.   Opin. 
226. 


One  Joint  owner  of  real  estate,  who 

is  a  married  woman,  can  not  prevent 

a   sale  of   indivisible   real   estate   by 

withholding  her  consent  to  such  sale. 

Ferguson    v.    Butterfield,    13    Ky. 

Opin.  434. 

§  107. Opening,  vacating  and  re- 
sale. 
Where  a  sister  reposes  great  confi- 
dence in  a  brother  who  has  been  man- 
aging her  estate  and  seeks  to  have 
the  estate  partitioned  and  her  por- 
tion set  off  to  her  and  to  that  end 
institutes  a  proceeding  to  partitloir, 
and  two  persons  are  selected  to  di- 
vide the  property  and  they  act  hon- 
estly in  the  matter,  but  are  dominated 
and  practically  selected  by  the  brother 
on  account  of  the  confidence  the  sis- 
ter has  in  him  and  these  commis- 
sioners divide  the  estate  following  the 
desires  and  advice  of  the  brother  in 
doing  so,  even  if  no  fraud  is  prac- 
ticed either  by  him  or  the  commis- 
sioners the  award  will  be  set  aside 
and  a  new  trial  and  partition  granted 
if  the  award  made  is  unfair  as  to 
values  and  the  sister  receives  mate- 
rially less  values  than  the  brother  and 
other  shareholders. 

Ludlow  V.  Maxwell,  11  Ky.  Opin. 
679. 

§  109. Title  rights  and  liabilities  of 

purchaser. 
The  use  of  lands  for  a  long  period 
of  time  by  a  legatee  with  full  acqui- 
escence and  knowledge  of  the  oth^r 
devisees,  in  the  absence  of  any  agree- 
ment or  promise  to  pay  rent  there- 
for, will  not  subject  him  to  an  indebt- 
edness for  the  use  of  the  premises  by 
implication,  in  a  suit  for  a  division. 
Outten  V.  Smith,  2  Ky.  Opin.  349. 

Where  an  estate  has  been  devised, 
and  one  of  the  legatees  has  the  use 
of  the  property,  with  the  acquiescence 
of  the  others,  in  an  action  for  parti- 
tion, the  value  of  the  improvement  on 
the  land  at  the  time  of  the  death  of 
the  intestate  should  be  ascertained, 
and  one-half  charged  to  the  legatee 
in  possession,  to  be  charged  upon  the 
half  of  the  landed  estate  as  may  be 
set  apart  to  them. 

Outten  V.  Smith,  2  Ky.  Opin.  349. 
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The  legal  title  must  be  presumed 
to  be  in  the  appellant  from  the  time 
of  partition  and  that  she  had  posses- 
sion thereunder;  and  title  passed  by 
execution  sale  and  sherifT's  deed,  in 
action  against  appellant. 

Moxey  v.  Day,  1  Ky.  Opin.  74. 

§112.  Final  Judgment  on  sale  in  par- 
tition, and  enforcement  thereof. 
A  judgment  for  the  sale  of  land 
should  so  describe  it  as  to  enable  the 
commissioner  to  describe  and  locate 
it  without  referring  to  any  other  pa- 
per in  the  record,  but  where  land  is 
to  be  divided  a  general  description  of 
it  in  the  judgment  is  sufficient,  and 
the  same  strictness  of  rule  is  not  re- 
quired. 

Kemper  v.  Kemper,  13  Ky.  Opin. 
437. 

§  113.  Review. 

A  party  who  has  joined  in  a  suit 
for  partition  can  not  afterward  be 
heard  to  say  that  the  property  be- 
longed to  another  party. 

Robbins  v.  Robbins,  5  Ky.   Opin. 
390. 

§115.  Operation  and  effect. 

Where  petitioners,  under  process  of 
law,  have  land  divided,  and  enter 
upon  and  occupy  their  respective  por- 
tions in  severalty,  they  can  not  be 
heard  to  complain  by  a  subsequent 
redivision,  upon  the  ground  of  mis- 
taken rights. 

Beeman  v.  Rouse,  3  Ky.  Opin.  113. 

PARTNERSHIP. 

I.  THE  REFLATION. 

(A)  CREATION  AND  REQUISITES. 
§    3.  Community    of    interest    in 

property. 

§  4.  Community  of  interest  in 
profits  and  losses. 

S    5. In  general. 

S  20.  Creation  of  relation  in  gen- 
eral. 

§  24.  Estoppel  to  allege  or  deny 
partnership. 

(B)  AS  TO  THIRD  PERSONS. 

S  33.  Bstoppel  by  holding  out  as 
partner. 

§  39.  Dormant  and  secret  part- 
ners. 

§  51.  Weight  and  sufficiency  of 
evidence. 


§  52. In  general. 

§54. As  against  third  persons. 

II.  THE  FORM,  ITS  NAME,  POWERS, 

AND  PROPERTY. 

§  65.  Scope    and    extent    of    part- 
nership in  general. 
§  67.  What  is  firm  property. 
§  68.  Partnership  real  estate. 

III.  MUTUAL.  RIGHTS,  DUTIES.  AND 

UABILITIES  OF  PARTNERS. 

(A)  FIRM   PROPERTY  AND  BUSI- 

NESS. 

§  74.  Advances  and  loans  to  firm 
by  partner. 

§  77.  Possession  and  disposition 
of  firm  property. 

§  78.  Misappropriation  of  firm 
property  or  funds. 

§  79.  Control  and  conduct  of  firm 
business. 

§  81.  Accounting  as  to  firm  busi- 
ness. 

§  83.  Services    and   compensation. 

(B)  INDIVIDUAL  TRANSACTIONS. 
§  92.  Conflict   of   paitnership    and 

individual    interests    in    gent- 
eral. 
§  96.  Acquiring  ^title    or   interest 
adverse  to  firm. 

(C)  ACTIONS    BETWEEN     PART- 

NERS. 
§  112.  Set-oft  and  counterclaim. 
§  114.  Time  to  sue  and  limitations. 
§  121.  Evidence. 
S  122.  Trial. 
§  122V^.  Damages. 

IV.  RIGHTS    AND    LIABILITIES    AS 
TO  THIRD  PERSONS. 

(A)  REPRESENTATION   OF  FIRM 

BY  PARTNER. 

§  125.  Application  of  principle  of 
agency  to  partnerships. 

§  126.  Nature  and  grounds  of  part- 
ner's authority. 

S  139.  Contracts  in  general. 

§  142.  Mortgages  or  pledges. 

§  145.  Borrowing  and  loaning 
money. 

§  146.  Negotiable  instruments. 

§  157.  Ratification. 

(B)  NATURE    AND    EXTENT    OF 

FIRM    LIABILITIES. 
§  165.  Joint  or  joint  and  several 

liability  in  general. 
S  169.  Acts  of  agent  or  employe  of 

firm. 
S  173.  Contracts. 
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(C)  APPLICATION  OF  ASSETS  TO 

LIABILITIES. 

S  177.  Assets  of  firm. 

S  179. Rights  and  Hens  of  part- 
ners as  to  application  to  firm 
debts. 

§  180. Rights  of  firm  creditors 

through  partners. 

§  182. Rights  and  liens  of  part- 
ners as  creditors  of  firm. 

S 183. Transactions  by  or  be- 
tween partners  aftecting  rights 
of  creditors. 

§  184.  Assets  of  individual  part- 
ners. 

§  187. Rights  of  firm  creditors. 

(D)  ACTIONS     BY    OR     AGAINST 

FIRMS  OR  PARTNERS. 

§  191.  Capacity  to  sue  and  be  sued 
in  general. 

§  194.  Jurisdiction. 

§  197.  Use  of  firm  name. 

§  198.  Parties. 

§  200. Firms  or  partners  as  de- 
fendants. 

§210.  Receiver. 

§211.  Pleading. 

§  217.  Evidence. 

V.  RETIREMENT    AND    ADMISSION 

OF  PARTNERS. 
§  242.  Actions     after     change     of 
membership. 

VI.  DEATH      OF      PARTNER,      AND 

SURVIVING  PARTNERS. 

§  245.  Collection  and  distribution 
of  assets. 

§  246.  Real    property    of   firm. 

§  249.  Rights  and  liabilities  of  sur- 
viving partner  as  to  estate  of 
deceased. 

§  258.  Actions  by  or  against  sur- 
viving partners  or  representa- 
tives of  deceased  partners. 

VII.  DISSOLUTION,      SETTLEMEINT, 

AND  ACCOUNTING. 
(B)    RIGHTS,   POWERS,  AND   LIA- 
BILITIES  AFTER    DISSOLU- 
TION. 

§  278.  ISfTect  of  dissolution  as  to 
powers  of  partners. 

§  280.  Powers  and  acts  of  liquida- 
ting partner  in  general. 

§  285.  Contracting  new  obligations 
in  general. 

§  286.  Making  or  indorsing  nego- 
tiable instruments. 

§  288.  Notice  of  dissolution. 

§  292. Operation  and  effect. 


§  296.  Actions  by  or  against  part- 
ners after  dissolution. 

(C)  DISTRIBUTION  AND  SETTLE- 

MENT BETWEEN  PART- 
NERS AND  THEIR  REPRE- 
SENTATIVES. 

§  297.  Necessity  of  settlement  in 
general. 

§  300.  Property  and  transactions 
to  be  included. 

§  302.  Discharge  of  obligations. 

§  304.  Repayment  to  partners  of 
premiums  or  advances. 

§  309.  Lien  for  balance. 

§  311.  Private  accounting  and  set- 
tlement 

(D)  ACTIONS  FOR   DISSOLUTION 

AND  ACCOUNTING. 
§  315.  Grounds  of  action. 
§  318.  Form  of  remedy. 
§  325.  Receiver. 

See  Joint  Adventures;  Joint  Stock 
Companies;  Principal  and  Surety^ 
§150. 

Dower  in  partnership  real  estate,  see 
Dower,  §  17. 

Dower  or  homestead  right  in  part- 
nership real  estate,  see  Dower,  §  17. 

Liability  of  incorporators  for  acts  done 
prior  to  incorporation,  see  Corpora- 
tions,  §224. 

Petition  for  accounting,  see  Pleading, 
§42. 

Power  of  wife  to  form  partnership 
with  others,  see  Husband  and 
Wife,  §  97. 

Preference  by  partner,  see  Assign- 
ments for  Benefit  of  Creditors,  §  128. 

Suing  in  partnership  name,  see  At- 
tachment,  §  304. 

I.     THE  RELATION. 

(A)    CREATION    AND    REQUISITES. 

§3.  Community    of    Interest    In    prop- 
erty. 
Merely  being  joint  owners  of  real 
estate,   and    each   agreeing   to   make 
certain    improvements    thereon,    does 
not  constitute  such  owners  partners. 
Meyer    v.    Wright,    10    Ky.    Opin. 
607. 

One  can  not  claim  to  be  a  partner 
in  a  business  as  between  the  partners, 
when  he  can  not  show  that  he  ever 
agreed  to  become  a  partner  or  to  be 
responsible  or  in  any  way  connected 
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with  the  business  as  a  co-partner, 
and  the  fact  that  he  owned  an  un- 
divided interest  in  the  real  estate 
of  the  firm  will  not  make  him  a  part- 
ner in  the  business  in  the  absence 
of  an  agreement  to  become  such  part- 
ner. 

Boyd  V.  Tabb,  13  Ky.  Opin.  591. 

§4.  Community  of  interest   In   profits 

and  losses. 

§5* In  general. 

It  is  error  for  the  court,  in  a  case 
where  the  issue  is  as  to  whether 
persons  were  partners,  to  charge  the 
Jury  that  "A  single  transaction  is 
sufficient  to  constitute  a  partnership" 
without  any  other  explanation;  he 
should  have  told  the  jury  the  charac- 
ter of  transactions  required  to  estab- 
lish the  partnership  or  a  joint  lia- 
bility. 

Worthington    v.    Miller's    Admr., 

11  Ky.  Opin.  708. 

When  there  is  no  partnership  by 
agreement  between  the  parties  com- 
posing a  so-called  association,  and 
there  has  been  no  holding  out  to  the 
public  by  means  of  which  credit  has 
been  obtained,  and  there  is  no  agree- 
ment to  share  in  profits,  and  no  bene- 
fit derived,  no  liability  as  partners 
can  exist. 

Keene  v.  Louisville  Saw  Mill  Co., 
10  Ky.  Opin.  268. 

§20.  Creation  of  relation  in  general. 
The  fact  that  S  was  the  half  owner 
of  the  house  in  which  the  business 
was  conducted  and  was  in  the  habit  of 
aidiniT  the  firm  to  raise  money  for  the 
purpose  of  purchasing  tobacco,  tends 
to  prove  that  he  was  a  partner  in 
the  business. 

Smith    V.    Watkins    &    Stokes,    5 
Ky.  Opin.  383. 

§24.  Estoppel  to  allege  or  deny  part- 
nership. 
A  court  of  equity  will  not  protect 
or  enforce  the  rights  of  a  partner 
as  against  those  who  have  acquired 
the  partnership  effects  in  good  faith, 
where  for  a  period  of  two  years  and 
longer  he  stands  quietly  by  and  per- 
mits innocent  parties  to  deal  with  his 
partner  as  if  he  was  the  sole  owner 
of  the  property,  and  the  court  will  not, 
after  this   long  acquiescence   on   his 


part,  hunt  up  partnership  moneys  in- 
vested in  real  estate  to  which  an- 
other has  the  legal  title. 

Land  v.   Land,   5   Ky.   Opin.   461. 

(B)   AS  TO  THIRD  PERSONS. 

§33.  Estoppel  by  holding  out  as  part- 
ner. 
While  S  by  his  conduct  and  conver- 
sation held  himself  out  to  the  public 
as  a  partner  of  a  firm,  it  will  not  have 
the  effect  of  making  property  in  his 
possession  liable  for  the  payment  of 
debts  contracted  by  him  years  before 
the  plaintiff  had  any  connection  with 
him. 

Arkenburgh  v.  Short,  4  Ky.  Opin. 
563. 

Where  persons  hold  themselves  out 
as  partners  in  an  entire  transaction 
and  in  receiving  money  from  a  com- 
mission merchant  with  which  to  buy 
and  furnish  tobacco  to  such  merchant 
for  sale  on  commission,  in  a  suit 
against  them  for  a  settlement  of  ac- 
counts, such  persons  are  liable  as 
partners,  and  may  not  avoid  liability 
by  showing  that  some  of  the  money 
was  in  fact  received  and  used  by 
others. 

Boughner  v.  Brooks,  13  Ky.  Opin. 
950. 

§  39.  Dormant  and  secret  partners. 

A  silent  partner  is  liable  for  the 
debts  contracted  by  the  firm,  al- 
though his  name  i^  not  known  in  con- 
nection with  the  transactions  and  con- 
tracts made  in  furtherance  of  the 
business. 

Day  V.  Darnell,  6  Ky.  Opin.  15. 

§51.  Weight    and    aufficiency    of    evi- 
dence. 

§52. In  general. 

For  evidence  held  sufficient  to  es- 
tablish the  existence  of  a  partnership 
between  father  and  sons,  see  opinion. 
Reed  v.  Reed,  13  Ky.   Opin.   174. 

§54. As  against  third  persons. 

As  to  third  parties,  proof  sufficient 
to  make  those  associated  together  as 
partners  liable,  would  not  in  every 
case  be  sufficient  as  between  them- 
selves to  prove  that  they  were  part- 
ners. 

Reed  v.  Reed,  13  Ky.  Opin.   174. 
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II.  THE  FIRM.  ITS  NAME.  POWERS, 
AND  PROPERTY. 

§65.  Scope  and  extent  of  partnership 

in  general. 
Where  the  partnership  business  Is 
not  specifically  set  forth  in  the  ar- 
ticles of  partnership,  or  where  there 
are  no  such  articles,  a  majority  of  the 
partners  have  the  right,  in  case  of  a 
diversity  of  opinion  as  to  the  objects 
of  business,  to  determine  the  ques- 
tion. 

Bowling    V.    Martin,    6    Ky.    Opln. 

67. 

§  67.  What  18  firm  property. 

Where  A,  a  member  of  a  partner- 
ship composed  of  A  and  C,  receives 
money  from  B  to  be  applied  as  B  may 
direct,  it  not  being  loaned  to  the 
partnership  or  to  be  used  for  part- 
nership purposes,  but  was  intended 
to  be  used  in  compromising  B*s  debts, 
it  does  not  become  a  partnership  lia- 
bility although  placed  to  the  credit  of 
B  on  the  partnership  books  and  paid 
out  with  other  firm  moneys  on  part- 
nership liabilities,  but  B  must  look 
alone  to  A  for  payment  of  the  debt. 
Hughes  V.  Fisher  &  Blackburn, 
7  Ky.  Opin.  137. 

§68.  Partnership  reai  estate. 

Where  a  temporary  partnership  was 
formed  for  the  purpose  of  specula- 
ting in  a  hotel  property  by  purchas- 
ing and  reselling  it,  the  chancellor 
properly  refused  to  treat  the  prop- 
erty as  personalty. 

Busby  V.  Downey's  Admr.,  7  Ky. 
Opin.  624. 

A  purchase  of  lands  by  one  party 
under  a  parol  agreement  that  it  was 
for  a  partnership  transaction,  though 
the  deed  was  made  to  one  party  only, 
will  be  held,  in  a  court  of  equity,  to 
inure  to  the  benefit  of  the  co-partner. 
Lee's  Exrs.  v.  Graham's  £2xrs.,  1 
Ky.  Opin.  602. 

The  fact  that  in  the  partnership 
accounts  the  land  is  treated  the  same 
as  other  firm  property  as  to  purchase- 
money,  income  and  expenses  are  con- 
trolling circumstances  in  determine 
ing  the  intent  of  the  partners  as  to 
how  partnership   real   estate   is  held, 


and  from  it  an  agreement  may  be  in- 
ferred. 

Bowler  v.  Blair,  13  Ky.  Opin.  324. 

The  intention  with  which  the  pur- 
chase of  real  estate  was  made  by  part- 
ners is  the  controlling  consideration 
in  determining  whether  it  shall  be 
regarded  as  personalty  or  real  estate. 
Long  v.  Watts,  13  Ky.  Opin.  723. 

III.  MUTUAL  RIGHTS,  DUTIES,  AND 
LIABILITIES    OF    PARTNERS. 

(A)     FIRIVI    PROPERTY    AND    BUSI- 
NESS. 

§74.  Advances   and    loans  to   firm    by 

partner. 
Where  by  the  terms  of  a  copart- 
nership one  was  to  advance  the  funds 
necessary  to  conduct  the  business  and 
the  other  to  perform  the  services, 
profits,  if  any,  to  be  equally  divided; 
and  afterwards,  an  express  agreement 
was  entered  Into  to  borrow  money  to 
make  a  larger  investment;  the  latter 
agreement  does  not  change  the  orig- 
inal contract,  unless  there  was  a  spe- 
cial agreement  made  and  entered  into 
to  allow  fees  for  services  rendered 
the  ilrm,  the  presumption  being  that 
partners  look  to  the  profits  for  their 
compensation. 

Woolridge     v.     Cabaniss,     2     Ky. 

Opin.   58. 

§77.  Possession  and  disposition  of  firm 

property. 
The  creditors  of  a  partnership  have 
no  lien  on  partnership  assets  except 
through  a  partner,  and  the  denial  of 
the  right  of  one  partner  to  appro- 
priate partnership  assets  to  his  own 
use  is  for  the  protection  of  the  co- 
partners and  not  of  the  creditors; 
therefore,  where  each  member  of  the 
firm  consents  to  the  appropriation,  it 
is  as  binding,  as  if  applied  to  a  part- 
nership debt. 

Mayfleld  v.  Barbour,  11  Ky.  Opin. 

342. 

§78.  IMIsappropriatlon    of    firm    prop- 
erty or  funds. 

Where  one  partner,  without  the 
consent  of  his  co-partner,  paid  his  in- 
dividual debt  with  partnership  money, 
with  knowledge  on  the  part  of  the 
payee  that  the  money  belonged  to  the 
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partnership,  the  other  partner  has  his 
remedy  against  the  person  who  re- 
ceived  the  money. 

Gowan    v.    Gowan,    7    Ky.    Opin. 
671. 

Where  one  partner  pays  .his  in- 
dividual debts  with  partnership  funds, 
the  other  having  knowledge  of  the 
fact,  is  thereby  estopped  to  recover 
of  the  individual  creditor  the  amount 
so  paid. 

McKee  v.  Land,  5  Ky.  Opin.  114. 

§  79.  Control  and  conduct  of  firm  busi- 
ness. 
Where  the  authority  of  one  part- 
ner to  bind  the  partnership  firm  is 
proven  by  the  evidence,  a  note  signed 
by  that  partner  for  the  firm's  in- 
debtedness is  prima  facie  evidence 
that  the  firm  owed  the  whole  amount 
of  same. 

Seaton  v.  Crump,  1  Ky.  Opin.  187. 

Although  the  law  will  not  imply  au- 
thority in  one  partner  to  bind  his  co- 
partner by  contract  beyond  the  pre- 
scribed sphere  of  their  Joint  business, 
yet  extraneous  facts  may  show  a 
recognition  of  such  authority. 

Commonwealth    v.    Gray,    1    Ky. 
Opin.  168. 

§81.  Accounting  as  to  flrm  business. 
In  a  suit  for  a  settlement  of  ac- 
count between  joint  owners  of  lands, 
where  sales  have  been  made  from 
time  to  time  by  one  of  the  partners 
and  no  accounting  made,  it  is  proper 
to  have  the  interest  of  the  other  part- 
ner valued  as  of  the  date  of  the  last 
sale  made  by  the  senior  partner,  and 
charge  the  senior  partner  with  in- 
terest on  such  sales  made  up  to  such 
last  sale. 

Green's    Exr.   v.   Watkins,   1   Ky. 
Opin.  430. 

An  action  on  account  for  goods  and 
money  paid  out  by  plaintiff,  if  there 
was  a  partnership  between  the  par- 
ties, should  be  brought  in  equity,  and 
not  at  law. 

Clephane  v.  Bennett,  1  Ky.  Opin. 
452. 

§83.  Services  and   compensation. 

Where   there  is   no   agreement  be- 
tween the  parties,  what  either  of  them  \ 
are  to   receive   as   compensation   for ; 


their  services,  it  is  a  general  rule,  and 
in  such  cases  neither  partner  will  be 
entitled  to  any  such  compensation  for 
services  voluntarily  rendered  by  him 
in  the  partnership  business,  that  there 
are  exceptions  to  this  general  rule 
is  true,  but  to  bring  a  case  within 
any  such  exceptions,  there  must  be 
some  very  special  and  particular  state 
of  facts. 

Current    &    Hibler    v.    Talbott,    4 
Ky.  Opin.  195. 

(B)     INDIVIDUAL    TRANSACTIONS. 

§92.  Conflict  of  partnership  and  In- 
dividual Interests  In  general. 
Where,  in  a  suit  for  purchase  of 
land,  claimed  to  have  been  made  with 
partnership  funds,  the  burden  of  proof 
is  on  the  one  so  charged  to  show  that 
there  was  not  sufficient  funds  with 
which  the  purchase  could  have  been 
made. 

Vaughn  v.  Swan,  3  Ky.  Opin.  169. 

Where  the  evidence  shows  that  a 
partnership  business  for  a  period  ot 
years  made  no  profits,  the  presump- 
tion is  that  lands  purchased  by  one 
partner  was  for  his  individual  bene- 
fit and  not  for  the  partnership  ac- 
count. 

Vaughn  v.  Swan,  3  Ky.  Opin.  169. 

Where  appellee  obligated  himself 
to  credit  the  note  sued  on  with  any 
funds  belonging  to  the  firm,  which  he 
has  appropriated  to  his  own  use  and 
had  not  charged  himself  with,  or  with 
which  he  had  not  been  charged,  the 
consideration  was  a  valuable  one. 
Gaggin  v.  Barnes,  5  Ky.  Opin. 
684. 

One  of  a  firm  who  agrees  to  furnish 
certain  machinery,  but  who  sold  same 
and  bought  other  machinery  of  an 
inferior  kind  and  quality,  will  be  held 
liable  for  the  loss  thereby  sustained. 
Gate  V.  Rouse,  4  Ky.  Opin.  241. 

Though  a  partner  wkn  hnd  agreed 
to  put  certain  machlner>iiu  »o  ^  part- 
nership, failed  to  comply, '^ut  dis- 
posed of  it  and  bought  other  lOa- 
chinery  of  less  value,  he  can  not  be 
held  liable,  in  the  absence  of  an  al- 
legation in  the  petition  that  the 
specific  machinery  alluded  to  was  to 
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be  put  in,  or  an  allegation  from  which 
Buch  fact  can  be  inferred. 

Gate  V.  Rouse,  4   Ky.  Opin. '  241. 

§96.  Acquiring  titie  or  interest  ad- 
verse to  firm. 
Where  a  deed  to  one  vests  him  with 
legal  title,  he  is  presumptively  the 
owner  of  the  land,  and  although  paid 
for  out  of  partnership  funds,  a  trust 
did  not  result  in  favor  of  the  other 
partner. 

Harris  v.  Coombs,  7  Ky.  Opin.  15. 

N  Where  the  real  estate  of  partners 
is  held  in  the  name  of  one  of  the 
partners,  and  is  sold  by  the  sheriff  on 
a  creditor's  execution  against  the  rec- 
ord holder  of  title,  and  the  partner 
who  lives  near  and  knows  of  such 
sale  and  also  knows  of  the  fact  that 
the  record  holder  has  borrowed  money 
on  such  title  for  his  individual  use, 
the  partner  who  does  not  hold  the 
title  has  no  equity  in  such  property 
which  is  superior  to  that  of  those 
holding  liens  on  such  property. 

Mulllns  V.  Buskirk,  12  Ky.  Opin. 
413. 


(C)      ACTIONS      BETWEEN      PART- 
NERS. 

§112.  Set-ofT  and  counterclaim. 

Where  the  individual  members  of 
a  partnership  are  liable  to  an  ad- 
ministrator on  a  constable's  bond,  and 
the  partnership  as  such  holds  a  claim 
against  such  estate,  the  one  claim 
may  be  set  ofC  as  against  the  other, 
and  it  can  make  no  difference  that 
the  claim  of  the  administrator  is 
against  individual  members  of  the 
firm. 

Mattingly    v.    Slaughter,    10    Ky. 
Opin.  586. 

§114.  Time  to  sue  and  limitations. 

The  acquiscence  of  one  partner  in 
acts  by  the  other  which  conduced 
to  prove  a  diss''  dtion  of  a  former 
partnership,  will  bar  any  recovery  of 
a  share  of  yroflts  made  in  all  trans- 
actions subsequent  to  the  alleged  dis- 
solution^ 

Henderson  v.  Heady,  2  Ky.  Opin. 
486. 

§  121.  Evidence. 
The   books   kept   by   a   partnership 


should  be  regarded  as  evidence  be- 
tween the  parties,  and,  as  they  recog- 
nized them,  only  such  errors  as  are 
made  to  appear  can  be  corrected. 
King's  Admr.  v.  Snyder,  1  Ky. 
Opin.  277. 

Partners  in  the  purchase  of  lands, 
in  the  absence  of  any  agreement  or 
memorandum  to  the  contrary,  are  pre- 
sumed to  have  held  equal  interests 
therein,  and  in  a  suit  for  a  settle- 
ment of  accounts  this  rule  should  ap- 
ply. 

Penny's  Admr.  v.  Walker's  Admr., 
1  Ky.  Opin.  427. 

Books  of  a  partnership  are  admissi- 
ble in  evidence  for  the  purpose  of 
showing  entries  made  therein  referring 
to  the  items  in  dispute  between 
them  exhibiting  certain  charges  and 
credits  made. 

McNess    V.    Heme    &    Owen,    10 
Ky.   Opin.    559. 

§  122.  Trial. 

Where,  in  a  suit  between  partners, 
issues  of  fact  are  referred  to  a  com- 
missioner, he  is  not  authorized  to  hear 
proof  of  or  to  report  claims  which 
have  not  been  set  up  by  appropriate 
pleadings. 

Foreman  v.  Yocum,  9  Ky.  Opin. 
401. 

§  ^22y^.  Damages. 

Where  in  a  partnership  contract  it 
is  stipulated  that  either  party  may 
sell  his  interest  in  the  partnership 
to  any  purchaser  who  is  satisfactory 
to  the  other,  and  does  so  to  one  who 
is  satisfactory,  but  the  remaining 
partner  for  the  fraudulent  purpose  of 
extorting  money  from  the  partner  de- 
siring to  sell  refuses  to  consent  to 
the  sale,  he  is  guilty  of  a  breach  of 
the  contract,  and  the  other  partner  Is 
entitled  to  recover  from  him  such 
damages  as  he  sustains  by  the  refusal. 
Evans  v.  Ryan,  8  Ky.  Opin.  721. 

IV.     RIGHTS  AND  LIABIUTIES  AS 
TO  THIRD  PERSONS. 

(A)     REPRESENTATION     OF     FIRM 
BY  PARTNER. 

§  125.  Application      of      principle      or 
agency  to  partnerships. 
A  representation  or  misrepresenta- 
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tion  of  a  fact  in  a  partnership  trans- 
action, by  one  member  of  the  firm, 
will  bind  the  firm. 

Bowling  V.  Martin,  6  Ky.  Opin.  67. 

Each  partner  is  the  agent  of  the 
other  in  transacting  the  business  of 
the  partnership,  and  their  acts  in  the 
regular  course  of  business  and  within 
the  scope  of  the  partnership  are  bind- 
ing on  each  other. 

Ferguson  t.   Sims,   11   Ky.   Opin. 
472. 

One  partner  may  bind  the  firm  in 
all  business  relating  to  the  partner- 
ship and  in  the  regular  and  necessary 
course  of  the  business,  whether  the 
partnership  be  commercial  or  non- 
commercial. 

Davis,  Moody  &  Co.  v.  Wiley,  11 
Ky.  Opin.  580. 

A  payment  to  one  partner  is  a  pay- 
ment to  the  partnership. 

Faulds  V.  Davis,  11  Ky.  Opin.  610. 

§  126.  Nature  and  grounds  of  partner's 
authority. 
One  partner  may  bind  the  partner- 
ship by  his  acts  and  contracts  done 
in  the  scope  of  the  partnership  trade 
or  business,  and  for  the  purposes 
thereof. 

Bowling   V.   Martin,   6   Ky.    Opin. 
67. 

§  139.  Contracts   in   general. 

A  member  of  a  partnership  may 
bind  his  firm  to  pay  for  articles  such 
as  the  firm  deals  in  where  he  buys  in 
the  firm  name,  although  as  between 
the  partners  he  has  no  such  right; 
and  if  he  buys  in  his  own  name  such 
articles  as  the  firm  deals  in  and  turns 
them  into  the  firm,  the  seller  may 
hold  the  firm  for  the  price. 

Cook  V.  Taylor,  9  Ky.  Opin.  358. 

Although  a  former  partner  can  not 
bind  the  other  members  of  the  firm 
by  the  execution  of  a  note  to  a  cred- 
itor after  dissolution  of  the  firm,  still 
the  creditor  has  the  right  to  disre- 
gard the  unauthorized  contract  and 
sue  on  the  original  undertaking  of  the 
firm. 

Fields'   Admr.   v.   Barnes,    9    Ky. 
Opin.    761. 


§  142.  Mortgages  or  pledges. 

Where  a  mortgage  is  given  by  one 
partner  on  his  Individual  property, 
and  there  is  no  averment  showing 
that  this  individual  liability  was 
created  on  account  of  the  partner- 
ship, or  authorized  by  the  other  part- 
ner, it  is  the  debt  of  the  mortgagor 
alone,  and  his  partner  can  not  be  held 
therefor. 

Vanmeter's  Admr.  v.  Wells,  9  Ky. 
Opin.  365. 

§145.  Borrowing  and  loaning  money. 
One  who  was  a  customer  of  a  part- 
nership, and  knew  who  composed  the 
firm,  will  be  presumed,  in  the  ab- 
sence of  actual  knowledge  of  the  dis- 
solution of  the  firm,  to  have  loaned 
the  money  in  question  to  the  firm 
upon  the  faith  of  the  responsibility 
of  all  the  members  who  composed 
the  firm  and  who  he  believed  still 
composed  it. 

Daniels    y.    Bayles,    7    Ky.    Opin. 
264. 

A  partnership  has  the  right  to  bor- 
row money  to  carry  on  its  business, 
and  to  bind  each  and  every  member 
of  the  firm,  and  It  is  not  Incumbent 
on  the  person  loaning  the  firm  money 
to  see  that  the  money  is  applied  to 
the  business  of  the  firm. 

Rouse   V.    Hughes,    10    Ky.    Opin. 
728. 

§  146.  Negotiable  Instruments. 

Where  notes  of  a  partnership  come 
by  payment  and  assignment  to  the 
hands  of  two  members  of  a  partner- 
ship, they  cease  to  have  any  vitality, 
and  no  suit  can  be  maintained  on 
them;  since  each  member  of  the  firm 
was  liable  for  the  whole  debt,  and 
when  one  of  them  pays  the  notes  he 
is  entitled  to  credit  by  the  firm,  but 
he  can  not  sue  the  firm  upon  them. 
Gardner  v.  Salyers,  10  Ky.  Opin. 
895. 

§157.  Ratification. 

A  ratification  of  a^'^rchase  made 
by  one  member  of  a  fliV^  presupposes 
the  purchase  in  question  *^^*^  have  been 
done  without  competent  **k'ithority 
from  the  firm;  and,  if  one  memf^i^r 
the  firm  contracts  in  the  name  of  tlie 
firm,  although  he  then  had  no  au- 
thority  to   bind   his   copartners,    they 
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may,  by  ratifying  it,  become  bound  as 
if  the  partner  who  made  the  contract 
had  possessed  authority  at  the  time  to 
make  it 

Cook  V.  Taylor,  9  Ky.  Opin.  358. 

(B)      NATURE    AND    EXTENT     OF 
FIRM    LIABILITIES. 

§  165.  Joint  or  Joint  and  several  lia- 
bility in  general. 
Where  A  and  B  made  a  purchase  of 
a  parcel  of  land,  one  day  before  a 
partnership  was  formed,  and  the  pur- 
chase price  went  in  as  part  of  their 
subscription  to  the  partnership,  and 
no  deed  of  transfer  was  made  to  the 
firm,  and  the  partnership  company 
exercised  control  over  and  erected  a 
mill  on  the  property;  and  the  orig- 
inal purchasers  made  one  or  two  at- 
tempts to  sell  the  property  as  indi- 
viduals; in  a  contest  over  the  sale 
of  the  property  at  a  loss,  it  should 
be  borne  by  the  firm,  and  not  by  the 
Individuals. 

Tibb's  Admr.   v.   Paul's  Admr.,  4 
Ky.  Opin.  418. 

Where  one  member  of  a  law  firm 
collects  moneys  of  a  client  of  the 
firm,  either  member  of  the  firm  is 
personally  liable  to  the  client  there- 
for. 

Whitaker  v.  Kesler,  3  Ky.   Opin. 
236. 

An  act  by  which  a  partnership  is 
declared  insolvent  does  not  necessari- 
ly effect  the  individual  estate  of  the 
partners,  and  can  be  made  to  apply 
alone  to  the  firm  and  not  the  in- 
dividual members  thereof. 

Higgenson's  Exrs.  v.  Fitzhenry,  5 
Ky.  Opin.  84. 

§  169.  Acts  of  agent  or  employe  of 
firm. 
One  relying  on  a  written  agreement 
which  shows  S  to  ^/e  merely  an  agent, 
can  not  subsequently  claim  S  to  have 
been  a  partner  and  rely  on  the  writing 
to  prove  same. 

Arkenb^rg  v.  Short,  4  Ky.  Opin. 
563. 

MoHey  borrowed  by  a  person  prior 
to  the  partnership  between  himself 
and  another,  but  which  was  borrowed 
for    and    used    by    the    partnership. 


where  at  the  date  it  was  borrowed  it 
was  contemplated  and  understood  be- 
tween the  parties  that  it  should  be 
used  in  building  a  partnership  build- 
ing, becomes  a  partnership  liability, 
especially  where  the  partners  have 
treated  it  as  such. 

Brooks,  Waterfleld  &  Co.  v.  Love- 
lace &  Co.,  13  Ky.  Opin.  103. 

§  173.  Contracts. 

Where  from  the  evidence,  it  is 
shown  that  an  account  made  out  and 
presented  to  one  member  of  a  firm, 
was  objected  to  in  one  item  only, 
which  he  directed  to  be  corrected,  it 
was  held  sufficient  to  justify  an  ac- 
tion for  an  indebtedness  due  at  that 
time. 

Calvert  v.  Louisville  Journal  Co., 
4  Ky.  Opin.  429. 

While  partnership  property  remains 
unsold  either  partner  has  the  right 
to  have  it  stored  and  cared  for,  and 
the  bailee  should  be  allowed  a  reason- 
able compensation  therefor,  though 
the  partnership  may  have  previously 
ceased. 

Fletcher  v.  Cain,  3  Ky.  Opin.  596. 

A  contract:  "Paducah,  Kentucky. 
♦  ♦  ♦  B.  K.  Williams  has  agreed 
to  let  us  take  one-half  interest  in  150 
barrels  rectified  whiskey  which  he 
contracted  for  December,  1864,  U 
$1.82  per  gallon.  •  ♦  ♦  We  are  to 
divide  profits,  ♦  ♦  ♦  and  to  charge 
nothing  for  accepting  or  selling,"  the 
whisky  being  contracted  for  by  Wil- 
liams at  Cincinnati,  to  be  shipped  on 
his  order,  is  not  a  partnership  con- 
tract. 

Williams  v.  Ashbrook  Co.,  4  Ky. 
Opin.  439. 

Before  the  payee  of  notes  taken  as 
the  consideration  of  the  sale  of  a  one- 
fifth  interest  in  partnership  property, 
can  recover  upon  them,  he  should 
show  ability  to  convey  and  offer  to 
convey  to  the  purchaser  title  to  the 
property,  and  interest  agreed  to  be 
conveyed,  and  if  such  payee  does  not 
own  as  much  as  one-fifth  interest  in 
such  partnership  property,  the  notes 
should  be  credited  by  the  deficiency. 
Scott  V.  Estill,  11  Ky.  Opin.  789. 
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(C)    APPLICATION    OF  ASSETS  TO 
LIABILITIES. 

§177.  Assets  of  firm. 

There  is  no  equitable  principle  by 
which  one  can  assert  his  lien  upon 
the  individual  estate  of  the  partners 
and  then  claim  the  benefit  of  the  part- 
nership effects;  but  he  must  be  con- 
tent with  what  he  has  realized  out  of 
the  individual  property  until  the  part- 
nership creditors  are  made  equal  out 
of  the  partnership  property. 

Higgenson's  Exrs.  v.  Fitzhenry,  5 
Ky.  Opin.  84. 

§  179. Rights  and  liens  of  partners 

as  to  application  to  firm  debts. 

One   who   furnishes   money   to  and 

for  the  use  of  a  partnership  has  a  lien 

for  its  repayment,  on  the  partnership 

property. 

Hildreth  v.  Hughes,  6  Ky.  Opin. 
417. 

Where  a  partner  has  conveyed  his 
undivided  interest  in  firm  property 
and  has  not  reserved  a  lien  thereon 
for  purchase  money,  but  if  forced  to 
pay  partnership  debts  which  were  as- 
sumed by  his  vendee>  he  may  in 
equity  subject  such  conveyed  interest 
in  the  hands  of  his  vendee,  but  not 
where  it  has  been  conveyed  to  indem- 
nify him  for  having  paid  the  partner- 
ship debts. 

Ford  V.  Wornall,  9  Ky.  Opin.  58. 

§  180w Rights      of     firm      creditors 

through  partners. 
A  partner,  when  a  debt  is  incurred, 
is  not  relieved  by  the  fact  that  be- 
fore a  note  is  given  to  evidence  such 
debt,  he  has  withdrawn  from  the 
firm. 

Pace  V.  Claflin  &  Co.,  8  Ky.  Opin. 
706. 

Where  a  settlement  is  made  be- 
tween partners  at  a  given  time,  and 
profits  are  divided  between  them,  the 
partnership  not  being  indebted  at  the 
time,  one  partner  may  invest  his 
money  thus  received  in  land  for  his 
wife  and  children,  and  the  same  can 
not  be  reached  by  creditors  whose 
claims  accrued  after  the  date  of  the 
partnership  settlement. 

Perin's   Admr.   v.   Jacoby,   9   Ky. 
Opin.  411. 


Where  a  partnership  becomes  in- 
debted, and  after  such  indebtedness  is 
incurred  one  partner  draws  funds 
from  the  firm  and  improves  or  buys 
real  estate  for  his  children,  such  prop- 
erty may  be  subjected  to  the  payment 
of  such  creditors. 

Perin's   Admr.   v.   Jacoby,   9    Ky. 
Opin.  411. 

§  182. Rights  and  liens  of  partners 

as  creditors  of  firm. 
A  partner  has  no  right,  by  execu- 
ting his  own  note  for  a  partnership 
debt  and  paying  the  note  at  forty 
cents  on  the  dollar,  to  recover  from 
his  partner  one-half  of  the  whole 
amount  of  the  debt,  but  the  partner 
has  a  right  to  credit  for  half  the  sum 
saved  to  the  firm  by  the  payment  of 
the  debt  with  less  than  the  sum  due, 
and  this  is  true  after  dissolution  of 
the  firm  as  well  as  before. 

Ldndsey   v.    Smith,    11    Ky.    Opin. 

232. 

§  183. Transactions  by  or  between 

partners  affecting  rigiits  of 
creditors. 
One  who  furnishes  money  to  and 
for  the  use  of  a  partnership  is  en- 
titled to  a  preference  to  be  secured  by 
taking  partnership  property  at  its 
value,  over  the  general  creditors  of  a 
member  of  the  partnership. 

Hildreth  v.  Hughes,  6  Ky.  Opin. 
417. 

§  184.  Assets  of  individual  partners. 

§  187. Rights  of  firm  creditors. 

Where,  after  dissolution  of  a  part- 
nership, a  note  is  executed  by  one  of 
the  partners  in  the  firm  name  to  evi- 
dence a  partnership  debt,  if  the  col- 
lection of  the  note  is  defeated  be- 
cause of  a  plea  of  non  est  factum  be- 
ing interposed,  the  creditor  may  sue 
on  his  account  and  recover  such  debt. 
Raybum  v.  Newell,  10  Ky.  Opin. 
449. 

'  Where  a  partnership  sold  all  its 
property,  both  real  am^  personal,  and 
retained  no  lien  for  the  purchase- 
money,  but  the  partnership  purchas- 
ing such  property  fully  paid^  for  it 
and  held  possession  for  five  yeSrtr  er 
more,  the  creditors  of  the  vendors 
can  not  reach  said  property,  but  it 
is  subject  to  the  claims  of  creditors 
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of  the  vendees  whose  debts  were 
created  long  after  their  debtors  took 
possession  of  said  property. 

Reid  V.  Cook  &  Green's  Trustee, 
10  Ky.  Opln.  471. 

(D)      ACTIONS     BY     OR     AGAINST 
FIRMS   OR   PARTNERS. 

§  191.  Capacity  to  sue  and  be  sued  In 

general. 
A  fraudulent  collusion  by  partners 
with  others  to  cheat  and  hinder  cred- 
itors will  give  the  creditors  a  right 
to  the  aid  of  a  court  of  equity;  and, 
where  one  partner  made  a  mortgage 
in  fraud  of  the  rights  of  the  other 
partner  and  of  the  firm  creditors,  it 
gives  the  creditors  a  right  to  come 
into  court  and  set  up  the  lien  of  the 
defrauded  partner  and  have  them- 
selves substituted  to  whatever  lien 
such  partner  had. 

Sachs    &    Co.    V.    Shelton,    8    Ky. 

Opln.  897. 

One  partner  can  not  sue  another  in 
a  court  at  law  for  a  partnersliip  lia- 
bility until  there  has  been  a  settle- 
ment of  the  partnership  and  the  in- 
debtedness has  been  ascertained;  and 
since  such  an  account  must  be  taken 
in  a  court  of  equity,  that  tribunal  has 
power  to  give  ample  relief  as  between 
such  partners. 

Durand    v.    Cunningham,    10    Ky. 
Opin.  702. 

§  197.  Use  of  firm   name. 

Under  the  present  system  of  plead- 
ing, if  an  action  is  brought  in  the 
firm  name  instead  of  the  individual 
names  of  the  partners,  the  defect  may 
be  taken  advantage  of  by  rule  or  mo- 
tion requiring  plaintiffs  to  set  forth 
their  Individual  names. 

Cozine   v.   Kennedy,   6   Ky.   Opin. 
706. 

§194.  Jurisdictlor^ 

Where,  in  a  stilt  against  a  debtor, 
the  debtor  files  a  cross-complaint 
against  plaintiff  and  alleges  that  an- 
other person  is  a  partner  of  plaintiff 
and  that .  the  partner  is  indebted  to 
cross-c0^plainant,  but  does  not  name 
such  partner  as  a  party  nor  have 
him  served  with  process,  the  court 
has  no  jurisdiction  over  said  partner 
and  can  not  bind  him  by  transferring 


the  cause  to  equity  in  order  to  settle 
the  partnership  accounts  between  the 
plaintiff  and  such  partner. 

Faulds    V.    Davis,    11    Ky.    Opin. 
610. 

§  198.  Parties. 

Where  a  partnership  consists  of 
three  persons,  two  of  whom  unite  in 
making  an  assignment  of  the  assets 
of  the  firm  for  the  benefit  of  cred- 
itors, an  action  to  collect  debts  due 
the  firm  by  the  assignee  and  remain- 
ing partner  is  properly  brought  and 
will  not  be  dismissed  because  of  mis- 
joinder of  parties  plaintiff. 

Wilson  &   Spencer  v.  Hampton's 
Assignee,  8  Ky.  Opin.  442. 

A  partner  in  business  does  not 
cease  to  be  a  partner  by  merely  aban- 
doning the  partnership  business. 

Sachs    &    Co.    V.    Shelton,    8    Ky. 
Opin.  897. 

§200. Firms  or  partners  as  de- 
fendants. 
Where  a  dissolving  partnership  is 
indebted  to  A  on  a  note  and  at  such 
dissolution  B,  one  of  the  partners,  and 
C  enter  into  contract  with  the  re- 
tiring partner  to  pay  the  debts  of 
the  firm  up  to  $4,107.41,  before  A  can 
recover  on  such  contract  he  must,  in 
a  court  of  equity,  make  all  of  such 
persons  defendants  and  may,  by  show- 
ing the  insolvency  of  the  retiring  part- 
ner, be  subrogated  to  "his  rights  and 
recover  the  amount  due  him,  but  in 
such  a  proceeding  he  must  aver  and 
show  that  B  and  C  are  still  bound  to 
the  retiring  partner  under  their  con- 
tract. 

Owsley  V.  Williams,  8  Ky.  Opin. 
242. 

§210.  Receiver. 

When  a  receiver  takes  charge  of 
partnership  assets,  he  should  convert 
them  to  cash,  and  where  one  of  the 
partners  has  taken  money  from  the 
business  or  is  indebted  to  the  firm, 
he  occupies  the  same  position  as  other 
debtors,  and  should  be  proceeded 
against  as  other  debtors  are;  and  it 
is  error  for  the  court  to  order  him 
to  pay  into  court  such  money,  or  pay 
his  debt  to  the  receiver,  and  to  im- 
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prison  such  debtor  for  contempt  upon 
his  failure  to  pay  such  debt. 

Walton   V.    Stimkle,   9    Ky.   Opin. 
661. 

§211.  Pleading. 

A  counterclaim  may  be  set  up  by 

one  partner  after  judgment  has  been 

rendered  against  the  other  by  default. 

Smith   y.    Smith's   Admr.,    1    Ky. 

Opin.  411. 

§217.  Evidence. 

Where  one  seeks  to  estop  another 
from  showing  that  he  was  a  member 
of  a  certain  firm,  the  burden  of  es- 
tablishing the  estoppel  is  on  the 
former. 

McCuIlom  V.  Archer,  7  Ky.  Opin, 
731. 

The  evidence  was  held  not  to  show 
that  one  was  a  member  of  a  certain 
firm. 

McCullom  V.  Archer,  7  Ky.  Opin. 
731. 

A  letter  written  to  plaintifT  and 
signed  in  the  firm  name  of  the  part- 
nership, was  held  admissible  in  evi- 
dence with  the  other  facts  and  cir- 
cumstances of  the  case. 

Bowling   V.    Martin,    6   Ky.    Opin. 
67. 

Where  a  partner  purchased  laud 
with  partnership  funds  and  took  title 
in  his  own  name,  and  openly  asserted 
claim  thereto,  and  the  other  partner 
openly  acquiesced  therein,  the  recol- 
lection of  witnesses  as  to  statements 
or  admissions  made  by  him  concern- 
ing the  land  having  been  purchased 
and  held  for  the  partnership  can  not 
be  allowed  to  prevail. 

Harris  v.  Coombs,  7  Ky.  Opin.  15. 

Where  A  and  B,  partners,  entered 
into  an  agreement  to  purchase  land 
to  be  paid  for  out  of  partnership 
funds,  A  assuring  B  that  the  part- 
nership funds  were  sufficient  to  pay 
therefor,  the  burden  of  showing  either 
that  there  was  no  partnership  funds 
appropriable  to  the  purchase  or  that 
they  had  been  otherwise  accounted 
for  and  appropriated,  was  upon  A. 
Swan  V.  Vaughn,  1  Ky.  Opin.  522. 

Where  A  and  B  entered  into  an 
agreement  to  purchase  land,  A  assur- 
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ing  B  that  the  land  would  be  paid  for 
out  of  the  partnership  funds,  they 
being  at  the  time  partners  in  the  mer- 
cantile business;  and  A  being  the  only 
active  manager  of  the  business,  repre- 
sented that  such  funds  were  more 
than  sufficient  to  pay  the  entire  con- 
sideration; in  the  absence  of  proof 
of  a  deficit  of  partnership  funds,  or 
of  a  settlement  of  partnership  ac- 
counts, the  prima  facie  presumption  is 
that  A  paid  for  the  land  as  contem- 
plated by  both  parties,  with  partner- 
ship means,  either  directly  or  Indi- 
rectly. 

Swan  V.  Vaughn,  1  Ky.  Opin.  522. 

Unless  the  real  names  of  the  m- 
dividual  partners  to  a  partnership 
are  disclosed,  the  creditors  will  be 
presumed  to  have  supposed  the  busi- 
ness was  owned  by  those  in  control 
of,  and  who  conducted  the  same,  as 
their  individual  place  of  business. 
Willis  V.  Birdsell,  2  Ky.  Opin. 
319. 

A  member  of  a  partnership  is  pre- 
sumed, in  the  absence  of  evidence  to 
the  contrary,  to  have  known  what 
agreement  was  made  between  the  firm 
and  another,  and  any  declaration  or 
admission  made  by  such  member 
after  the  agreement  was  made  Is  com- 
petent evidence  against  the  firm. 
Jett  V.  South,  9  Ky.  Opin.  812. 

Where  one  member  of  a  partnership 
contracted  with  the  defendant  for 
board  for  himself  and  other  employes 
of  the  firm,  the  board  to  be  paid  out 
of  merchandise  purchased  from  Ihe 
partnership's  store,  it  Is  error  for  the 
court  to  exclude  such  evidence  from 
Ihe  jury,  since  while  one  member  of 
a  firm  can  not  contract  to  pay  his 
individual  debts  out  of  partnership 
property,  the  Jury  might  imply  the 
authority,  and  particularly  In  refer- 
ence to  the  board  of  the  employes  of 
the  firm.  ; 

Parks  &  Co.  v.  Shannon  &  Ca,  10 
Ky.  Opin.  482. 

V.   RETIREMENT   AND  TdMISSION 


OF  PARTNERS. 


s 


§242.  Actions   after   change   of  mem- 
bership. 
Where  a  partnership  is  indebted  on 
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a  note,  and  dissolves,  and  one  of  the 
partners  and  another  executed  a  writ- 
ten contract  with  the  withdrawing 
partner  that  they  would  pay  the  debts 
of  the  partnership  to  the  amount  of 
$4,107.41,  a  creditor  of  such  partner- 
ship can  not  sue  on  the  contract  with- 
out making  the  retiring  partner  a 
party. 

Owsley  V.  Williams,  8  Ky.  Opln. 
242. 

VI.  DEATH  OF  PARTNER,  AND  SUR- 
VIVING  PARTNE21S. 

§245.  Collection    and    distribution    of 

assets. 
It  is  the  duty  of  a  surviving  part- 
ner to  cause  a  full  and  complete  in- 
ventory of  all  partnership  effects  to 
be  made  by  competent  men  in  a  rea- 
sonable time  after  the  death  of  his  de- 
ceased partner,  and  exhibit  same  with 
his  answer  in  the  suit  to  settle  the 
partnership. 

Macke    v.    Rolfe's    Admx.,    1    Ky. 

Opin.  72. 

Upon  the  death  of  one  partner  it  is 
the  duty  of  the  survivor  to  cause  a 
full  and  fair  inventory  of  all  the  stock 
in  trade  to  be  made,  by  competent 
men,  in  a  reasonable  time  thereafter, 
and  to  cause  to  be  kept  a  fair  and 
correct  account  of  all  transactions 
connected  with  the  firm's  business, 
from  the  death  of  his  partner  until 
the  partnership  is  settled. 

Macke   v.    Rolfe's   Admx.,    1    Ky. 
Opin.  496. 

A  surviving  partner  has  a  right  to 
retain  possession  of  firm  assets,  to 
sell  them,  collect  the  debts  and  set- 
tle the  business  of  the  firm,  and  the 
administrator  of  the  deceased  partner 
has  no  power  to  prevent  such  partner 
from  so  doing;  and  where  such  part- 
ner converts  the  assets  to  his  own  use 
in  order  to  make  the  administrator 
liable,  it  must  be  shown  that  facts 
existed  which  made  it  his  duty  to  take 
action,  and  such  as  would  have  en- 
abled him  to  prevent  such  conversion, 
and  that  he^^as  or  ought  to  have  been 
aware  of  «{ich  facts. 

Blaifon's     Admr.     v.     Blanton's 
Admx.,  9  Ky.  Opin.  910. 

§  246.  Real  property  of  firm. 
Partnership    land   should   be   parti- 


tioned instead  of  requiring  the  ad- 
ministrator and  heirs  to  pay  to  co- 
partner their  distributive  portion  of 
the  price  of  the  land. 

Bland  v.  Bland,  3  Ky.  Opin.  501. 

§249.  Rights  and  liabilities  of  surviv- 
ing partner  as  to  estate  of  de- 
ceased. 
A     surviving     partner     should     be 
charged  with  all  sales  after  the  death 
of  his  partner  until  the  business  was 
closed,   and  if  the  surviving  partner 
failed  to  show  by  proof  the  amount 
of  receipts  and  expenditures  of  each 
day  or  month,  it  may  be  done  by  tak- 
ing an  average  month,  as  shown  by 
the  books  of  the  firm,  as  a  criterion. 
Macke  v.    Rolfe's    Admx.,  1  Ky. 
Opin.  72. 

Where  a  partnership  has  been  estab- 
lished by  the  evidence,  and  the  fact 
that  the  intestate  partner  had  sold 
the  firm  property  and  received  the 
money  for  it  being  established  by  the 
pleadings,  such  living  partner  was  en- 
titled to  a  judgment  in  his  favor,  un- 
less his  right  was  cut  off  by  the  plea 
of  the  statute  of  limitations. 

Mitchell's   Admr.   v.   Dunevant,    9 
Ky.  Opin.  362. 

§258.  Actions  by  or  against  surviving 
partners    or   representatives   of 
deceased  partners. 
The  estate  of  a  partner  should  not 
be    held    liable    for   any    partnership 
losses   occurring  after  his   death  ex- 
cept   such    as    may    have    originated 
from   the  insolvency  of  parties   who 
were  indebted  to  the  firm  at  the  time 
of  such  death. 

Joplin   V.   Cordrey,   11   Ky.   Opin. 
643. 

Although  not  a  partner,  an  heir  of 
a  partner  may  sue  and  maintain  an 
action  for  a  settlement  of  the  partner- 
ship and  for  an  accounting. 

Joplin   V.   Cordrey,   11   Ky.   Opin. 
643. 

VII.    DISSOLUTION,    SETTLEMENT, 
AND  ACCOUNTING. 

(B)     RIGHTS,    POWERS,    AND    LIA- 
BILITIES AFTER   DISSOLUTION. 

§278.  Effect  of  dissolution  as  to  pow- 
ers of  partners. 
Though,  after  dissolution  of  a  part- 
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nership.  neither  can,  on  account  of 
the  partnership  relations,  bind  the 
other  by  use  of  the  partnership  name, 
either  member  may  use  the  name  of 
the  other  for  the  purpose  of  the  late 
partnership,  if  authorized  and  per- 
mitted to  do  so  by  the  other. 

White   V.   Ferguson,   4  Ky.   Opin. 
511. 

§280.  Powers  and  acts  of  liquidating 

partner  In  general. 
Where  after  the  dissolution  of  a 
partnership  one  of  the  late  partners 
renews  a  note  against  the  -firm,  and 
the  old  note  is  surrendered,  and  the 
new  one  accepted  under  the  belief 
that  the  parties  executing  it  had  the 
right  to  bind  all  the  partners,  but 
one  of  them  repudiates  the  new  note, 
the  creditor  may  maintain  an  action 
on  the  old  note  and  surrender  the 
new. 

Showers  v.  Henderson  Nat.  Bank, 

9  Ky.  Opin.  191. 

§285.  Contracting   new  obligations   in 

general. 
Where  partners  concluded  to  dis- 
solve the  partnership  and  settle  the 
partnership  accounts,  the  emplojrment 
by  the  firm  of  an  accountant  to  bal- 
ance the  partnership  books  and  cor- 
rect errors  therein  will  not  author- 
ize the  making  of  new  books  and  the 
expenditure  of  money  in  restating 
every  Item  of  account  for  nine  years 
over  the  protest  of  one  of  the  part- 
ners, and  at  the  instance  of  the  other, 
and  the  protesting  partner  can  not  be 
held  liable  for  the  cost  of  such  extra 
work. 

Fullerton's  Admr.  v.  Boyd,  7  Ky. 

Opin.  371. 

Appellant  could  not  repudiate  the 
note  because  it  was  executed  after 
the  dissolution  of  the  firm  and  also 
rely  upon  it  as  a  bar  to  the  action 
on  the  account. 

Greer  v.  Fleming,  5  Ky.  Opin.  661. 

§286.  Making  or  indorsing  negotiable 
Instruments. 
After  the  dissolution  of  the  partner- 
ship, one  partner  can  not  bind  the 
other  partners  by  execution  of  a  note 
for  the  partnership  debts. 

Sandford  v.  Sandford,  6  Ky.  Opin. 
218. 


§288.  Notice  of  dissolution. 

Constructive  notice  of  the  dissolu- 
tion of  a  partnership  is  not  sufficient 
to  deprive  plaintiff  of  the  right  to  deal 
with  either  of  the  partners  with  ref- 
erence to  matters  coming  within  the 
usual  and  legitimate  business  of  the 
partnership,  upon  the  credit  of  the 
firm,  where  he  had  had  former  deal- 
ings with  the  firm. 

Daniels  v.  Bayles,  7  Ky.  Opin.  264. 

An  instruction  to  the  effect  that 
actual  notice  of  dissolution,  derived 
from  any  source  was  sufficient,  is  not 
erroneous;  but  an  instruction  that  re- 
quired such  notice  to  be  given  by  the 
debtors  in  person  is  erroneous. 

Fleming   v.   Martin,   3   Ky.   Opin. 
701. 

Constructive  notice  by  publication 
of  the  dissolution  of  a  partnership  in 
a  local  newspaper,  is  sufficient  to  all 
who  had  not  dealt  with  the  firm,  but 
actual  notice  is  necessary  to  cred- 
itors. 

Fleming  v.    Martin,    3   Ky.   Opin. 
701. 

§292. Operation  and  effect. 

Notice  of  the  dissolution  of  a  part- 
nership published  in  a  newspaper  is 
not  sufficient  to  inform  one  of  such 
dissolution  who  has  had  previous  deal- 
ings with  the  firm,  unless  it  is  shown 
that  such  notice  came  to  the  knowl- 
edge of  such  person. 

Pace  V.  Clafiin  &  Co.,  8  Ky.  Opin. 
707. 

Where  a  partner  in  active  charge  of 
the  partnership  business  ceases  to 
conduct  the  business,  the  other  part- 
ners acquiescing  in  it,  and  the  part- 
ner publishes  a  notice  that  the  part- 
nership is  dissolved  and  no  one  of 
the  partners  questions  the  fact,  at 
least  such  partner  giving  the  notice 
is  estopped  thereafter  to  deny  that 
a  dissolution  of  that  firm  did  take 
place. 

Boyd  V.  Tabb,  13  Ky.  Opin.  591. 

§296.  Actions  by  or  against  partners 
after  dissolution. 
Non  est  factum  pleaded  by  a  mem- 
ber of  a  firm,  to  a  note  given  by  the 
firm  for  a  debt,  after  dissolution  of 
the  firm,  but  before  actual  notice  to  a 
creditor,  is  not  a  defense  to  a  suit 
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by  the  creditor  on  such  note  who  has 
had  previous  dealing  with  the  firm 
before  the  execution  of  the  note. 

Pace  V.  Claflin  &  Co.,  8  Ky.  Opln. 
706. 

(C)    DISTRIBUTION    AND    SETTLE- 
MENT BETWEEN   PARTNERS 
AND  THEIR  REPRESENT- 
ATIVES. 

§297.  Necesalty  of  settlement  In  gen- 
eral. 
Where  a  partner  failed  to  demand 
a  settlement  of  a  partnership  for  six 
years  after  it  had  been  closed,  though 
he  could  have  done  so  any  day,  and 
failure  to  exhibit  the  books  upon 
warning  by  the  court,  is  guilty  of 
gross  laches,  and  his  action  will  be 
dismissed. 

Graham,  Admr.,  v.  Hodges,  4  Ky. 
Opin.  343. 

In  the  absence  of  fraud  or  mistake 
in  a  settlement  made  by  partners 
themselves,  and  not  waived  or  aban- 
doned by  them,  a  court  of  equity  will 
commence  with  it,  in  proceeding  to 
state  an  account  between  them,  and 
regard  it  as  conclusive  of  all  ante- 
cedent transactions  appearing  to  have 
been  embraced  therein. 

Raimy's    Admr.    v.   Willis,    4    Ky. 
Opin.  229. 

§  300.  Property  and  transactions  to  be 

included. 
If,  at  the  time  of  the  dissolution  of 
a  partnership,  appellant  did  not  know 
that  certain  partnership  funds  had 
been  used  by  appellee,  he  can  not  be 
presumed  to  have  intended  to  release 
appellant  from  a  responsibility  which 
appellee  did  not  then  know  existed. 
Gaggin    v.    Barnes,    5    Ky.    Opin. 

684. 

§302.  Discharge  of  obligations. 

Where  appellant  and  W  were  part- 
ners, and  upon  the  dissolution  of  the 
partnership  W  assumed  the  debts  of 
the  firm;  and  afterwards  W  borrowed 
money  from  the  appellee,  with  appel- 
lant as  his  surety,  a  part  of  which  he 
used  to  discharge  one  of  the  partner- 
ship debts;  and  appellee  sued  appel- 
lant on  the  note  executed  to  him  as 
W's  surety,  to  which  action  the  ap- 
pellant pleaded  and  relied  on  the 
statute  of  limitations  as  a  bar;   the 


pasrment  of  the  partnership  debt  by 
W  out  of  a  part  of  the  money  bor- 
rowed from  appellee  did  not  change 
the  true  condition  of  appellant  on  the 
note. 

Everston  v.  Beckham,  3  Ky.  Opin. 
633. 

Where  the  evidence  shows  that  on 
the  dissolution  of  the  partnership,  T 
undertook  to  collect  the  means  of  the 
firm,  and  out  of  that  pay  the  debts, 
this  would  not  change  the  character' 
of  M's  responsibility  from  principal 
to  surety;  and  until  this  agreement  is 
fully  carried  out,  the  obligations  were 
the  debts  of  both. 

Merrill  v.  Taylor,  2  Ky.  Opin.  576. 

§  304.  Repayment  to   partners  of  pre- 
miums or  advances. 
One  of  the  partners,  in  a  partner- 
ship,      having     furnished     a     larger 
amount  of  funds  than  his  portion,  the 
others   were   severally   liable   to   him 
for  the  diCFerence  to  make  the  capital 
furnished    by   all   equal;    and   one    of 
them  would  not  be  liable  Jointly  with 
the  other,  for  the  sum  he  would  pay. 
Rudy  V.  Cartwell,  3  Ky.  Opin.  484. 

In  a  partnership,  where  equal  in- 
terests invested  are  to  bear  equal 
profits,  the  value  of  the  articles  put 
in  the  business  at  the  time  furnished 
is  the  basis  for  determining  the  cap- 
ital advanced. 

Rudy  V.  Cartwell,  3  Ky.  Opin.  484. 

Where  by  the  terms  of  a  partner- 
ship, each  partner  was  to  contribute 
equally  to  the  capital,  and  one  part- 
ner paid  in  more  than  the  other,  he  is 
entitled  to  interest  on  the  excess, 
upon  settlement  of  the  partnership. 
Rosseau  v.  Falkener,  5  Ky.  Opin. 
255. 

§  309.  Lien  for  balance. 

A  partner,  after  dissolution  of  the 
firm,  is  entitled  to  a  lien  on  the  real 
estate  of  the  partnership,  which  had 
been  bought  and  improved  by  the 
partnership,  for  a  debt  due  him  from 
his  late  partner,  and  this  lien  is  su- 
perioi:  to  the  lien  of  creditors  whose 
claims  arose  after  dissolution  against 
the  surviving  partner. 

Marsh  v.  Breeze,  8  Ky.  Opin.  229. 
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§311.  Private  accounting  and  settle- 
ment. 
The  written  memorandum  of  the 
settlement  of  a  partnership,  executed 
by  both  parties,  is  prima  facie,  a  full 
settlement  of  all  the  accounts  be- 
tween the  parties  at  the  time  the  pa- 
per was  signed. 

Green  v.  Pullins,  5  Ky.  Opln.  362. 

(D)    ACTIONS     FOR     DISSOLUTION 
AND  ACCOUNTING. 

§315.  Grounds  of  action. 

Inasmuch  as  the  existence  of  the 
partnership  was  denied  by  appellant 
and  his  contention  sustained  by  the 
court,  there  was  no  reason  why  the 
cause  should  have  been  referred  to 
the  master  for  a  settlement  of  the 
accounts  between  the  parties. 

Jesse  V.  Dulin,  5  Ky.  Opin.  558. 

Where  partners  have  kept  no  ac- 
counts or  books  and  can  therefore  ar- 
rive at  no  Just  settlement  of  their 
accounts,  and  one  of  them  applies  to 
a  court  of  equity,  asking  a  settlement 
of  the  accounts  and  alleging  a  large 
loss  in  the  business,  in  the  absence 
of  any  books  or  accounts,  about  all 
the  court  is  able  to  do  is  to  leave 
the  parties  where  they  are  and  dis- 
miss the  petition. 

Bradford  v.  Ware's  Exrs.,  13  Ky. 
Opin.  31. 

§318.  Form  of  remedy. 

In  settlement  of  a  partnership,  the 
account  should  be  settled  by  charging 
the  senior  member  with  all  money  re- 
ceived and  interest,  in  so  far  as  was 
used  for  his  individual  purposes,  and 
the  Junior  member  should  have  a  Judg- 
ment against  him  for  this  sum,  with 
a  lien  on  the  senior  member's  undi- 
vided interest  in  the  land  not  sold. 
Green's  Elxr.  v.  Watkins,  1  Ky. 
Opin.  430. 

§325.  Receiver. 

The  evidence  was  held  to  show  that 
a  trustee  appointed  to  close  partner- 
ship affairs  and  make  disbursement 
of  the  proceeds,  was  not  negligent 
and  did  not  make  improper  applica- 
tion of  the  funds,  and  that  he  exer- 
cised proper  skill  in  the  execution  of 
the  trust. 

Gibson  v.  Thompson,  6  Ky.  Opin. 
98. 


PART  PAYMENT. 

Revival  of  cause  of  action,  see  Limita- 
tion of  Actions,  S  152. 


PART  PERFORMANCE. 

Of    contract,    see    Contracts,     §  297 ; 
Frauds,  Statute  of,  §  129. 

PARTY  WALLS. 

S  4.  Creation  and  existence  of 
right. 

§  8.  Rights  and  liabilities  of  ad- 
Joining  owners. 

§4.  Creation  and  existence  of  right. 

Where  a  will  holds  up  and  supports 
a  dwelling  sold  it  will  be  presumed 
that  it  was  intended  to  be  conveyed 
as  a  part  of  the  house  and  such  a 
wall  is  a  party-wall  intended  to  sup- 

;  port  the  buildings  on  either  side  of  it. 

,         Hendrick   v.   Haly,   11   Ky.   Opin. 

785. 

I 

§8.  RIghte  and  liabilities  of  adjoin- 
ing owners. 
If  appellant's  vendor  sanctioned 
the  erection  of  the  partition  wall,  he 
can  not  occupy  a  more  favorable  posi- 
tion than  he  might  if  he  had  not  con- 
veyed the  property. 

McLaughlin    v.    Howard,    5    Ky. 
Opin.  443. 

PASSENGERS. 

See   Carriers,   IV. 

Assuming  dangerous  position  on  car, 

see  Carriers,  §  344. 
Injuries  to,  see  Shipping,  VIII. 
Persons   accompanying   shipments   of 

live  stock,  see  Carriers,  S  242. 

PASSWAY. 

See  Easements. 

By   prescription,   see   Private   Roads, 
§2. 

PATENTS. 

X.  TITLE  CONVEYANCES  AND  CON- 
TRACTS. 
(C)   LICENSES  AND  CONTRACTS. 
§  208.  Requisites    and   validity   of 
license. 
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§  212.  Rights,    remedies,    and    lia- 
bilities of  licensees. 
XII.  INFRINGEMENT.  . 
(C)  8UIT8  IN  EQUITY. 
§  286.  Persons   entitled  to   sue. 
§  316.  Scope  and  extent  of  relief 
in  general. 

See  Public  Lands,  II,  J. 

Presumption  of  knowledge  of  conflict 
of  land  patents,  see  Adverse  Pos- 
session, §  41. 

Validity  of  land  patent,  see  Evidence, 
§387. 


X.  TITLE  CONVEYANCES  AND  CON- 
TRACTS. 

(C)     LICENSES    AND    CONTRACTS. 

§208.  Requisites       and      validity      of 

license. 
As  a  matter  of  law  the  title  to  the 
use*  of  the  patent  right  did  not  pass, 
as  it  is  manifest  that  the  sale  from 
P  to  C  was  for  cash  and  of  the  tangi- 
ble property,  there  being  nothing  said 
as  to  the  use  of  the  patent  right. 
Powers  &  Spalding  v.  Cooper,  1 

Ky.  Opin.  309. 

§212.  Rights,  remedies,  and  liabilities 
of  licensees. 
When  a  right  to  manufacture  and 
sell  a  patented  article  is  conveyed  by 
one  not  entitled  to  convey,  and  hence 
fraudulent,  before  the  purchaser  can 
avail  himself  of  the  fraud  as  a  de- 
fense to  an  action  to  collect  the  pur- 
chase price,  he  must  offer  to  return 
what  he  has  purchased. 

Weltzel  V.  Nover,  8  Ky.  Opin.  351. 

Where  as  an  inducement  to  contract 
for  the  purchase  of  territory  in  which 
to  sell  a  patented  machine  the  seller 
falsely  and  fraudulently  represents 
that  said  territory  had  not  been  can- 
vassed, the  purchaser  is  not  bound  by 
said  contract. 

Driver  v.  Hunt,  11  Ky.  Opin.  169. 


XII.     INFRINGEMENT. 
(C)     SUITS  IN   EQUITY. 

§  286.  Persons  entitled  to  sue. 

An  injunction  should  not  be  granted 
against  the  part  owner  of  a  patent,  as 


both  parties  are  entitled  to  the  use  of 
the  patent  right  until  sold  for  division. 
Powers  &   Spalding  v.  Cooper,  1 
Ky.  Opin.  309. 

§316.  Scope  and  extent  of  relief  in 
general. 
The  court  should  adjudge  the  sale 
of  the  right  to  use  a  patent  right 
where  it  is  not  susceptible  of  divi- 
sion between  the  part  owners. 

Powers  &  Spalding  v.  Cooper,  1 
Ky.  Opin.  309. 


PAUPERS. 

IV.  SUPPORT,   SERVICES.   AND  EX- 
PENSES. 
§  39.  Local  authorities  liable. 
§  50.  Recovery    for    services    and 
supplies,    and   other   expendi- 
tures. 


IV.  SUPPORT,  SERVICES.  AND  EX- 
PENSES. 

§39.  Local  authorities  liable. 

There  is  no  legal  obligation  on  the 
county  to  pay  for  the  support  of  its 
paupers;  however.  It  may,  through  its 
court,  assume  such  liability;  but  mere 
promises  of  members  of  the  court  are 
not  enforcible  as  against  the  county, 
as  the  court  can  only  speak  through 
its  records  through  official  action. 

Perkins  v.  Hart  County  Court,  10 
Ky.  Opin.  570. 

§50.  Recovery  for  services  and  Mip- 
plies,  and  other  expenditures. 
No  allowance  for  services  volun- 
tarily rendered  in  the  support  of  the 
poor  by  a  citizen  can  be  demanded  as 
a  matter  of  right  from  the  county 
court. 

Cheatham  v.  Adair  County  Court, 
9  Ky.  Opin.  587. 

The  manner  in  which  charity  Is  to 
be  bestowed  on  the  county's  poor  is 
left  to  the  county  court,  and  there  is 
no  implied  promise  that  the  county 
will  repay  one  who  has  expended 
money  for  the  poor. 

Cheatham  v.  Adair  County  Court, 
9  Ky.  Opin.  587. 
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PAWNBROKERS. 

§5.  Rights  and  liabilities  of  goods 
pawned. 
Where  property  held  by  one  as 
pawn-broker  is  levied  on  and  sold  by 
his  creditor,  and  he  abandons  his 
right  to  recover  the  property,  he  must 
be  held  to  have  consented  to  the  ac- 
tion of  the  constable  who  levied  there- 
on and  sold  the  property. 

New  Jersey  Mut.  Ins.  Co.  v.  Glore, 
6  Ky.  Opin.  523. 

PAYMENT. 

I.  REQUISITES  AND   SUFFICIENCY. 

§  1.  Nature  and  reqiiisites  in  gen- 
eral. 

S  3.  Constitutional  and  statutory 
provisions. 

§  5.  Persons  to  whom  payment 
may  be  made. 

§    8.  Mode  of  making  pasrment. 

S 12.  Particular  kinds  of  money 
or  currency. 

§  15.  Payment  by  bills  or  notes. 

9  16. In  general. 

§  18. Bill,  acceptance,  or  note 

of  third  person. 

9  20.  Payment  by  checks. 

9  25.  Payment  by  entry  of  debits 
or  credits  by  application  of 
deposits  or  funds. 

9  30.  Payment  in  goods  or  specific 
articles. 

9  32.  Part  payment  on  account. 

9  33.  Conditional  payment. 

9  35.  Receipt  or  other  acknowledg- 
ment, 
n.  APPLICATION. 

9  36.  Rights  of  parties  in  general. 

9  40.  Application  in  absence  of  ap- 
propriation by  parties, 
ni.  OPERATION  AND  EFFECT. 

9  50.  Discharge    of   debt    in    gen- 
eral 
IV.  PLEADING,    EVIDENCE,    TRIAL, 
AND  REVIEW. 

9  60.  Requisites  and  sufficiency  of 
plea  of  answer. 

9  63.  Issues,  proof,  and  variance. 

9  64.  Presimiptions  and  burden  of 
proof. 

9  66. Lapse  of  time. 

9  69.  Admissibility  of  evidence. 

9  70. In  general. 

9  72.  Weight  and  sufficiency  of 
evidence. 

9  73. In  general. 

9  78.  Verdicts  and  findings. 


See  Accord  and  Satisfaction;  Bdlls 
and  Notes,  VII;  Contracts,  9  330; 
Rewards,  9  13. 

Burden  of  proving  payment,  see  Ven- 
dor and  Purchaser,  9  315. 

By  administrator,  see  E2xecutors  and 
Administrators,  9  276. 

By  check,  see  Banks  and  Banking, 
9  137. 

In  gold  or  silver,  see  Contracts,  9  308. 

Legal  tender,  see  Executors  and  Ad- 
ministrators, 9  83. 

Over  payment  by  administrator,  see 
Executors  and  Administrators,  9  310. 

Of  judgment,  see  Judgment,  9  875. 

Of  purchase  price,  see  Sales,  IV,  D. 

Of  rent,  see  Landlord  and  Tenant, 
9  212. 

Place  of  payment,  see  Bills  and  Notes, 
9  428. 

Partial  payments,  see  Bills  and  Notes, 
9  433. 

Part  payment  as  afPecting  limitation 
of  action,  see  Limitation  of  Actions, 
9  152. 

Plea  of  payment,  see  Bills  and  Notes, 
9  484. 

Proceeding  to  compel  payment  by  pur- 
chaser, see  Judicial  Sales,  9  28. 

Renewal  of  note  not  payment  of  debt, 
see  Mortgages,  9  298. 

To  one  partner,  see  Partnership,  9  125. 

Waiver  of  payment  of  premiums  in 
advance,  see  Insurance,  9  186. 

What  constitutes,  see  Sales,  9  155. 

When  conclusively  established,  see 
Judicial  Sales,  9  21. 

I.  REQUISITES  AND  SUFFICIENCY. 

§  1.  Nature  and  requisites  in  general. 

Payment  of  Judgments  enjoined  by 
an  intestate,  must  be  shown  by  proper 
evidence  to  have  been  made  with  the 
consent  of  intestate,  or  by  his  request, 
or  that  they  were  debts  the  payor  was 
legally  bound  to  discharge. 

Lawrey's  Admr.  v.  Beverly,  4  Ky. 
Opin.  383. 

§3.  Constitutional   and   statutory   pro- 
visions. 
The  deposit  of  money,  due  on  an 
obligation,  with  the  clerk  without  an 
order  of  court,  is  not  a  payment  pro 
tanto  of  the  amount,  but  subject  to 
such  adjustment  as  may  thereafter  be 
made  by  the  termination  of  the  suit. 
Adams'    EJxr.    v.    Murray,    3    Ky. 
Opin.  115. 
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The  deposit  of  amount  due  on  a 
note  with  the  clerk,  without  an  order 
of  the  court,  is  not  a  legal  payment 
so  as  to  amount  to  a  discharge  of  lia- 
bility thereon. 

Adams'    Exr.    v.    Murray,    3    Ky. 
Opin.  115. 

§5.  Persons   to    whom    payment    may 
be  made. 
A  payment  to  a  duly  qualified  ad- 
ministrator is  a  payment  to  the  heirs 
of  the  estate. 

Harmon   v.    Ross'   Admr.,    3    Ky. 
Opin.  266. 

§8.  Mode  of  making  payment. 

Where  an  agent  undertakes  to  pay 
money  to  his  principal,  when  conveni- 
ent or  as  soon  as  practicable,  he  is 
bound  to  pay  in  a  reasonable  time, 
without  regard  to  the  happening  of  a 
contingency,  where  none  is  actually  or 
constructively  specified  in  the  con- 
tract, and  the  waiting  by  plaintiff 
from  March  to  the  following  January 
was  a  reasonable  time. 

Stone  V.  Heam,  3  Ky.  Opin.  578. 

§  12.  Particular  kinds  of  money  or  cur- 
rency. 
Where  an  obligation  undertaken  at 
a  time  when  there  was  a  difference  in 
the  value  of  gold  and  paper  currency, 
provided  for  payment  in  gold,  the 
obligee  may  enforce  payment  in  gold 
or  its  equivalent  in  value  of  paper 
currency. 

Hiatt  V.  Taylor,  7  Ky.  Opin.  672. 

A  payment  on  a  note  in  confederate 
currency,  made  and  accepted  within 
the  military  lines  of  the  confederate 
states  is  valid. 

Hazelrigg  v.  Prater,  5  Ky.  Opin. 
482. 

§15.  Payment  by  bills  or  notes. 

§16. In  general. 

Receiving  the  debtor's  note  is  not 
the  payment  of  a  debt  in  the  absence 
of  an  agreement  by  the  creditor  to  ac- 
cept the  note  as  such  payment. 

Kuhn  V.  Adams,  10  Ky.  Opin.  750. 

In  a  suit  on  a  note,  where  the  de- 
fense is  payment  by  the  acceptance  of 
another  note,  an  instruction  is  erro- 
neous where  the  Jury  are  told  that 
"If  they  believe  from  the  evidence 
that  Henry  Jones,  Jr.   (a  defendant). 


paid  and  took  up  any  part  of  the  note 
in  controversy  they  must  find  for  the 
defendants  a  credit  for  the  amount  so 
paid,"  it  was  improper  to  leave  the 
jury  to  decide  what  constituted  pay- 
ment. 

Farmers'  Nat.  Bank  of  Mt.  Ster- 
ling V.  Wilkerson  &  Jones,  10 
Ky.  Opin.  810. 

§18. Bill,    acceptance,    or    note    of 

third  person. 
A  creditor  who  receives  a  promis- 
sory note  of  a  third  person  by  assign- 
ment of  his  debtor,  in  the  absence  of 
an  agreement  that  the  assignment 
is  received  as  payment,  has  the  right 
only  to  collect  the  note  and  credit 
the  amount  on  his  debt;  but  the 
assignment  is  not  payment  and  he  is 
not  required  to  credit  his  debt  with 
the  amount  due  on  the  note,  when  it 
is  not  collected. 

McDonald  v.  Green,  12  Ky.  Opin. 
62. 

§20.  Payment  by  checks. 

A  check  given  in  payment  of  tax 
revenue,  with  the  words  "on  revenue" 
written  on  the  face,  is  sufficient  as 
evidence  of  payment  on  that  fund, 
since  such  a  payment  would  not,  in 
addition,  have  to  be  proved  by  evi- 
dence aliunde  that  it  was  delivered  as 
payment  pro  tanto  on  that  demand. 
Slavln  V.  Dunn,  3  Ky.  Opin.  316. 

A  bank  check  reciting:  "in  full  of 
all  demands  to  date,"  is  held  to  be  but 
prima  facie  evidence  of  payment,  and 
may  be  explained  or  corrected  by 
proof  aliunde. 

Crigler  v.  Lockard,  3  Ky.  Opin. 
669. 

§25.  Payment   by   entry  of  debits  or 
credits  or  by  application  of  de- 
posits or  funds. 
The  entering  of  a  credit  of  $500.00 
on  the  note  under  the  erroneous  be- 
lief that  the  crop  of  tobacco,  when 
sold,  would  net  that  amount,  does  not 
commit  the  creditor  to  that  amount  of 
credit. 

Patterson  v.  Field,  5  Ky.  Opin. 
393. 

§30.  Payment  In  goods  or  specific  ar^ 
tides. 
One  can  not  pay  his  debts  by  offer- 
ing to  pay  them  in  horses  at  a  price 
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fixed  on  them  by  himself,  and  an  offer 
to  do  so  not  accepted  will  not  relieve 
the  debtor  or  his  sureties. 

Leet  Y.   Robertson,   8   Ky.   Opin. 
638. 

§  32.  Part  payment  on  account. 

Where  a  trustee,  holding  $600  for 
the  rightful  owners,  pays  them  $300 
and  takes  a  receipt  in  full  or  a  trans- 
fer of  their  interests,  such  payment 
and  transfer  is  not  final  and  will  not 
discharge  the  debt. 

DeCourcey's  Admr.  v.  Dickens,  10 
Ky.  Opin.  660. 

§33.  Conditional  payment. 

Where  a  debtor  made  part  pasrment 
on  the  debt  on  the  promise  of  the 
creditor  not  to  sue  for  the  residue  at 
the  approaching  term  of  court,  the 
promise  not  to  sue  was  without  con- 
sideration. 

Johnson  v.  Walker,   6   Ky.   Opin. 
464. 

§35.  Receipt  or  other  acknowledg- 
ment. 
A  receipt  in  full  by  an  attorney  for 
professional  services  rendered,  with 
full  knowledge  and  in  the  absence  of 
fraud  or  mistake,  is  conclusive  as  to 
the  rights  of  the  parties. 

Black  V.  McCoy,  7  Ky.  Opin.  609. 

II.    APPLICATION.      . 

§36.  Rights  of  parties  In  general. 

A  claim  of  payment  on  a  note,  which 
was  applied  on  another  note  of  a  dif- 
ferent amount,  to  be  thus  transferred, 
must  be  proved  absolutely,  and  not  by 
a  contrariety  of  evidence. 

Coots  V.  Turner,  3  Ky.  Opin.  711. 

§40.  Application  In  absence  of  appro- 
priation by  parties. 
A  creditor  who  holds  notes  against 
a  party  individually,  and  against  a 
firm  of  which  he  is  a  member,  may  ap- 
propriate a  remittance,  in  the  absence 
of  directions,  to  apply  to  the  firm  ac- 
count, to  the  payment  of  the  ^individ- 
ual  indebtedness. 

Hayden  v.   Temple   &   Barker,   3 
Ky.  Opin.  473. 

When  a  debtor  fails  to  direct  how 
a  pasrment  shall  be  applied  and  his 
creditor  applies  it  to  the  wrong  debt, 
he  can  not  be  heard  to  say  that  this 


mistake  exonerates  him  from  paying 
the  debt  sued  on. 

Hamilton  v.  Barnes,  5  Ky.  Opin. 
167. 

Where  A.  was  working  for  B.,  and 
an  agreed  settlement  was  made  up  to 
a  certain  date,  which  was  closed  by 
acceptance  given  by  B.  and  afterwards 
A.  continued  to  work  for  B.,  and  pay- 
ments were  made  to  him  from  time 
to  time;  B.  would  not  have  the  right 
to  ask  that  the  payments  should  be 
applied  first  to  the  acceptances. 

Ohio  River  Pet.  Co.  v.  Young,  4 
Ky.  Opin.  213. 

Where  two  notes  are  due,  one  of 
which  has  been  assigned,  the  court 
will  apply  credits  to  the  unassigned 
note,  but  not  so  when  the  unassigned 
note  is  not  due. 

Sharp  V.  Nathan,  Powel  &  Adams, 
2  Ky.  Opin.  300. 

By  failing  to  state  the  date  of  the 
payment  of  $250  on  the  mortgage  debt, 
if  nothing  appeared  in  the  record  from 
which  the  time  could  be  fixed,  the 
credit  should  have  been  entered  as  of 
the  date  of  the  maturity  of  the  debt. 
Farmer  v.  Milan,  1  Ky.  Opin.  344. 

Where  land  and  personal  property 
are  sold  on  the  same  terms  and  upon 
the  same  credit,  and  notes  taken  for 
the  aggregate  amount  show  that  the 
consideration  for  the  land  was  blended 
with  and  formed  part  of  the  considera- 
tion of  each  note,  all  payments  on  the 
notes  should  operate  as  a  payment  on 
the  land  in  the  proportion  it  bore  to 
the  whole  indebtedness. 

Craycroft  v.  Johnson,  1  Ky.  Opin. 
86. 

If  the  payments  were  made  by  the 
obligors  before  the  note  was  in  fact 
assigned  and  transferred,  or  before 
they  had  any  notice  of  the  assign- 
ment, they  were  entitled  to  a  credit 
for  such  payments. 

DeBaum   v.    Davis,    1    Ky.    Opin. 
281. 

III.     OPERATION   AND   EFFECT. 

§50.  Discharge  of  debt  In  general! 

The  voluntary  payment  of  a  note  be- 
fore its  maturity,  gives  the  payor  no 
right  to  stop  the  interest;    therefore 
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only  so  much  as  was  paid  over  and 
above  the  legal  interest,  on  the  sum 
borrowed,  will  be  usurious;  and  an 
overpayment  thus  made  of  $48.03  is  a 
sum  of  which  the  appellate  court  has 
no  Jurisdiction. 

Ferguson  v.  Griffith,  2  Ky.  Opin. 
287. 


IV.     PLEADING,  EVIDENCE,  TRIAL 
AND  REVIEW. 

§  60.  Requisites  and  sufficiency  of  plea 
or  answer. 
An  answer  merely  alleging  the  pay- 
ment, presents  no  cause  of  action. 
Champlin   v.   Betz   &    Schraeften- 
berger,  5  Ky.  Opin.  231. 

§  63.  issues,  proof,  and  variance. 

Where  a  suit  is  brought  on  a  note, 
the  answer  pleading  payment,  and  that 
plaintiff  accepted  payment  in  confed- 
erate money  in  full  payment,  and  the 
illegality  of  confederate  money  is 
pleaded  in  reply,  it  was  necessary  for 
defendant  to  show  by  proof  that  at 
the  time  and  place  of  payment  the 
military  power  and  jurisdiction  of  the 
confederate  states  predominated,  or 
that  the  payment  was  voluntarily  re- 
ceived by  plaintiff  in  satisfaction. 
Williams  v.  Godsay,  8  Ky.  Opin. 
210. 

§  64.  Presumptions  and  burden  of 
proof. 
Where  a  payment  has  been  proven, 
it  is  incumbent  on  the  plaintiff  to 
show  by  proof  that  he  had  another 
debt  against  the  defendant  to  which 
it  was  applied. 

Roberts  v.  Ketchen,  5  Ky.  Opin. 
254. 

In  the  absence  of  direct  proof  of 
payment  of  the  consideration  ex- 
pressed in  a  deed  from  a  father  to 
his  son,  he  will  be  heldi  liable  there- 
for. 

Scott  V.  Pinson,  3  Ky.  Opin.  573. 

Where  the  owner  of  execution  debts 
makes  no  effort  to  collect  them  for 
more  than  fourteen  years  and  repeat- 
edly states  that  such  debts  are  paid, 
these  facts  and  circumstances  afford 
strong  presumptive  and  corroborative 
evidence  of  payment. 

Burks  V.  Strader,  13  Ky.  Opin.  101. 


§66. Lapse  of  time  . 

Where  a  bank,  for  a  period  of  eight 
or.  nine  years,  delays  any  attempt  to 
collect  a  note  held  by  it,  such  delay 
tends  to  show  that  some  settlement 
had  been  made. 

National     Bank    of    Stanford    v. 
Hocker,  11  Ky.  Opin.  416. 

§69.  Admissibility  of  evidence. 

§70. in  general. 

The  acknowledgment  of  pajrment  In 
a  deed  of  conveyance  can  not  be  held 
to  be  conclusive,  but  is  subject  to  be 
rebutted. 

Bradford   v.    Kirby,   2    Ky.    Opin. 
587. 

Where,  in  an  action  for  collection 
of  a  debt,  payment  is  not  pleaded  as 
a  defense,  evidence  of  payment  is  not 
admissible. 

Vallandingham  v.  Igo,  8  Ky.  Opin. 
427. 

It  is  always  competent  to  prove  that 
no  money  was  in  fact  paid,  although 
the  party  offering  the  evidence  may 
have  given  a  receipt  acknowledging 
payment. 

Rice's  Guardian  v.  Rice,   10   Ky. 
Opin.  490. 

§72.  Weight    and    sufficiency    of    evi- 
dence. 

§73. in  general. 

Where,  among  the  vouchers  found 
in  the  record  is  a  check  dated  Louis- 
ville, April  1,  1865,  drawn  by  H.  in 
favor  of  J.,  for  one  thousand  dollars 
on  hay  and  com,  and  also  a  receipt 
signed  by  J.  dated  Louisville,  April  1, 
1865,  to  H.  for  W.  and  H.  for  one 
thousand  dollars  on  hay  and  com,  the 
coincidence  of  date,  amount,  person 
to  whom  paid,  and  for  what  paid,  ex- 
pressed in  the  same  words,  and  in  the 
same  order,  show  that  the  receipt  was 
for  the  identical  sum  for  which  the 
check  was  drawn. 

Ward  V.  Claxton  &  Jones,  5  Ky. 
Opin.  314. 

§78.  Verdicts  and   findings. 

Money  paid  by  one  party  to  another 
under  a  mutual  mistake  is  held  to 
have  been  paid  without  consideration, 
and  should  be  refunded,  and  a  peremp- 
tory instruction  should  not  be  given 
for  defendants. 

Higdon  V.  Bradshaw,  1  Ky.  Opin. 
589. 
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PEACE  OFFICERS. 

See  Sheriffs  and  Constables. 
Duties  of,  see  Sheriffs  and  Constables, 
§  77. 

PENALTIES. 

Whether  too  light  or  too  severe,  see 
Criminal  Law,  §  1208. 

§5.  Defenses. 

An  undertaking  to  pay  an  attorney's 
fee  in  the  event  the  creditor  is  com- 
pelled to  sue,  is  In  the  nature  of  a 
penalty  against  which  the  debtor  will 
be  relieved  in  equity;  however,  if  the 
debtor  pays  such  fee,  he  can  not  re- 
cover it  back. 

Clemmens  v.  Connell,  8  Ky.  Opin. 
301. 

PENSIONS. 

Exemption  of  pension  money,  see  Ex- 
emptions, §  49. 

Pension  money  exempt  from  execu- 
tions^ see  Ejxemptions,  §  49. 

Rights  of  creditors  of  pensioner,  see 
Army  and  Navy,  §  13. 

§5.  Pension  agencies  and  agents. 

Where  a  pension  agent  paid  the 
money  to  persons  not  entitled  to  re- 
ceive it,  and  thus  put  it  beyond  the 
power  of  the  person  entitled  to  it  to, 
collect  it,  an  action  will  lie  against 
the  agent  therefor. 

Gallagher  v.  Mitchell,  7  Ky.  Opin. 
722. 


PEREMPTORY  INSTRUC- 
TION. 

See  Trial,  VI,  D. 

In  criminal  prosecution,  see  Criminal 

Law,  §  753. 
When  should  not  be  given,  see  Trial, 

§  168. 

PERJURY. 

I.  OFFENSES  AND  RESPONSIBIL- 
ITY THEREFOR. 

§  4.  Proceeding  in  which  oath  was 
administered. 

§  6. ^Judicial  proceedings. 

§  9.  Jurisdiction  or  authority  of 
court  or  tribunal  or  officer  ad- 
ministering oath. 


§  11.  Materiality  of  testimony   or  as- 

sertion. 
§  12.  Falsity  of  testimony  or  assertion, 

and  knowledge  thereof. 
IL  PROSECUTION      AND      PUNISH- 
MENT. 
§  18.  Indictment  or  information. 

§  19. Requisites  and  sufficiency 

in  general  I 
§  30.  Evidence. 

§  32. ^Admissibility. 

§  35.  Trial. 

§  37. Instructions. 

I.    OFFENSES    AND    RESPONSIBIL- 
ITY THEREFOR. 

§4.  Proceeding  in  which  oath  was  ad- 
ministered. 

§6. Judicial  proceedings. 

To  convict  a  person  of  the  crime  of 
false  swearing,  it  must  appear  to  have 
been  committed  in  a  matter  which  was 
judicially  pending,  or  on  a  subject  in 
which  he  can  legally  be  sworn,  or  on 
which  he  is  required  to  be  sworn, 
when  sworn  by  a  person  authorized 
by  law  to  administer  an  oath. 

Woolsey  v.  Commonwealth,  11  Ky. 
Opin.  776. 

§9.  Jurisdiction  or  authority  of  court 
or   tribunal    or   officer   adminis- 
tering oath. 
The  court  must  have  had  Jurisdic- 
tion in  the  cause  in  which  one  has 
sworn  falsely,  or  he  will  not  be  guilty 
of  false  swearing,  since  the  adminis- 
tration   of   an   oath    in    a    case    over 
which  the  court  has  not  Jurisdiction 
is  like  every  other  part  of  the  pro- 
ceeding, a  mere  nullity. 

McClannohan    v.    Commonwealth, 
10  Ky.  Opin.  72. 

§  11.  IMateriality  of  testimony  or  asser- 
tion. 
An  incompetent  witness  may  com- 
mit perjury,  and  where  he  has  sworn 
falsely  and  corruptly  in  a  matter  ma- 
terial to  the  case  he  may  lawfully  be 
adjudged  guilty. 

Conmionwealth  v.  Fortues,  9  Ky. 
Opin.  527. 

Whether  certain  testimony  is  ma- 
terial, when  one  is  charged  with  per- 
jury in  swearing  to  it,  is  a  question 
of  law,  and  ought  to  be  decided  by  the 
court;  and  in  such  case  it  is  for  the 
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Jury  to  decide  what  the  testimony  of 
the  defendant  was  and  whether  it  was 
willfully  and  corruptly  false;  hut  the 
court  should  decide  whether  it  was 
material. 

Renan  v.   Commonwealth,  10  Ky. 
Opin.  959. 

Where  it  is  not  made  to  appear  that 
the  alleged  false  testimony  was  ma- 
terial, the  crime  of  perjury  is  not 
made  out. 

Renan  v.  Commonwealth,  10  Ky. 
Opin.  959. 

§  12.  Falsity  of  testimony  or  assertion, 
and  knowledge  thereof. 
Corrupt  false  swearing  before  a 
grand  Jury  is  perjury  where  the  grand 
Jury  had  legal  authority  to  investigate 
the  matter  about  which  the  witness 
testified  falsely  and  the  testimony  was 
material. 

Commonwealth  v.  Smock,  10  Ky. 
Opin.  430. 

II.     PROSECUTION    AND     PUNISH- 
MENT. 

§18.  Indictment  or  information. 

§  19. Requisites   and   sufficiency   In 

general. 
In  a  prosecution  for  perjury  against 
a  witness  who  has  sworn  before  a 
grand  Jury,  it  is  not  necessary  to  aver 
in  the  indictment  that  the  grand  Jury 
was  sworn. 

Commonwealth  v.  Smock,  10  Ky. 
Opin.  430. 

An  indictment  for  perjury  is  good 
which  charges  the  accused  with  being 
sworn  by  the  grand  Jury,  and  willfully, 
knowingly  and  falsely  testifying  that 
he  was  not  at  the  burying  of  A  in 
company  with  B ;  nor  did  he  leave  said 
burying  in  company  with  B,  and  that 
he  made  those  statements  to  avoid  dis- 
covering and  testifying  as  to  who  it 
was  that  fired  and  carried  the  pistol 
and  created  disorder,  the  grand  Jurt 
having  under  investigation  the  ques- 
tion as  to  who  was  guilty  of  said  of- 
fense. 

Sikes   V.   Commonwealth,   11   Ky. 
Opin.  890. 

§  30.  Evidence. 

§  32. Admissibility. 

Where  in  a  civil  suit  one  is  charged 
with  perjury  in  making  a  statement 


under  oath  before  the  grand  Jury,  a 
member  of  the  grand  Jury  is  com- 
petent to  prove  what  the  statement 
was. 

Hall  V.  Hamilton,  8  Ky.  Opin,  208. 

In  a  prosecution  for  perjury  charg- 
ing that  the  accused  falsely,  wilfully 
and  knowingly  testified  in  a  Judicial 
proceeding  that  he  saw  a  named  per- 
son set  fire  to  a  certain  house,  which 
was  burned  by  the  firing,  it  was  error 
for  the  court  to  refuse  to  permit  the 
defense  to  prove  that  the  named  per- 
son did  bum  the  house,  that  he  had 
before  that  time  threatened  to  bum 
it,  and  that  the  general  character  of 
such  person  was  bad,  and  was  that  of 
a  house-burner. 

Evans  v.   Commonwealth,  10  Ky. 
Opin.  331. 

§  35.  Trial. 

§  37. Instructions. 

Where  one  is  sworn  to  testify  be- 
fore a  grand  Jury,  and  is  asked  if  he 
had  seen  any  one  gaming  wherein 
money  or  property  of  value  was  bet, 
won  or  lost,  and  answers  "I  have  not. 
I  don't  recollect.  I  can't  recollect.  I 
have  played  a  hundred  or  more  games, 
but  can't  recollect  when,  where  or 
with  whom  I  have  played  for  money 
or  property,"  an  instruction  stating 
that  "A  confession  of  the  defendant 
relative  to  the  offense  with  which  he 
is  charged,  unless  made  in  open  court, 
will  not  warrant  a  conviction  unless 
accompanied  by  other  proof  that  such 
an  offense  was  committed,"  is  mis- 
leading, for  such  confession  related 
to  a  different  matter  from  that  for 
which  he  was  indicted  and  tried,  sincf< 
he  was  only  put  on  trial  for  swearing 
falsely  as  to  others  being  guilty  of 
gaming,  and  it  does  not  follow  that 
he  was  guilty  of  false  swearing  be- 
cause he  confessed  to  guilt  in  gaming. 
McClure  v.  Commonwealth,  12  K**- 
Opin.  601. 


PERSONAL  INJURY. 

See  Carriers,  IV,  D;  Damages,  VI,  A; 
Limitation  of  Actions,  §  31;  Master 
and  Servant,  III;  Municipal  Cor- 
porations, XII. 

Action  for,  see  Municipal  Corpora- 
tions, S  810. 
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Actions  for  injuries  to  passenger,  see 
Carriers,  §  309. 

From  dangerous  premises,  see  Land- 
lord and  Tenant,  §  164. 

From  defective  bridge,  see  Bridges, 
§§  34,  36. 

Prom  excavation  in  street,  see  Mu- 
nicipal Corporations,  §  782. 

Instructions  as  to  measure  of  dam- 
ages, see  Damages,  §  95. 

Instruction  as  to  physical  suffering, 
see  Damages,  §  97. 

Liability  for,  see  Municipal  Corpora- 
tions, XII,  C. 

Liability  for  injury  from  defect  in 
sidewalk,  see  Municipal  Corpora- 
Uons  §  774. 

Measure  of  damages,  see  Damages, 
VI.  A. 

Of  boy  on  turntable,  see  Railroads, 
§279. 

Of  passengers,  see  Shipping,  9  166. 

Person  near  railroad  track,  see  Rail- 
roads, §  2731^. 

Persons  on  railroad  track,  see  Rail- 
roads, §§  359,  376. 

Persons  on  or  near  railroad,  see  Rail- 
roads, X. 

Persons  on  or  near  street  railroad 
track,  see  Street  Railroads,  §  92. 

Recovery  held  not  excessive,  see  Dam- 
ages, S  130. 

To  servant,  see  Master  and  Servant, 

ni. 


PERSONAL  PROPERTY. 

Division  of,  see  Descent  and  Distribu- 
tion, §  73. 

Measure  of  damages  for  injuries  to, 
see  Damages,  §  113. 

Title  by  accession,  see  Accession,  §  1. 

Title  by  adverse  possession,  see  Ad- 
verse Possession,  §  101. 


PEST  HOUSE. 

Establishment  of,  see  Municipal  Cor- 
porations, §  734. 


PHYSICIANS  AND  SUR- 
GEONS. 

Liability  of  county  for  services  of  phy- 
sician attending  smallpox  case,  see 
Counties,  §  132. 


Right  of  physician  to  prescribe  and 
sell  intoxicating  liquors  to  patients 
for  medical  use,  see  Intoxicating 
Liquors,  §  155. 

Sale  of  intoxicating  liquors  by  physi- 
cian, see  Intoxicating  Liquors,  §§ 
152.  166. 


PLAINTIFFS. 
See  'Parties,  I. 


PLAT. 

Construed  as  part  of  deed,  see  Deeds, 
§99. 

Showing  boundary  of  land,  see  Bound- 
aries, §  10. 


PLEADING. 

I.  FORM  AND  ALLEGATIONS  IN 

GENERAL. 

9    6.  Matters  judicially  noticed. 

§  8.  Matters  of  fact  or  conclu- 
sions. 

S  9.  Conclusions  of  law  from 
facts  alleged. 

S  11.  Matters  of  evidence. 

§  16.  Sufficiency  of  allegations  in 
general. 

§  18.  Certainty,  deflnlteness,  and 
particularity. 

S  20.  Disjunctive  and  alternative 
allegations. 

§  25.  Language  and  form  of  allega- 
tions. 

§  32.  Pleading  written  instru- 
ments. 

§  34.  Construction  in  general. 

9  36.  Conclusiveness  of  allegations 
or  admissions  on  party  plead- 
ing. 

§  37.  Effect  of  omission  to  make 
allecratlons 

II.  DECLARATION,'  COMPLAINT,  PE- 

TITION, OR  STATEMENT. 

9  40.  Time  for  filing  or  service. 

9  41.  Form  and  requisites  of 
declaration  in  general. 

9  42.  Form  and  requisites  of  com- 
plaint, petition,  or  statement 
in  general. 

9  48.  Statement  of  cause  of  action 
In  general. 

9  54.  Reference  from  one  count  o»* 
paragraph  to  another. 

9  64.  Duplicity. 
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S  68.  Allegations  on  knowledge,  or 

on  Information  and  belief. 
§  71.  Damages. 
§  72.  Prayer  for  relief. 

III.  PLEA  OR  ANSWER,  CROSS- 
COMPLAINT,  AND  AFFIDAVIT 
OF  DEFENSE. 

(A)  DEFENSES  IN  GENERAL. 

S  76.  Nature  and  scope  of  defense. 

§  78.  Necessity  for  defense. 

S  79.  Matter   constituting   defense 

in  general. 
S  80.  Partial    defenses. 
§  82.  Right  to   defend,  and  leave 

of  court. 
§  84.  Joint   or    separate    pleas   or 

answers  of  codefendants. 
§  85.  Time  to  plead. 
§  87.  Mode    of    pleading   defenses 

in  general. 
§  88.  Plea   or   answer  to   part  of 

cause  of  action  or  pleading  of 

plaintiff. 
$89.  Pleading    different   pleas    or 

defenses  together. 

§  90. In  general. 

§  91. Dilatory  pleas  or  matter 

In  abatement  and  other  pleas 

or  defenses. 

§  93. Inconsistent  defenses. 

§  96.  Statement  of  defense. 

(B)  DILATORY  PLEAS  AND  MAT- 

TER   IN    ABATEMENT. 
§  106.  Plea   in   abatement. 

(C)  TRAVERSES      OR       DENIALS 

AND  ADMISSIONS. 

§  112.  Nature  and  office  of  trav- 
erse or  denial. 

§  114.  Sufficiency  of  traverse  in 
general. 

§  115.  General   issue. 

9 117.  Common  or  specific  trav- 
erse. 

§  123.  General  issue  or  general 
denial  under  codes  of  proced- 
ure. 

§  126.  Negative  pregnant. 

§  127.  Admissions  in  general. 

§  129.  Admissions  by  failure  to 
traverse  or  deny. 

(D)  MATTER   IN    AVOIDANCE. 

§  131.  Form  and  requisites  of  plea 
in  general. 

(E)  SET-OFF,        COUNTERCLAIM 

AND  CROSS-COMPLAINT. 

§  138.  Nature  and  office  of  plead- 
ing. 

§  140.  Time  for  pleading. 


§  142.  Form  and  requisites  of  plea 
or  answer  in  general. 

S 146.  Counterclaim   in  answer. 

S  147.  Cross-complaint  in  general. 

§  148.  Cross-complaint  against 
plaintiff. 

§  149.  Cross-complaint  against  co- 
defendant  or  third  parties. 
(F)  AFFIDAVIT  OF  DEFENSE,  OR 
OF    MERITS. 

§  155.  Form  and  requisites  in  gen- 
eral 

IV,  REPLICATION    OR   REPLY   AND 

SUBSEQUENT   PLEADINGS. 

§162.  Nature  and  office  of  repli- 
cation and  reply. 

§  163.  Statutory  provisions. 

§  164.  Necessity  for  pleading  In 
reply. 

§  167. Set-off    or    counterclaim 

in  answer. 

S  169.  Matter  to  be  pleaded  in  re- 
ply in  general. 

§  172.  Time  for  filing  or  service. 

§  173.  Form  and  requisites  of  rep- 
lication in  general. 

§  176.  Traverses   or  denials. 

§  177.  Admissions. 

§  178.  Confession  and  avoidance. 

§  182.  Failure  to  reply. 

V.  DEMURRER   OR   EXCEPTION. 

§  187.  Mode  of  making  objections 
to  pleading. 

§  189.  Nature  and  office  of  demur- 
rer, and  pleadings  demur- 
rable. 

§  192.  Grounds  for  demurrer  in 
general. 

§  193.  Grounds  for  demurrer  to 
declaration,  complaint,  peti- 
tion or  statement. 

§  199.  Time  for  filing  or  serving 
demurrer. 

§  203.  Scope  and  extent  of  demur- 
rer in  general. 

§  205.  General   demurrer. 

§  212.  Abandonment  or  waiver  of 
demurrer. 

§  214.  Admissions   by  demurrer. 

§  217.  Effect  of  demurrer  as  open- 
ing record. 

§  218.  Hearing  and  determination 
on  demurrer. 

§  219.  Operation  and  effect  of  de- 
cision on  demurrer. 

§  223. Sustaining  demurrer. 

§  225. Amendment    or    further 

pleading  after  demurrer  sus- 
tained. 
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VI.  AMENDED  AND  SUPPLBMESNT- 
AL  PLEADINGS  AND  RE- 
PLEADER, 

§  229.  Right  to  amend  pleadings 
in  general. 

§  233.  Leave  of  court  to  amend. 

§  236. ^Discretion  of  court. 

§  237. ^Amendment   to   conform 

to   proofs. 

§  238. Application     for     leave, 

and  determination  thereon  in 
general. 

§  242.  Amendment  of  declaration, 
complaint,  petition  or  state- 
ment 

$  243. ^Defects     amendable     in 

general. 

§  245. Condition  of  cause   and 

time  for  amendment. 

§  248. New   or   difterent  cause 

of  action. 

§  249. Change  of  form  of  ac- 
tion. 

§  255.  Amendment  of  plea  or  an- 
swer. 

§  256. Defects     amendable     in 

general. 

§  259. S  u  b  J  e  c  t-matter     and 

grounds  in  general. 

§269.  Amendment  of  replication 
or  reply  and  of  subsequent 
pleadings. 

§  285.  Further,  additional,  or  sub- 
stituted pleading. 

Vn.  SIGNATURE  AND  VERIFICA- 
TION. 

§  289.  Necessity  for  verification 
and  effect  of  omission. 

S  290. In  general. 

§  295.  Persons    who    may    verify 
.   pleading. 

VIII.  PROFERT,  OYER  AND  EXHIB- 

ITS. 

§  307.  EJxhibits  annexed  to  plead- 
ing. 

1 308.  Written  instruments  or 
copies  thereof  filed  with 
pleading. 

S  310.  Construction,  operation  and 
effect  in  general. 

IX.  BILL    OF    PARTICULARS,    AND 

COPY   OF   ACCOUNT. 

S  315.  Right  to  particulars  in  gen- 
eral. 

§317.  Particulars  of  cause  of  ac- 
tion. 

§319.  Particulars  of  set-off  or 
counterclaim. 


X.  FILING,     SERVICE     AND     WITH- 

DRAWAL. 

§  334.  Demand  or  notice  or  other 
proceedings  to  compel  filing 
or  service. 

§  339.  Withdrawal  or  abandon- 
ment of  pleadings. 

§  340.  Lost  or  destroyed  plead- 
ings. 

XI.  MOTIONS. 

§  342.  Judgment  on  pleadings. 

§  345. Insufficiency  of  cause  of 

action  or  defense. 
§  367.  Making   more   definite   and 

certain. 
§  369.  Election  between  causes  of 

action,  counts  or  defenses. 

XII.  ISSUES,      PROOF     AND     VARI- 

ANCE. 

§  371.  Materiality  of  issues. 

§  373.  Matters  to  be  proved. 

§  374. Allegations   in   general. 

§  379.  Evidence  admissible  under 
pleadings. 

§  380. Conformity  to  pleadings 

in  general. 

§  386.  Variance  between  allega- 
tions and  proof. 

§  388. Extent    of    variance    in 

general. 

§  394. Written   instruments. 

XIII.  DE3FECTS    AND    OBJECTIONS, 

WAIVER,  AND  AIDER  BY 
VERDICT   OR  JUDGMENT. 

§  400.  Defects  and  objections 
which  may  be  cured  or 
waived. 

§  401.  Cure  by  subsequent  plead- 
ing. 

§  403. Pleading      of      adverse 

party. 

§  404.  Waiver  of  objections  to 
pleadings  in  general. 

§  405.  Waiver  of  objection  to  pe- 
tition. 

§  411.  Waiver  of  objection  to  set- 
off or  counterclaim  or  cross- 
complaint. 

§  431.  Aider  by  verdict  or  judg- 
ment. 

§  433. Defects    in    or    want   of 

declaration,  complaint,  peti- 
tion or  statement. 


See  Bills  and  Notes,  §§  461,  462,  466 
Cancellation  of  Instruments,  §  37 
Contracts,  §  331;  Conspiracy,  §  18 
Corporations,  §  514 ;  Counties,  §  222 
Creditors'     Suit,     §    37;     Damages, 
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VIII,  A;  Ejectment,  §  62;  Dower. 
§  78 ;  Elxecutors  and  Administrators, 
5  442;  Extortion,  §  11;  Forcible 
Entry  and  Detainer,  §  22;  FYaud, 
§41;  Frauds,  Statute  of,  §  145; 
Fraudulent  Conveyances,  III,  F; 
Guardian  and  Ward,  §  130;  Hus- 
band and  Wife,  §  228;  Infants,  §  91; 
Injunction,  §  116;  Interest,  §  64; 
Justices  of  the  Peace,  §  89;  Land- 
lord and  Tenant,  §  230;  Libel  and 
Slander,  §  79;  Malicious  Prosecu- 
tion, §  51;  Mortgages,  444;  Munici- 
pal Corporations,  §  1554;  Negli- 
gence, §107;  Nuisances,  §  48;  Ref- 
ormation of  Instruments,  §  35;  Re- 
plevin, §  56;  Specific  Performance, 
§112;  Trade-Marks  and  Trade- 
Names,  §  92;  Trespass,  §  40;  Set- 
off and  Counterclaim;  Trusts  §  371; 
Usury,  §  111 ;  Vendor  and  Purchaser, 
§§  280,  314,  349;  Work  and  Labor, 
§21. 

Action  on  judgment,  see  Judgment, 
§912. 

Allegation  in  garnishment  proceeding, 
see  Garnishment,  §  88. 

Allegation  of  excuse  for  nonperform- 
ance, see  Contract,  §  338. 

Allegation  of  malice,  see  Libel  and 
Slander,  §  83. 

Allegation  of  tender  or  readiness  to 
perform,  see  Contracts,  §  335. 

Allegation  too  general  and  indefinite, 
see  Ferries,  §  35. 

Amendment  of  petition  in  ejectment, 
see  Ejectment,  §  65. 

Amendment  of  pleadings  after  re- 
mand by  Court  of  Appeals,  see  Ap- 
peal, §  1196. 

Answer  by  defendant  in  attachment, 
see  Attachment,  §  253. 

Answer  as  estoppel,  see  Estoppel,  §  68. 

Answer  as  to  dower  right,  see  Dower, 
§78. 

Answer  denying  corporate  existence, 
see  Corporations,  §  514. 

Answer  in  action  for  dower,  see 
Dower,  §  72. 

Answer  in  action  for  slander,  see 
Libel  and  Slander,  §  90. 

Answer  in  action  for  trespass,  see 
Trespass,   §   41. 

Answer  in  action  of  ejectment,  see 
Ejectment,  §§  68,  G9. 

Answer  in  action  on  account,  see  Ac- 
count, §  17. 


Answer  in  action  on  lease,  see  Land- 
lord and  Tenant,  §  230. 

Answer  in  action  on  note,  see  Bills 
and  Notes,  §§  473,  4)74. 

Answer  in  action  to  enforce  assess- 
ments for  public  improvements,  see 
Municipal  Corporations,  §  567. 

Answer  in  foreclosure  proceeding,  see 
Mortgages,  §  454. 

Answer  in  suit  to  quiet  title,  see 
Quieting  Title,  §  37. 

Answer  of  payment,  see  Payment, 
§60. 

Answer  on  information  and  belief, 
see  Admiralty,  §  59. 

Answer  setting  up  bankruptcy,  see 
Bankruptcy,  §  435. 

Answer  setting  up  fraud  in  procure- 
ment of  note,  see  Bills  and  Notes, 
§477. 

Answer  setting  up  mistake  in  account 
stated,  see  Account  Stated,  §  18. 

Answer  setting  up  statute  of  fraud, 
see  Frauds,  Statute  of,  §  151. 

Answer  setting  up  statute  of  limita- 
tions, see  Limitation  of  Actions, 
§183. 

Answer  to  creditors'  suit,  see  Credit- 
ors' Suit,  §  37. 

Answer — Sufficiency  of,  see  Deeds, 
§  184. 

Assumpsit,  see  Assumpsit,  Action  on, 
§19. 

Bad  answer  to  bad  petition,  see  Ap- 
peal,  §   1157. 

Breach  of  contract  in  action  for  con- 
tract price,  see  Contracts,  §  338. 

Bringing  up  rejected  pleadings  by  bill 
of  exceptions,  see  Appeal,  §§  518, 
678. 

Counterclaim,  see  Set-off  and  Counter- 
claim, §  29. 

Cross  complaint  in  action  by  partners, 
see  Partnership,  §  194. 

Demurrer,  answer  or  motion  because 
of  defect  of  parties  plaintiff,  see 
Attachment,  §  306. 

Demurrer  on  ground  of  limitation  of 
action,  see  Limitation  of  Actions, 
§180. 

Demurrer  to.  indictment,  see  Indict- 
ment and  Information,   §   58. 

Demurrer  to  petition  to  quiet  title, 
see  Quieting  Title,  §  41. 

Demurrer  to  petition  to  set  aside 
deed,  see  Deeds,  §  184. 

Disclaimer  in  partition  proceedings, 
see  Estoppel,   §   71. 
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F&ilure  to  answer  in  suit  on  judg- 
ment, see  Judgment,  §  912. 

Filing  substitute  answer  for  lost  rec- 
ord, see  Records,  §  17. 

Forming  part  of  record  of  case,  see 
Appeal,   §  518. 

Fraud,  see  Fraud,  §  48. 

General  allegation  of  fraud,  see  Judg- 
ment, §  372. 

In  case  of  wrongful  attachment,  see 
Attachment,  S  373. 

In  equity,  see  E3qulty,  IV. 

In  nature  quitimet,  see  Executors  and 
Administrators,  §  502. 

Innuendoes,  see  Libel  and  Slander, 
S86. 

In  suit  against  guardian,  see  Guardian 
and  Ward,  S  130. 

Intervening  petition,  see  Attachment, 
S306. 

Judgment  on  cross  petition,  see  Judg- 
ment, §§  246,  247. 

Making  rejected  pleading  part  of  rec- 
ord by  bill  of  exceptions,  see  £]xcep- 
tions.  Bill  of,  §  21. 

Operation  of  pleading  as  estoppel,  see 
Estoppel,  §  3. 

Particularity  of  statement  in  petition 
for  personal  injuries,  see  Damages, 
S9  141,  142. 

Petition  against  administrator  for 
misuse  of  funds,  see  Executors  and 
Administrators,  §  442. 

Petition  against  bank  for  negligence, 
see  Bankruptcy,  §  226. 

Petition  by  administrator,  see  Execu- 
tors and  Administrators,  §  444. 

Petition  by  assignee,  see  Assign- 
ments, §  130. 

Petition  by  distributee  alleging  fraud 
by  misappropriation  of  assets,  see 
Elxecutors  and  Administrators,  §  116. 

Petition  for  aiding  and  abetting  in 
conversion,  see  Trover  and  Conver- 
sion, §  5. 

Petition  for  breach  of  contract  of  sale, 
see  Sales,  §  352. 

Petition  for  breach  of  covenant  of 
bond,  see  Bonds,  §  124. 

Petition  for  damages  for  obstruction 
of  turnpike,  see  Turnpikes  and  Toll 
Roads,  S  49. 

Petition  for  damages  for  unlawful 
sales  of  intoxicating  liquor,  see  In- 
toxicating Liquors,  §  306. 

Petition  for  damages  to  sheep  by 
dogs,  see  Animals,  §  77. 

Petition  for  divorce,  see  Divorce,  §  90. 


Petition  for  false  imprisonment,  see 
False '  Imprisonment,  S  20. 

Petition  for  malicious  prosecution, 
see  Malicious  Prosecution,  §  51. 

Petition  for  recovery  of  excessive 
freight  charges,  see  Carriers,  §  196. 

Petition  for  specific  performance,  see 
Specific  Performance.  S  112. 

Petition  for  trespass,  see  Trespass, 
§40. 

Petition  in  action  against  subscribers 
for  stock,  see  Corporations,   §   268. 

Pettition  in  action  for  supplies  fur- 
nished a  boat,  see  Admiralty,  §  59. 

Petition  in  action  on  appeal  bond,  see 
Appeal,  §  1245. 

Petition  in  action  on  award,  see  Arbi- 
tration and  Award,  §  85. 

Petition  in  action  on  supersedeas 
bond,  see  Appeal,  §  1245. 

Petition  in  garnishment,  see  Garnish- 
ment, §  86. 

Petition  in  proceedings  to  sell  land, 
see  Judicial  Sales,   §   36. 

Petition  in  replevin,  see  Replevin, 
§56. 

Petition  of  married  women  for  home- 
stead exemption,  see  Homesteads, 
§213. 

Petition  on  account,  see  Account,  Ac- 
tion on,  §  21. 

Petition  on  foreign  judgment,  see 
Judgment,  §  937. 

Petition  on  guaranty,  see  Guaranty, 
§85. 

Petition  on  guardian's  bond,  see 
Guardian  and  Ward,  §  182. 

Petition  on  improvement  contract 
see  Municipal  Corporations,  §  557. 

Petition  on  injunction  bonds,  see  In 
Junction,   §  242. 

Petition  on  Judgment  against  admin 
istrator,  see  Executors  and  Admin 
istrators,  §  454. 

Petition  on  official  bond,  see  Officers 
§141. 

Petition  on  receiver's  bond,  see  Re 
ceivers,  §  183. 

Petition  on  sherifT's  bond,  see  Sher- 
iffs and  Constables,  §  168. 

Petition  on  sheriff's  bond  as  tax  col- 
lector, see  Taxation,  §  568. 

Petition  on  sheriff's  bond  for  conver- 
sion of  attached  property,  see  At- 
tachment, §  168. 

Petition  on  sheriff's  bond,  see  Sher- 
iffs and  Constables,  §§  160,  168. 

Petition  on  supersedeas  bond,  see  Ap- 
peal, §  462. 
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Petition  on  written  contract,  see  Con- 
tracts,  §§   332,  333. 

Petition  to  enforce  assessment  for 
public  improvement,  see  Municipal 
Corporations,  §  567. 

Petition  to  enforce  contract  of  sale, 
see  Sales,  §  411. 

Petition  to  enforce  payment  of  license 
fee,  see  Intoxicating  Liquors,  §  94. 

Petition  to  enforce  resulting  trust, 
see  Trusts,  §  371. 

Petition  to  enforce  vendor's  lien,  see 
Vendor  and  Purchaser,  §  280. 

Petition  to  foreclose  mortgage,  see 
Mortgages,  §  447. 

Petition  to  quiet  title,  see  Quieting 
Title,  §  35. 

Petition  to  review  judgment,  see 
Abatement  and  Revival,  §  75. 

Petition  to  set  aside  conveyance,  see 
Deeds,  §  184. 

Petition  to  set  aside  fraudulent  con- 
veyance, see  Fraudulent  Convey- 
ances, §  259. 

Plea  in  avoidance  of  statute  of  limita- 
tions, see  Limitation  of  Actions, 
§§  179, 180, 192. 

Plea  of  absence  of  power  to  mort- 
gage, see  Mortgages,  §  454. 

Plea  of  limitations,  see  Limitation  of 
Actions,  §  178. 

Plea  of  payment,  see  Bills  and  Notes, 
§484. 

Plea  of  tender,  see  Tender,  §  22. 

Pleading  estoppel  as  defense,  see 
Estoppel,  §  109. 

Pleading  statute  as  defense,  see  Lim^ 
itation  of  Actions,   §   181. 

Plea  to  action  on  mining  lease,  see 
Mines  and  Minerals,  §  61. 

Possession,  see  Adverse  Possession, 
§110. 

Presumption  that  defects  In  pleading 
have  been  cured,  see  Appeal,  §  915. 

Presumption  that  demurrer  was  over- 
ruled, see  Appeal,  §  915. 

Probate  of  will,  see  Wills,  §  28. 

Statute  of  fraud  as  defense,  see 
Frauds,  Statute  of,  §  151. 

Reply  in  action  on  note,  see  Bills  and 
Notes,  §  486. 

Rescission  of  contract,  see  Contracts, 
§346. 

Right  to  file  answer,  see  Appeal,  §  195. 

Set-ofT,  see  Set-off  and  Counterclaim, 
§28. 

Striking  answer  from  record,  see 
Libel  and  Slander,  §  90. 


Sufficiency  of  petition  as  affidavit, 
see  Attachment,  §  211. 

Use  of  firm  money,  see  Partnership, 
§  197. 

When  allegation  of  petition  can  not 
be  taken  as  true,  see  Judgment, 
§100. 

When  reply  not  necessary,  see  At- 
tachment, §  306. 

I.  FORM  AND  ALLEGATIONS  IN 

GENERAL. 

§6.  Matters  Judicially  noticed. 

It  is  not  necessary  to  plead  an 
amendment  to  the  charter,  for  the 
court  is  bound  to  take  notice  of  it 
without  any  pleading. 

City  of  Paducah  v,  Kahn,  8   Ky. 
Opin.  35. 

§8.  Matters  of  fact  or  conclusions. 

Allegations  in  an  answer,  forming 
both  conclusion  of  the  law  and  facts 
in  the  case  are  demurrable. 

Fagan  v.  Elam,  2  Ky.  Opin.  365. 

To  authorize  the  rejection  of  a 
credit  entered  on  a  note,  it  must  be 
alleged  that  the  claim  therefor  had 
been  presented  and  refused  by  a  com- 
missioner of  the  court,  the  note  hav- 
ing been  formerly  in  a  commission- 
er's hands,  or  the  facts  should  be 
stated  which  will  furnish  a  valid  and 
sufficient  reason  why  the  commis- 
sioner should  reject  it. 

White's  Admr.  v.  Cole,  3  Ky.  Opin. 
318. 

Where  appellant,  in  his  amended  pe- 
tition, admitted  that  he  was  not  the 
owner  of  the  horse  he  traded,  but  had 
general  permission  to  trade  him,  such 
statements  are  only  conclusions  of 
the  pleader  and  not  a  statement  of 
such  facts  as  would  divest  the  owner 
of  the  title  to  the  horse. 

Barber  v.  Moore,  5  Ky.  Opin.  192. 

Facts    from    which    conclusions    of 
law  are  drawn,  and  not  the  conclu- 
sions themselves  must  be  pleaded. 
Presiding    Judge    of    Washington 
County  Court  v.  Cumberland  & 
O.  R.  Co.,  5  Ky.  Opin.  519. 

The  averment  that  the  provisions  of 
the  Constitution  were  not  complied 
with  by  the  General  Assembly  upon  its 
final  passage  of  the  act  of  incorpora- 
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tion  Is  a  mere  conclusion  of  law,  set 

up  by  the  pleader. 

Presiding  Judge  of  Washington 
County  Court  v.  Cumberland  & 
O,  R.  Co.,  5  Ky.  Opin.  519. 

To  aver  that  the  cost  of  a  public 
improvement  amounts  to  a  practical 
confiscation  of  property  is  only  an 
averment  of  a  conclusion. 

Slaughter  v.  City  of  Louisville,  8 
Ky.  Opin.  24. 

Where  there  is  no  averment  that 
an  intestate  died  childless  nor  that  his 
father  is  not  living,  the  statement  in 
the  petition  that  appellant  is  "the 
only  heir  at  law"  is  only  the  state- 
ment of  a  conclusion  of  law. 

Gardner  v.  Williams,  8  Ky.  Opin. 
50. 

A  pleading  must  set  forth  facts,  and 
no  issue  of  fact  is  raised  where  con- 
clusions are  pleaded. 

Boulware  v.  Louden,  8  Ky.  Opin. 
93. 

The  statement  in  a  pleading  that 
the  pleaders  are  the  heirs  of  a  named 
person,  is  but  a  conclusion;  but  the 
pleaders  should  aver  the  death  of  the 
ancestor  and  their  relation  to  him,  so 
that  the  court  may  determine  whether 
they  are  heirs  or  not. 

Herrel  v.  Porter,  8  Ky.  Opin.  265. 

In  a  complaint  on  a  promissory  note 
it  is  pleading  only  a  legal  conclusion 
to  aver  that  the  defendant  executed 
his  note. 

Berry  v.  Chapman,  9  Ky.  Opin. 
350. 

The  facts  constituting  a  cause  of  ac- 
tion or  defense  must  be  stated  in  the 
petition  or  answer,  and  facts  not 
pleaded  will  be  unavailing,  although 
well  established  by  the  evidence;  and 
when  an  issue  is  not  formed  by  the 
pleadings,  evidence  of  facts  is  unavail- 
able that  would  be  potential  if  such 
issue  were  made. 

Alford  V.  McKenzie,  9  Ky.  Opin. 
506. 

Where  an  endorser  on  a  note  in  his 
answer  does  not  deny  that  he  received 
notice  of  the  non-payment  of  the  note, 
but  merely  avers  that  "He  denies  that 
he  was  legally  notified,"  his  answer  is 


not  good,  it  being  nothing  more  than 
the  defendant's  opinion. 

Dickey  v.  First  Nat.  Bank  of 
Franklin,  9  Ky.  Opin.  664. 

A  petition  will  be  held  insufficient 
where  its  allegation  is  that  a  judgment 
is  void,  and  it  does  not  aver  the  facts 
on  which  that  mere  legal  conclusion 
was  based,  since  the  facts  relied  on 
to  render  a  Judgment  void  must  be 
pleaded. 

Powers  V.  Tyler,  10  Ky.  Opin.  1. 

A  plaintiff,  seeking  to  enforce  a  lien 
in  a  suit  on  notes,  who,  in  his  peti- 
tion, confines  himself  to  the  jbare 
statement  that  the  notes  are  a  lien 
on  the  land,  pleads  a  mere  conclusion 
and  states  no  cause  of  action  author- 
izing any  equitable  relief. 

Blackburn  v.  Mann,  11  Ky.  Opin. 
598. 

An  allegation  that  plaintiffs  are  the 
heirs-at-law  of  a  person  named  is  not 
sufficient,  being  a  mere  legal  conclu- 
sion. 

Berkely  v.  Stewart,  12  Ky.  Opin. 
447. 

In  a  petition  by  a  city  to  subject 
property  to  sale  to  pay  taxes,  the 
mere  conclusion  of  the  pleader  that 
the  tax  was  duly  and  regularly  im- 
posed, is  not  a  statement  of  any  fact 
or  facts  authorizing  the  court  to  say 
that  the  tax  had  been  properly  im- 
posed, and  where  nothing  appears  in 
the  answer  admitting  such  facts  the 
petition  will  be  held  insufficient,  even 
when  attacked  for  the  first  time  in 
this  court. 

City  of  Newport  v.  Newport  & 
Cincinnati  Bridge  Co.,  13  Ky. 
Opin.  496. 

§9.  Conclusions  of  law  from  facts  al- 
leged. 
An  allegation  in  an  answer  in  an 
action  on  a  note,  that  others  owned 
the  note,  is  a  conclusion  of  the  pleader 
from  undisclosed  facts. 

Somrall  v.  Raymond,  7  Ky.  Opin. 
119. 

The  allegation  that  the  property 
was  S.'s  and  that  she  exchanged  her 
property  for  it,  are  the  mere  conclu- 
sions of  the  pleader,  since  the  charac- 
ter of  property,  whether  real  or  per- 
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sonal,  and  the  manner  in  which  she 
derived  title  to  it,  should  have  been 
set  forth,  so  as  to  enable  the  court  to 
decide  from  the  facts  alleged  whose 
property  it  was. 

Stewart   v.   Gilbert,   2   Ky.   Opin. 
217. 

§11.  Matters  of  evidence. 

A  pleading  must  state  facts,  and  not 
evidence,  and  when  it  pleads  the  evi- 
dence and  not  the  facts  it  is  bad  on 
demurrer. 

Thornton  v.  Stirman,  9  Ky.  Opin. 
728. 

§16.  Sufficiency  of  allegations  in  gen- 
eral. 
A  pleading  which  seeks  to  recover 
land  must  describe  it  with  reasonable 
certainty;  and  an  averment  thfit  plain- 
tiff is  the  owner  of  31,000  acres  of 
land,  except  six  thousand  acres  pre- 
viously sold,  but  which  does  not  de- 
scribe the  six  thousand  acres,  is  in- 
sufficient. 

Pollard's     Heirs     v.     Morrison's 
Admr.,  9  Ky.  Opin.  43. 

§  18.  Certainty,  definiteness,  and  par- 
ticularity. 
A  pleading  can  not  be  said  to  state 
no  cause  of  action  unless  it  'states  the 
cause  with  technical  accuracy,  and  ac- 
cording to  the  established  rules  of 
pleading. 

Berte  v.  Evans,  7  Ky.  Opin.  69. 

§20.  Disjunctive  and  alternative  al- 
legations. 
An  allegation  in  a  petition  "that 
'A'  had  subscribed  and  paid  for,  or 
bought,  etc.,"  is  an  alternative  plead- 
ing, one  showing  no  cause  of  actions, 
and  a  judgment  on  the  petition  is  er- 
roneous. 

Curators  of  Kentucky  University 
V.  McBrayer,  4  Ky.  Opin.  390. 

§25.  Language  and  form  of  allega- 
tions. 
A  petition,  setting  out  a  contract 
and  agreements  of  the  parties,  and 
praying  for  general  relief,  is  not  de- 
murrable. 

Gard  v.  Greer,  3  Ky.  Opin.  98. 

§32.  Pleading  written  instruments. 

A  petition  is  not  demurrable,  which 
fully  sets  out  a  prior  suit,  assigning 
as  a  reason  for  not  filing  the  papers. 


that  they  had  been  burned  in  the 
clerk's  office,  nor  is  the  giving  of  each 
specified  date  of  each  step  taken  nec- 
essary. 

Burks  V.  Burks,  3  Ky.  Opin.  540. 

Where  a  petition  on  its  face  con- 
tains a  statement  of  the  facts  consti- 
tuting a  cause  of  action  and  the  writ- 
ing, which  is  the  foundation  of  the  ac- 
tion, it  does  not  obviate  the  necessity 
of  setting  forth  in  the  petition  so  much 
of  the  writing  as  will  show  by  reason 
of  the  alleged  acts,  or  omission  on  the 
part  of  the  defendant,  that  the  plain- 
tiff Is  entitled  to  relief. 

Commonwealth   v.    Moore,    5    Ky. 
Opin.  740. 

A  petition  founded  on  a  written  ob- 
ligation should  state  so  much  of  the 
contract  as  to  show  the  plaintiff  enti- 
tled to  a  recovery  by  reason  of  the 
breach  or  the  nonperformance  of  the 
undertaking  by  the  defendant;  and 
this  requirement  will  not  be  dispensed 
with  by  the  mere  exhibition  of  the 
writing  or  a  statement  of  the  plain- 
I  tiff's  own  conclusions  of  law  as  to  its 
effect. 

Burbridge  v.  Vamon,  5  Ky.  Opin. 
244. 

Where  a  writing  is  the  foundation 
of  action,  it  must  not  only  be  filed, 
but  so  much  of  it  set  forth  in  the  peti- 
tion as  will  show  that  plaintiff,  by  rea- 
son of  the  acts  or  omissions  on  his 
part  and  on  the  part  of  the  defendant, 
is  entitled  to  relief;  since  the  facts 
essential  to  plaintiff's  cause  of  action 
must  be  stated  in  the  petition. 

Edelin  v.  Bradley,  8  Ky.  Opin.  129. 

Where  a  writing  sued  on  is  copied 
in  full  in  the  petition,  and  imports  a 
promise  to  pay  the  sum  sued  for,  no 
allegation  of  any  other  promise  is  nec- 
essary. 

Gordon  v.   Mames,   10   Ky.   Opin. 
175. 

§  34.  Construction  in  general. 

Where,  giving  the  answer  the  most 
favorable  construction  for  appellee, 
it  only  amounts  to  an  admission  that 
there  was  a  judgment  for  some  uncer- 
tain amount,  which  had  been  replev- 
ied, and  an  execution  issued  on  re- 
plevin bond,  it  can  not  be  understood 
as  admitting  that  the  amount  in  the 
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execution  corresponds  with  the  judg- 
ment or  replevin  bond,  as  that  fact  is 
not  alleged. 

Minor  v.   Clarkson,   1   Ky.   Opin. 
389. 

A  demurrer  should  not  be  sustained, 
where  the  petition  alleges  that  in  the 
former  suit,  the  plaintiff  was  induced 
not  to  put  in  his  defense,  by  false  and 
fraudulent  promises  and  assurances 
by  the  then  plaintiff. 

Suter  Y.  Briscoe,  3  Ky.  Opin.  202. 

Construing  the  petition  most  strong- 
ly against  the  pleader,  it  is  clear  that 
upon  the  statement  of  facts  as  to  the 
mortgage,  judgment  and  decretal  sale 
under  which  appellee  acquired  posses- 
sion, appellants  are  not  entiUed  to  the 
relief  sought,  and  the  demurrer  was 
properly  sustained. 

Jenks  y.  Irvin,  5  Ky.  Opin.  562. 

In  case  of  doubt  as  to  the  meaning 
of  the  language  used  in  the  pleading, 
it  must  be  construed  most  strictly 
against  the  pleader. 

Cowan  V.  Henry,  7  Ky.  Opin.  48. 

A  pleading  which  is  uncertain  or 
ambiguous  will  be  taken  most  strong- 
ly against  the  pleader. 

Grume  v.   Spalding,  Carothers   & 
Co.,  12  Ky.  Opin.  732. 

§36.  Conclusivenesa  of  alleoatlons  or 
admiMions  on  party  pleading. 
Where  there  is  no  prayer  in  the 
pleadings  for  a  specific  execution  of 
the  contract  of  purchase,  but  a  prayer 
for  a  rescission,  that  Is  all  the  relief 
that  can  be  afforded. 

Hagarty  v.  Scott,  5  Ky.  Opin.  53. 

§37.  Effect  of  omission  to  make  alle- 
gations. 
The  failure  to  deny  the  allegations 
in  a  cross-petition  must  be  regarded 
as  an  admission  of  the  indebtedness 
as  therein  charged. 

Martin  v.  Morgan's  Admr.,  3  Ky. 
Opin.  63. 

Where  the  appellant's  petition  states 
the  character  of  appellee's  title,  and 
makes  a  deed  from  the  grantor  a  part 
of  the  record,  which  shows  that  the 
grantor  conveyed  the  land  to  the  ap- 
pellee for  a  valuable  consideration, 
with  warranty,  more  than  twenty 
years   before   the    commencement   of 


the  action,  it  supplies  the  defects  in 
the  answer,  and  shows  a  complete  bar 
to  the  action. 

Feland  v.  Goode,  3  Ky.  Opin.  159. 


II.     DECLARATION,        COMPLAINT. 
PETITION,   OR  STATEMENT. 

§40.  Time  for  filing  or  service. 

Papers  held  to  be  regarded  as  hav- 
ing been  filed. 

Warner  v.  Hutchinson,  6  Ky.  Opin. 
222. 

§41.  Form  and  requisites  of  declara- 
tion in  general. 
Each  count  in  plaintiff's  petition  to 
be  good  must  contain  every  allegation 
of  fact  necessary  to  constitute  a  cause 
of  action,  but  where  the  answer  filed 
places  in  issue  every  material  allega- 
tion of  the  petition,  it  supplies  any  de- 
fect that  might  be  made  the  ground 
of  either  a  general  or  special  de- 
murrer. 

Cincinnati    Southern    Ry.    Co.    v. 
Cummings,  13  Ky.  Opin.  126. 

§42.  Form     and     requisites    of    com- 
plaint, petition,  or  statement  in 
general. 
A     petition     against     a     defendant 
should  state  facts  authorizing  a  recov- 
ery if  sustained  by  the  proof,  regard- 
less of  the  statements  in  another  pe- 
tition against  another  defendant. 

Jones  V.  Hudson,  6  Ky.  Opin.  188. 

A  petition  for  a  partnership  account- 
ing which  leaves  blanks  where  num- 
bers ought  to  be  inserted,  so  Judg- 
ment can  not  be  entered  thereon,  is 
insufficient,  and  does  not  entitie  the 
plaintiff  to  compel  defendant  to  make 
discovery  as  to  the  doings  of  the  part- 
nership, and  upon  failure  of  plaintiff 
to  fill  up  the  blanks  within  a  reason- 
able time,  the  petition  should  be  dis- 
missed. 

King's    Admr.    v.    Evans,    6    Ky. 
Opin.  114. 

A  petition  which  alleges  an  indebt- 
edness for  sewing  machines  in  the 
sum  of  $1,000  and  an  indebtedness  on 
accounts  and  notes,  without  alleging 
when  or  how  many  of  the  machines 
were  delivered,  or  against  whom  the 
accounts  were  credited,  or  by  whom 
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the   notes   were   executed,   is   InsufQ- 
cient. 

Cunningham  v.  McConnell,  7  Ky. 
Opin.  397. 

In  attacking  a  court  record,  the  al- 
legations should  be  direct,  explicit  and 
unmistakable. 

Day  V.  Grady,  7  Ky.  Opin.  603. 

In  a  suit  to  recover  the  amount  of 
a  Judgment  and  costs  which  plaintiff 
was  justly  compelled  to  pay,  he  should 
allege  in  his  petition  a  sum  certain 
as  to  the  amount  of  the  costs  he  was 
compelled  to  pay,  a  statement  of  a 
lump  sum  not  being  sufficient  to  au- 
thorize a  Judgment. 

Kelly  V.  Ellis,  7  Ky.  Opin.  94. 

§48.  Statement  of  cause  of  action  in 
general. 
The  petition  to  enforce  a  Judgment 
against  a  fraudulent  grantee  in  a  void 
deed  should  state  the  facts  which  con- 
stitute the  cause  of  action  against  the 
grantor  in  said  deed. 

Alexander  &  Lancashire  v.  Quig- 
ley's  Exrs.,  1  Ky.  Opin.  230. 

The  pleadings  should  state  the  facts 
themselves,  and  a  mere  statement 
which  at  most  is  but  prima  facie  evi- 
dence of  facts  not  expressed  in  the 
evidence  nor  to  be  with  reasonable 
certainty  implied  from  it,  does  not 
apprise  the  defendant  of  the  real 
cause  of  action,  and  is  insufficient. 
Alexander  &,  Lancashire  v.  Quig- 
ley's  Exrs.,  1  Ky.  Opin.  230. 

Where  the  personal  acts  of  the  de- 
fendant are  alleged  and  relied  upon  as 
the  facts  which  constitute  the  cause  of 
action  against  him,  he  will  not  be  al- 
lowed to  set  up  a  want  of  knowledge 
or  information  to  form  a  belief  as  to 
their  existence  as  a  defense  to  the 
action. 

Woodward  v.  McDonald  &  Rogers, 
1  Ky.  Opin.  71. 

Where  appellees  claimed  only  one- 
fourth  of  the  land  in  their  original  pe- 
tition, but  subsequently  filed  an 
amended  petition  claiming  the  whole 
property,  giving  as  a  reason  for  not 
claiming  all  the  property  in  the  orig- 
inal petition  that  the  writing  upon 
which  they  based  their  claim,  set  out 
in  the  amended  petition  was  mislaid. 


the  reason  is  so  utterly  futile  and  un- 
satisfactory, considered  in  connection 
with  the  inconsistent  character  and 
extent  of  the  two  claims,  as  to  cover 
the  whole  transaction  with  suspicion. 
Wilmore  v.  Lowery,  1  Ky.  Opin. 
559. 

The  failure  of  plaintiff  to  allege  in 
his  petition  to  coerce  a  settlement 
agreed  upon  between  the  litigants, 
that  such  a  settlement  had  been  made, 
will  debar  the  introduction  of  evidence 
in  regard  thereto;  and  the  failure  to 
assert  the  settlement  is  conclusive  of 
its  nonexistence. 

Stewart  v.  Grisham,  2  Ky.  Opin. 
403. 

Money  obtained  from  plaintiff  by 
threats  to  have  his  son  arrested  for 
an  alleged  offense,  is  a  proper  ground 
of  action  for  recovery,  and  it  is  error 
to  sustain  a  demurrer  thereto. 

Thompson   v.   Reed,   2   Ky.   Opin. 
508. 

It  is  essential  to  entitle  plaintiff  to 
relief  that  he  should  set  forth  in  his 
petition,  if  he  sues  on  a  writing,  the 
covenants  of  the  defendants,  and  the 
breach  for  which  he  seeks  redress, 
and  the  writing  or  a  copy  should  be 
filed  and  made  part  of  the  petition. 
Lucas  V.  Boyce,  2  Ky.  Opin.  195. 

A  petition  is  bad  on  demurrer  when 
it  fails  to  aver  that  the  debt  is  due  or 
that  the  condition  exists  which  makes 
it  due. 

Bell  V.  Bryant,  8  Ky.  Opin.  309. 
• 
A  petition  for  compensation  or  for 
the  value  of  services  rendered,  to  be 
sufficient,  must  aver  that  the  debt 
sued  for  is  unpaid  and  that  the  com- 
pensation on  account  of  services  ren- 
dered, for  which  suit  is  brought,  was 
rendered  at  the  instance  or  upon  the 
request  of  the  defendant,  or  that  he 
promised  to  pay  for  them. 

Turner's  Exr.  v.  Peacock,   9   Ky. 
Opin.  396. 

§  54.  Reference  from  one  count  or 
paragraph  to  anotiier. 
Where  there  has  been  an  attempt  to 
set  forth  two  causes  of  action  in  one 
paragraph,  or  where  only  a  part  of  the 
facts  in  one  are  necessary  to  a  cause 
of  action  set  up  in  another,  the  pleader 
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should  not  be  permitted  by  "making 
such  facts  in  the  first  paragraph  as 
are  necessary  to  the  cause  of  action 
in  the  second  paragraph"  part  of  the 
latter  by  that  character  of  general 
reference  to  the  first. 

Jones  y.   Marshall,  10  Ky.   Opin. 
598. 

§64.  Duplicity. 

Where  a  petition  attempts  to  set 
forth  two  causes  of  action,  one  on  a 
bond  and  one  on  the  covenants  in  a 
deed,  a  motion  to  separate  it  into  two 
paragraphs  of  complaint  should  be 
granted. 

Jones   Y.   Marshall,   10   Ky.   Opin. 
598. 

§68.  Allegations  on  knowledge,  or  on 
information  and  belief. 
A  petition  based  merely  upon  infor- 
mation and  belief  that  certain  prop- 
erty of  plaintiff  had  been  attached  and 
sold  as  the  property  of  another,  is 
indirect  and  equivocal,  and  insuffi- 
cient. 

Prescott   V.    Annls,    6    Ky.    Opin. 
289. 

§  71.  Damages. 

Where  a  petition  for  unlawful  seiz- 
ure of  hogs  by  a  town  marshal  al- 
leges that  the  hogs  were  worth  $16, 
and  that  by  their  seizure  and  sale 
plaintiffs  were  damaged  in  the  sum  of 

% ,   the  prayer  for  damages  does 

not  cure  the  defect  arising  from  the 
failure  to  fill  the  blank  with  a  suffi- 
cient sum  to  give  the  court  jurisdic- 
Uon. 

Turpin  v.  Hail,  7  Ky.  Opin.  403. 

§72.  Prayer  for  relief. 

Where  one  who  is  the  party  injured 
is  before  the  court  as  a  party  and 
fails  or  refuses  to  ask  for  recovery, 
another  party  to  such  suit  can  not 
claim  for  him  any  such  right. 

Meffort  V.  Calloway  &  Ireland,  10 
Ky.  Opin.  852. 

HL    PLEA     OR    ANSWER,     CROSS- 
COMPLAINT,  AND  AFFIDAVIT 
OF  DEFENSE. 

(A)  DEFENSES  IN  GENERAL. 

§76.  Nature  and  scope  of  defense. 

A  plea  of  ignorance  of  the  contents 
of  a  petition    by   parties   who   were 


served  with  process  in  a  former  suit 
can  avail  nothing,  wh^re  the  petition 
was  on  file  in  the  clerk's  office,  and 
subject  to  inspection. 

Brewer    v.    Peters,    Exr.,    6    Ky. 
Opin.  60. 

§78.  Necessity  for  defense. 

Where  plaintiff  makes  out  a  prima 
facie  case,  recovery  on  the  merits  of 
the  action  can  only  be  prevented  by 
answer  or  other  pleading  necessary  to 
an  issue  of  fact,  and  this  is  the  rule, 
even  where  plaintiff  is  compelled  by 
a  court  of  equity  to  come  into  an  ac- 
tion for  a  settlement  of  a  trust  estate, 
as  where  the  suit  is  in  ordinary. 
Robinson  v.  Hamilton,  6  Ky.  Opin. 
419. 

A  defendant  is  not  bound  to  answer 
an  amended  petition  which  does  not 
affect  plaintiff's  right  of  recovery 
against  defendant. 

Queen    &    Hayden   y.    Rosenfield 
Bros.,  7  Ky.  Opin.  161. 

§79.  Matter  constituting  defense  in 
general. 
A  party  sued  for  breach  of  cove- 
nants may  answer  that  there  were  no 
liens,  notwithstanding  the  covenantee 
has  admitted  and  paid  such  liens  by 
way  of  compromise  and  to  avoid  liti- 
gation. 

Porter's    Admr.    v.    Castleman,    8 
Ky.  Opin.  19. 

A  bad  answer  is  good  enough  for  a 
bad  petition. 

Dayton  v.  Newport  Water  Works, 
11  Ky.  Opin.  777. 

§80.  Partial  defenses. 

Every  material  allegation  of  a  peti- 
tion not  specifically  controverted  by 
the  answer  must,  for  the  purpose  of 
the  action,  be  treated  as  true. 

Dunken  v.  Williams,  6  Ky.  Opin. 
18. 

§82.  Right    to    defend,   and    leave    of 

court. 
Error  in  submitting  a  case  before 
process  was  executed  or  confession 
taken  should  not,  and  does  not,  pre- 
vent the  filing  of  a  meritorious  and 
sufficient  answer  at  any  time  before 
the  case  stood  for  trial. 

Alexander  &  Lancashire  v.  Quig- 

ley's  Exrs.,  1  Ky.  Opin.  230. 
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§84.  Joint   or   separate    pleaa   or   an- 
swers of  codefendants. 
Where  a  defense  is  merely  personal 
it  can  not  be  made  to  operate  in  far 
vor  of  another  party. 

Hamilton  v.  Barnes,  5  Ky.  Opin. 
167. 

The  joint  answer  of  all  defendants  i 
to  an  action,  sufficient  as  a  plea  ofj 
duress  on  the  part  of  one  of  said  de- 
fendants, does  not  present  that  de- 
fense as  a  bar  to  the  action  as  against 
the  other  defendants  who  seek  to 
avoid  an  obligation  on  the  ground  of  a 
false  representation  of  plaintiff  in  the 
procurement  of  their  signature  to  a 
note. 

Potter  V.  Rams,  2  Ky.  Opin.  67. 

The  answers  filed  by  one  defendant 
can  not  operate  in  favor  of  other  de- 
fendants. 

Minter's    Admr.    v.    Englehard,    9 
Ky.  Opin.  745. 

Where  a  joint  suit  is  filed  against 
a  number  of  sureties  on  a  sheriff's 
bond,  and  answer  is  filed  by  some  of 
them  pleading  payment,  it  inures  to 
the  benefit  of  all  of  such  defendants, 
even  in  case  they  do  not  answer  at 
all;  and  those  defaulted  for  failure  to 
answer  are  bound  in  a  judgment  ren- 
dered in  the  case  the  same  as  though 
they  had  answered,  but  there  should 
be  no  judgment  as  to  them  until  there 
is  judgment  as  to  those  who  an- 
swered, when  the  same  judgment 
should  be  entered  as  to  them. 

Murphy  v.  Commonwealth,  10  Ky. 
Opin.  916. 

§85.  Time  to  plead. 

A  pleading  filed  as  an  answer  and 
cross-petition  after  the  final  decision 
of  the  appellate  court,  and  before  the 
mandate  had  been  entered  in  the  cir- 
cuit court,  could  not  be  admitted  as 
an  answer;  and  as  a  petition  for  re- 
view, it  is  premature  until  the  man- 
date has  been  entered. 

Harris    v.    Beazley,    2    Ky.    Opin. 
548. 

It  is  not  error  to  refuse  the  filing 
of  an  answer  to  a  petition,  at  the  suc- 
ceeding term  of  the  court,  at  which 
judgment  by  default  had  been  ren- 
dered. 

Shean  v.  Gist,  2  Ky.  Opin.  542. 


A  subsequent  answer  and  cross-peti- 
tion after  default  judgment  rendered, 
to  be  presented  and  filed,  must  show 
as  ground  for  vacating  or  modifying 
judgment,  either  unavoidable  casualty 
or  misfortune  which  had  prevented  an 
appearance  and  defense,  or  for  newly 
discovered  material  evidence  which 
could  not  with  reasonable  diligence 
have  been  discovered  and  produced. 
Wathan  v.  Short's  Admr.,  2  Ky. 
Opin.  179. 

Where  eighteen  months  elapsed  be- 
tween the  time  when  process  was 
served  on  a  cross-petition  before  an 
offer  to  file  an  answer  to  it  is  made, 
and  no  reason  is  given  for  such  de- 
lay, the  Court  of  Appeals  can  not  de- 
cide that  there  was  an  abuse  of  dis- 
cretion in  refusing  to  allow  it  to  be 
filed. 

Montgomery  v.  Kirwan  &  Henry, 
10  Ky.  Opin.  877. 

§87.  Mode    of    pleading    defenses    in 

general. 
In  an  action  for  work  done  and  ma- 
terial furnished,  an  answer  admitting 
that  work  was  done,  but  alleging  that 
defendant  is  unable  to  say  what  work 
or  how  much,  is  evasive  and  insuffi- 
cient. 

Hayley   v.   Kieman,   6   Ky.   Opin. 

193. 

Although  the  answer  demurred  to 
is  evasive  and  insufficient  as  to  some 
items,  it  is  good  as  against  a  demur- 
rer. 

Partlow  V.  Clark,  3  Ky.  Opin.  502. 

Where  a  claim  is  for  unliquidated 
damages,  it  can  not  be  available  as  a 
defense,  unless  connected  with  the 
subject  of  the  action,  whether  it  be 
based  on  contract  or  tort. 

Somrall  v.  Raymond,  7  Ky.  Opin. 
119. 

A  plea  that  the  defendant  is  an  in- 
nocent purchaser  is  in  the  nature  of 
a  confession  and  avoidance,  in  which 
the  burden  of  proof  is  always  on  the 
party  pleading  it. 

Spillman  v.  Swango,  10  Ky.  Opin. 
107. 

§88.  Plea  or  answer  to  part  of  cause 
of  action  or  pleading  of  plaintiff. 
Matter  alleged  in  a  petition,  and' not 
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denied  by  answer  must,  for  the  pu]> 
pose  of  the  litigation,  be  taken  as  true, 
notwithstanding  there  may  be  testi- 
mony tending  to  disprove  it. 

Daniels    v.    Bayles,    7    Ky.    Opin. 
264. 

§89.  Pleading    different    pleas    or   de- 
fenses together. 

§90. In  general. 

A  defendant  may  set  forth  as  many 
grounds  of  defense  as  he  may  have, 
and  when  he  fails  on  the  first  defense 
set  forth,  he  has  a  right  to  rely  upon 
any  grounds  which  he  might  have,  and 
under  the  liberal  provisions  of  sec- 
tion 161,  Civil  Code,  there  is  no  abuse 
of  sound  discretion  in  the  court  below 
in  permitting  a  second  or  amended 
answer  to  be  filed. 

Swan's  Admr.  v.  Vaughn,  1  Ky. 
Opin.  620. 

Each  separate  defense  must  be  set 
forth  in  a  separate  paragraph,  each 
must  be  complete  in  itself,  and  the 
averments  of  one  can  not  aid  the  de- 
ficiency of  others. 

Denny  v.  Miller,  8  Ky.  Opin.  144. 

§91^ Dilatory    pleas    or    matter    in 

abatement  and  other  pleas  or  de- 
fenses. 
The  answer  was  held  sufficient  on 
demurrer,  where  it  presented  a  good 
ground  for  abating  the  action,  the 
same  claim  having  been  set  up  in  an- 
other suit  which  was  still  pending,  and 
plaintiff's  remedy  seems  to  be  com- 
plete in  the  pending  suit. 

Whiteside  v.  Duncan,  6  Ky.  Opin. 
599. 


§93. 


-Inconsistent  defenses. 


In  an  action  for  work  done  and  ma- 
terial furnished,  where  defendant  ad- 
mits performance  of  part  of  the  work 
in  his  original  and  amended  answer, 
he  will  not  be  permitted  to  file  a  sec- 
ond amended  answer  denying  such 
facts. 

Hayley  v.   Kieman,   6  Ky.   Opin. 
193. 

Under  the  Code  of  1854,  a  party 
might  in  an  original  answer  plead  in- 
consistent defenses,  but  this  could  be 
done  only  by  stating  the  defenses  in 
separate  paragraphs  and  making  each 
complete  in  itself. 

Gibson   Y.   Grimms,   9   Ky.   Opin. 
477. 


§  96.  Statement  of  defense. 

An  answer  alleging  that  by  an  oral 
stipulation,  inconsistent  with  the  writ- 
ten memorial  of  the  contract  sued  on, 
the  sale  was  to  be  void  if  the  owners 
of  a  remainder  should  refuse  to  relin- 
quish their  interest,  without  proof  of 
fraud  or  mistake  in  the  written  con- 
tract, is  insufficient. 

Hull  V.  Bassett,  2  Ky.  Opin.  596. 

The  allegations  in  an  answer  that 
defendant  had  no  recollection  of  the 
transaction  alleged,  and  that  his  books 
containing  his  memorandum  were 
taken  out  of  his  possession,  were  suf- 
ficient to  put  the  plaintiff  on  his  proof 
of  the  allegations  in  his  petition. 

Woodward  v.  Hook,  1  Ky.  Opin. 
94. 

An  answer  setting  up  a  set-off  for 
"services  rendered,  cash  advanced, 
loaned,  etc.,"  can  not  be  held  good  as 
an  item  in  the  account  "for  board  of 
negro  boy,"  the  "etc."  not  being  re- 
garded as  an  allegation  of  anything. 
Bohannank  v.  Mills,  2  Ky.  Opin. 

597. 

« 

Where  the  personal  acts  of  the  de- 
fendant are  alleged  and  relied  upon  as 
the  facts  constituting  the  cause  of  ac- 
tion against  him,  he  can  not  set  up  a 
want  of  knowledge  or  information  as 
a  defense. 

Woodward  v.  Hook,  1  Ky.  Opin. 
94. 

(B)  DILATORY    PLEAS    AND    MAT- 

TER  IN  ABATEMENT. 

§  106.  Plea  In  abatement. 

Under  our  Code  pleading,  an  answer 
in  the  nature  of  a  plea  in  abatement 
for  want  of  necessary  parties  must  not 
only  be  affirmative  in  character,  but 
must  contain  the  names  of  those  who 
ought  to  be  parties  but  are  not,  and 
such  averments  must  be  proved  by 
the  defendant. 

Pace  V.  Claflin  &  Co.,  8  Ky.  Opin. 
707. 

(C)  TRAVERSES  OR  DENIALS  AND 

ADMISSIONS. 

§112.  Nature  and  office  of  traverse  or 

denial. 
.  To  constitute  a  good  answer  every 
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material  allegation  of  the  petition 
must  be  denied  in  such  a  manner,  or 
if  facts  are  pleaded  in  avoidance,  they 
must  be  so  stated  as  to  show  that  if 
true  the  plaintiff  is  not  entitled  to  a 
judgment. 

Baum    V.   White   &    Hunt,   5   Ky. 
Opin.  193. 

Where  appellant  alleges  in  his  pe- 
tition that  the  whiskey  was  to  be  de- 
livered as  the  plaintiff  might  need  or 
call  for  it,  but  all  to  be  delivered  in 
six  months;  and  the  answer,  without 
denying  this,  avers  that  the  whiskey 
was  to  be  delivered  af  such  time  and 
in  such  quantities  as  might  be  called 
for  within  six  months;,  this  slight  va- 
riation can  not  be  taken  as  traversing 
the  distinctive  allegations  of  the  peti- 
tion, the  answer  neither  alleging  the 
delivery  of  the  whiskey  nor  any  legal 
excuse  for  the  failure,  and  is  not  a 
bar  to  the  action. 

Watson's  Exr.  v.  McDonald,  1  Ky. 
Opin.  635. 

Where  appellants  deny  that  they 
were  indebted  to  their  codefendants 
in  any  sum  whatever,  at  the  institu- 
tion of  the  original  action;  this  an- 
swer, though  filed  in  response  to  the 
original  petition,  should  be  held  to 
controvert  the  more  specific  aver- 
ments of  indebtedness  made  in  an 
amended  petition  subsequently  filed. 
Pratt  V.  Samuels,  1  Ky.  Opin.  516. 

§114.  Sufficiency  of  traverse  in  gen- 
eral. 
Where  the  answer  and  cross-peti- 
tion allege  that  from  the  death  of  R. 
Sr.,  till  September,  1867,  the  plaintiff, 
E.,  and  her  two  sons,  R.  Jr.  and  J., 
had  the  possession  and  use  of  the 
share  of  the  defendant.  A.,  in  the 
real  estate  of  her  father,  and  that  the 
use  of  it  was  worth  one  hundred  and 
twenty  dollars  per  annum,  it  fails  to 
allege  either  a  joint  renting  or  occu- 
pancy, or  a  joint  obligation  to  pay 
the  rent;  since  the  allegations  of  the 
cross-petition  may  all  be  true  and  yet 
the  appellee  may  have  had  the  use 
of  some  Inconsiderable  portion  of  the 
land,  separate  from  her  sons. 

Tolls  V.  Soward,  5  Ky.  Opin.  274. 

Where    a    petition    alleges    that   A. 
paid  to  B.  on  ,  $500.00  to  be  I 


credited  on  a  note,  which  the  holder 
agreed  and  promised  to  enter  on  said 
note,  but  had  failed  to  do  so;  and  the 
answer  states  that  after  the  agreed 
settlement,  on  ,  etc.,  no  pay- 
ments were  made  by  the  payor  to  the 
payee,  it  is  not  a  denial  of  the  spe- 
cific charge  in  the  petition. 

Grimes  v.  Grimes,  4  Ky.  Opin.  478. 

Where  a  petition  charges,  in  ex- 
press terms,  a  joint  borrowing  and  in- 
debtedness on  the  part  of  appellant 
and  P.,  and  the  answer  of  appellant 
is  evasive,  a  denial  that  he  borrowed 
the  money,  or  that  it  was  loaned  at 
his  special  instance  and  request  is 
not  sufficient. 

Breasher  v.  Breasher,  4  Ky.  Opin. 
675. 

Where  it  is  not  alleged  in  the  an- 
swer and  cross-petition  of  appellant 
that  the  choses  in  action  could  have 
been  collected  by  the  exercise  of  or- 
dinary diligence,  no  judgment  can  be 
rendered  on  the  cross-petition,  and 
the  proof  fails  to  cure  the  defect  in 
the  pleading. 

Dinklespeil     v.     Sanders,     4     Ky. 
Opin.  682. 

Where  appellees  alleged  in  their  pe- 
tition that  in  April,  1870,  a  suit  was 
pending  in  the  court  below,  in  which 
they  were  plaintiffs  and  appellants 
were  defendants  in  which  the  sufln- 
ciency  to  the  title  to  the  land  and  the 
quantity  contained  in  the  tract  were 
directly  in  issue  and  that  a  consent 
judgment  was  rendered  by  which  the 
appellants  withdrew  so  much  of  their 
answer  as  set  up  a  defect  of  title  and 
deficit  in  quantity  and  to  accept  the 
deed  then  tendered  them,  and  that 
said  deed  was  thereupon  delivered  to 
and  accepted  by  them,  and  these  alle- 
gations are  not  controverted  by  the 
answer  in  this  suit,  but  they  allege 
in  their  amended  answer,  that  if  the 
deed  was  accepted  by  them,  it  was 
done  by  mistake;  as  to  its  purport, 
on  their  part  and  that  the  deed  con' 
tains  exceptions  which  were  not  fully 
understood;  the  answer  was  insuffi- 
cient and  presented  no  bar  to  this 
action,  and  as  the  matters  set  up  in 
the  amended  answer  were  being  liti- 
gated between  the  same  parties  in  an- 
other   suit    in    the    same    court,    the 
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judge  did  not  err  in  refusing  to  per- 
mit it  to  be  filed. 

Roberts  v.  McKlnney  &  Bros.,  5 
Ky.  Opin.  293. 

The  defendant  must  deny  all  the 
allegations  of  the  petition  which  he 
intends  to  controvert,  and  in  addition 
thereto  he  must  deny  any  knowledge 
or  information  of  said  allegations 
suflScient  to  form  a  belief  as  to  their 
truth,  a  want  of  knowledge  or  in- 
formation not  being  sufficient. 

Hodge  v.  Morin  Co.,  5  Ky.  Opin. 
363. 

When  an  answer  Is  silent  and  eva- 
sive and  the  proof  unsatisfactory,  the 
plaintift  is  entitled  to  the  relief 
sought. 

McBean   v.    Richey,   5    Ky.    Opin. 
146. 

§115.  General  issue. 

When  the  plaintiff  avers  that  he  is 
the  owner  of  certain  described  real 
estate  and  entitled  to  the  possession 
thereof,  an  answer  that  it  is  untrue 
that  plaintiff  Is  the  owner  and  en- 
titled to  possession  is  not  equivalent 
to  a  general  denial,  and  does  not  put 
plaintiff  to  the  proof. 

Frazer  v.  Merrell,  8  Ky.  Opin.  33. 

§  1 17.  Common  or  specific  traverse. 

Wliere  a  plaintiff  avers  that  he  is 
the  owner  and  entitled  to  the  pos- 
session of  real  estate,  an  answer  is 
bad  which  denies  that  the  plaintiff  is 
the  owner  and  entitled  to  th^  posses- 
sion, for  the  answer  might  be  true 
and  yet  the  plaintiff  may  be  the 
owner  of  the  land. 

Vinegar  v.  Jackson,  8  Ky.  Opin. 
304. 

The  code  requires  that  there  must 
be  a  direct  and  specific  denial  of 
every  material  allegation,  or  an  ad- 
mission of  part  and  denial  of  the 
other  averments,  and  a  pleading  to 
be  sufficient  must  comply  with  such 
requirements. 

Watson  V.  Taylor,  9  Ky.  Opin.  296. 

§123.  General  Issue  or  general  denial 
under  codes  of  procedure. 
A  plea  of  non  est  factum  which 
merely  alleges  that  the  pleader  has 
no  knowledge  or  information  as  to 
the  execution  of  a  written  instrument 


is  insufficient  as  such  plea,  since  the 
plea  of  non  est  factum  must  be  af- 
firmative in  character. 

Dugan's  Admr.  v.  Harris,  13  Ky. 
Opin.  297. 

§  126.  Negative  pregnant. 

Where  allegations  are  affirmative 
and  set  up  new  and  material  matter, 
and  no  demurrer,  answer  or  reply  is 
filed  thereto,  such  allegations  must 
be  taken  as  confessed. 

Davis    V.     Montgomery,     10     Ky. 
Opin.  508. 

§  127.  Admissions  In  general. 

Where  a  cross-petition  alleges  that 
defendant  failed  to  take  possession 
of  the  property  or  list  It  for  taxation, 
a  general  traverse  of  such  allegations, 
without  any  affirmative  statements,  is 
equivalent  to  admission  of  the  truth 
of  the  statements  made  in  the  peti- 
tion. 

McGallister    v.    Symones,    6    Ky. 
Opin.  583. 

Where  facts  are  averred  in  a  cross- 
complaint  and  not  denied,  proof  is 
not  required  to  show  them,  for  the 
failure  to  deny  them  amounts  to  an 
admission  of  their  truthfulness. 

Williams  v.  Porter,  13  Ky.  Opin. 
874. 

§  129.  Admissions  by  failure  to  trav- 
erse or  deny. 
Where  a  portion  of  the  defendants 
on  whom  process  was  executed  was 
not  bound  to  answer  until  the  sum- 
mons was  fully  served,  it  was  not 
error  to  set  aside  the  order  taking  the 
petition  for  confessed  as  to  a  part  of 
the  defendants  after  process  had  been 
fully  served,  and  when  they  presented 
an  answer  containing  a  subs  tan  tinal 
defense,  the  order  taking  the  petition 
for  confessed  being  merely  interlocu- 
tory. 

Vaught  V.   Sandford,  5  Ky.  Opin. 
696. 

What  Is  admitted  in  an  answer  to  a 
petition  can  not  be  changed  by  the 
defendant's  own  witnesses. 

Bunting  V.  Maraman,  1  Ky.  Opin. 
356. 
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Allegations  of  value  or  of  amount 

of  damage  shall  not  be  considered  as 

true  1)5"  the  failure  to  controvert  them. 

Green    v.    Winston,    1    Ky.    Opin. 

347. 

Where  an  amended  petition  was 
never  answered,  it  must  be  regarded 
as  true,  and  in  an  allegation  that  one 
purchased  of  another  several  mules 
for  the  same  purpose  and  same  con- 
templation, "several"  must  necessari- 
ly mean  more  than  one  mule. 

Deatherage  v.  Park,  1  Ky.  Opin. 
50. 

Failure  to  deny  the  charge  in  a  pe- 
tition, that  a  deed  was  given  for  land, 
and  admitting  its  correctness,  will  act 
as  a  bar  in  a  subsequent  suit  to  a 
denial  of  a  continuous  chain  of  title. 
Sturgeon  v.  Conn,  2  Ky.  Opin.  647. 

Where  a  cross-petition  and  counter- 
claim depend  on  the  facts  stated  in 
the  answer  to  the  original  petition, 
those  facts  showing  imposture  and  en- 
tire want  of  title  either  legal  or  equi- 
table, are  admitted  by  the  failure  to 
respond  to  the  allegations  specifically, 
as  required  by  the  code. 

Tennison  v.  Pointer,  2  Ky.  Opin. 
664. 


(D)   MATTER  IN  AVOIDANCE. 

§  131.  Form  and  requisites  of  plea  in 
general. 
An  answer  purporting  to  be  a 
counterclaim  and  set-off,  which  fails 
to  specifically  deny  the  allegations  of 
the  bill,  is  not  sufficient  to  avoid  a 
judgment  theretofore  rendered  by  de- 
fault. 

Shean  v.  G^st.  2  Ky.  Opin.  542. 


(E)    SET-OFF,    COUNTERCLAIM 
AND   CROSS-COMPLAINT. 

§  138.  Nature  and  office  of  pleading. 

An  affidavit  is  sufficient,  whether  it 
allege  a  "legal"  or  "just"  oft-set,  as 
it  is  not  required  that  it'  be  a  literal 
copy  of  the  form  prescribed. 

Gray  v.  Gray's  Admr.,  3  Ky.  Opin. 
557. 

§  140.  Time  for  pleading. 
An  answer  and  counterclaim,  filed 


after  final  judgment  in  a  case,  should 
on.  motion  be  stricken  from  the  files. 
Kueborth  v.   Pratt,   11   Ky.  Opin. 
440. 

§  142.  Form  and  requisites  of  plea  or 
answer  In  general. 
An  account  or  other  demand  plead- 
ed as  a  set-off  must  be  stated  so  defi- 
nitely that  court  may  render  judg- 
ment on  the  pleading. 

King    V.    Welch's    Admr.,    9    Ky. 
Opin.  482. 

A  set-off,  to  be  well  pleaded,  must 
contain  all  the  requisites  of  an  orig- 
inal action. 

Redding  v.  Harrison.  9  Ky.  Opin. 
505. 

§  146.  Counterclaim  in  answer. 

Where  the  allegations  in  an  amend- 
ed counterclaim  show  facts  material 
to  the  issue,  on  motion  it  should  be 
permitted  to  be  filed,  it  having  the  ef- 
fect of  requiring  the  plaintiff  to  ver- 
ify his  defense  to  the  counterclaim. 
Jones  V.  Pearce,  3  Ky.  Opin.  89. 

An  answer,  though  not  good  as  a 
bar  to  an  action,  may  be  sufficient 
as  a  counterclaim. 

Bohannon  v.  Shannon,  1  Ky.  Opin. 
386. 

An  answer,  though  deficient  in  not 
stating  the  terms  of  a  contract, 
whether  written  or  oral,  if  it  sub- 
stantially alleges  fraudulent  misrepre- 
sentations and  specifies  damages  re- 
sulting therefrom,  will  be  good  as  a 
counterclaim. 

Thompson  v.  Radford,  2  Ky.  Opin. 
312. 

The  answer  of  the  defendant  was 
not  an  off-set  or  counterclaim,  but 
presented  an  issue  in  bar,  which  by 
the  provisions  of  the  civil  code,  stood 
denied  except  as  conferred  by  the 
statements  of  the  petition. 

Howard   v.   Murphy,   2   Ky.   Opin. 
124. 

§  147.  Cross-complaint    In    general. 

Where  a  cross-petition  alleges  cer- 
tain items  of  indebtedness  by  plain- 
tiff to  defendant,  plaintiff's  reply  de- 
nying that  he  is  indebted  to  defend- 
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fied,  or  in  any  other  sum,  is  a  mere 
conclusion  of  law,  and  insufficient. 
Jones  y.  Gillen,  6  Ky.  Opin.  96. 

^liere  a  petition  has  been  dis- 
missed, the  plaintiff  should  be  allowed 
to  answer  a  cross-petition,  and  put  in 
such  defense  as  he  may  have. 

Patterson  v.  Epperson's  Admr.,  3 
Ky.  Opin.  562. 

Under  9  125,  Civil  Code  Practice,  re- 
lating to  cross-petitrshs,  a  cross-peti- 
tion by  the  assignee  in  bankruptcy  of 
the  defendant  against  persons  who 
were  not  parties  to  the  action  was 
held  improper,  and  that  such  rights 
should  be  asserted  by  a  separate  and 
original  proceeding. 

Hines  v.  Barclay,  7  Ky.  Opin.  537. 

In  an  action  against  a  town  and  one 
who  made  an  excavation  in  a  side- 
walk, for  damages  sustained  by  one 
who  fell  into  the  excavation,  the  city 
can  not  set  up  a  cross-petition  against 
its  codefendant  for  contribution  in 
case  Judgment  for  damages  is  rend- 
ered against  them. 

Green  v.   Trustees  of  Richmond, 
7  Ky.  Opin.  434. 

§  148.  Cross-complaint  against  plain- 
tiff. 
It  is  error  to  strike  from  the  flies 
defendant's  cross-petition,  when  plain- 
tiff would  be  compelled  to  pay  back 
to  defendant  an  amount  equal  to  or 
greater  than  the  same  recovered  by 
plaintiff,  upon  a  demand  of  defendant. 
ant. 

Gist  V.  Gist,  Admr.,  6  Ky.  Opin. 
209. 

Where  an  answer,  although  made  a 
cross-petition,  was  only  in  aid  of  the 
original  action,  and  does  not  ask  for 
a  judgment,  such  pleading  does  not 
amount  to  a  cross-action. 

Bullock  V.  Rennick,  7  Ky.   Opin. 
589. 

Where  a  corporation  is  not  a  vol- 
untary  plaintiff,  but  is  forced  into 
court  by  the  original  plaintiff,  and 
compelled  to  set  up  and  assert  its 
claim,  its  cross-action  should  not  be 
dismissed  on  the  ground  that  it  had 
failed  to  execute  bond  for  costs. 

Lipscomb  V.   Central  Bldg.   Assn. 
of  Covington,  9  Ky.  Opin.  432. 


§149.  Cross-complaint  against  code- 
fendant or  third  parties. 
Where  defendant  has  a  cause  of 
action  against  codefendant,  or  a  per- 
son not  a  party  to  the  action,  and 
affecting  the  subject-matter  of  the  ac- 
tion, he  may  make  his  answer  a  crosS' 
petition  against  the  codefendant  or 
such  other  person,  and  such  cross- 
petition  is  not  demurrable. 

Young's  Admr.  v.  Overton,  2  Ky. 
Opin.  454. 


(F)    AFFIDAVIT    OF    DEFENSE,    OR 
OF  MERITS. 

§  155'.  Form  and  requisites  In  general. 
Where  ih  an  answer  a  receipt  is 
referred  to  as  having  been  duly 
signed  by  the  plaintiff,  it  must  be 
filed  with  the  pleadings  in  order  to 
require  the  plaintiff  to  a  denial  of 
same  under  oath,  the  averment  in  the 
answer  that  it  was  executed  not  be- 
ing sufficient. 

Page    V.    Crawford,    2    Ky.    Opin. 
604. 


IV.  REPLICATION    OR   REPLY    AND 
SUBSEQUENT  PLEADINGS. 

§  162.  Nature  and  office  of  replication 
and   reply. 
A  reply  has  a  legal,  technical  mean- 
ing, and  can  not  contain  new  matter 
inconsistent   with  the   petition. 

Bates  V.  Brown,  7  Ky.  Opin.  303. 

A  reply  can  not  be  considered  as 
an  amended  petition. 

Bates  V.  Brown,  7  Ky.  Opin.  303. 

§163.  Statutory   provisions. 

Under  §  132,  Civil  Code,  expressly 
providing  that  there  shall  be  no  reply 
except  upon  the  allegations  of  a  coun- 
terclaim or  set-off  in  the  answer,  after 
a  counterclaim  is  rejected  there  is 
nothing  to  reply  to. 

England  v.  Sweeney,  3  Ky.  Opin. 
60. 

§164.  Necessity  for  pleading  in  reply. 
A  reply  to  a  claim  against  an  estate 
was  held  not  necessary,  since  it  can 
be  reached  by  exception  when  reported 
by  the  commissioner,  or  when  pre- 
sented to  the  court  for  allowance,  in 
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the   same   way   that   objection    could 
have  been  made  to  any  other  claim. 
Yance's  Admr.  v.  Foreman,  7  Ky. 
Opln.  158. 

Where  matter  set  up  In  the  answer 
has  been  previously  litigated,  it  must 
be  reached  by  reply,  where  It  does 
not  appear  from  the  record. 

Hunter    v.    Hunter,    7    Ky.    Opln. 
235. 

Where  the  answer  In  an  action  re- 
lating to  real  estate  is  in  effect  a  de- 
nial of  the  allegations  of  the  peti- 
tion, and  is  made  a  counterclaim  for 
the  purpose  of  recovering  from  the 
appellees  for  the  surplus  land  in  the 
event  the  sale  is  adjudged  to  have 
been  by  the  acre,  there  is  no  neces- 
sity for  any  response  to  it,  since  the 
facts  alleged  in  the  answer  are  con- 
troverted by  the  petition. 

Moore    v.    Jackson,    6    Ky.    Opin. 
138. 

An  answer,  which  presents  a  plea 
in  bar,  does  not  require  a  replication, 
as,  under  the  provisions  of  the  Civil 
Code,  the  plea  stood  denied  except  so 
far  as  confessed  by  the  statements  of 
the  petition. 

Howard   v.   Murphy,   2   Ky.   Opln. 
554. 

Where  the  answer  averred  that  the 
tea  was  not  of  the  quality  authorized 
to  be  purchased  by  them  and  that 
they  had  offered  to  return  it,  such 
averment  stands  denied  to  law. 

Dunlevy  &  Co.  v.  O'Bannon,  2  Ky. 
Opln.  670. 

Where  a  plaintiff  fails  to  file  a  re- 
ply denying  afflrmativis  allegations  in 
an  answer,  such  allegations  must  be 
taken  as  true. 

Garrott  v.  Buckner,  12  Ky.  Opin. 
174. 

§  167.-— <^-Set-off  or  counterclaim  In  an- 
swer. 
A  counterclaim  or  set-off  which 
does  not  contain  allegations  neces- 
sary to  constitute  a  cause  of  action, 
and  which  is  in  effect  a  mere  denial 
of  plaintiff's  right  to  recover,  does 
not  require  a  reply. 

Monarch  v.  Scott,  7  Ky.  Opln.  571. 


'  §  169.  Matter  to   be   pleaded    in    reply 

in  general. 

A  reply  which  does  not  contain  an 

allegation    of    indebtedness,    together 

with  the  statement  of  necessary  facts, 

was  held  insufficient. 

Bates  V.  Brown,  7  Ky.  Opln.  303. 

§  172.  Time  for  filing  or  service. 

It  is  error  for  the  court  to  permit 
a  reply  to  be  filed  out  of  term  time 
when  it  is  not  sworn  to,  and  when 
the  defendant  has  done  nothing  to 
waive  his  right  to  have  such  reply 
verified. 

Mitchell  &  Bro.  v.  Redman,  10  Ky. 
Opln.  318. 

Where  in  a  suit  on  a  promissory 
note  the  statute  of  limitations  is 
pleaded  as  a  defense  and  no  reply  la 
filed  showing  facts  why  the  defense 
is  not  good,  until  after  judgment,  it 
is  then  too  late  to  file  a  reply. 

National     Bank     of    Stanford     v. 
Reed,  11  Ky.  Opin.  733. 

§  173.  Form  and  requisites  of  replica- 
tion in  general. 
Where  the  cross-petition  alleges 
that  the  plaintiff  is  Indebted  to  de- 
fendant in  the  sum  of  |65  for  a  cow 
sold  and  delivered  to  plaintiff,  a  re- 
ply merely  denying  that  plaintiff  is 
indebted  to  defendant  in  the  sum  of 
$65  or  in  any  sum  for  a  cow  sold  and 
delivered  to  her  at  the  price  stated 
or  at  any  other  price,  is  a  mere  con- 
clusion of  law,  and  insufficient. 

Knapka  v.  Linck,  6  Ky.  Opin.  78. 

Where  an  answer  presents  a  valid 
counterclaim,  a  reply  is  not  good 
which  avers  that  plaintiff  has  not  suf- 
ficient knowledge  to  form  a  belief  as 
to  whether  the  averments  in  the  an- 
swer are  true. 

Hancock  v.  Rice,  8  Ky.  Opin.  826. 

§  176.  Traverses  or  denials. 

A  reply  denying  each  and  every  al- 
legation in  defendant's  claim  and  de- 
manding proof  in  full,  is  insufficient, 
since  a  specific  denial  of  payment 
should  be  made. 

Oglevie  v.  Wiley,  6  Ky.  Opin.  460. 

§  177.  Admissions. 

Where  plaintiff's  reply  to  defend- 
ant's answer  and  counterclaim  admits 
that   plaintiff   has   in   his    possession 
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cboses  in  action  to  the  value  of  |250, 
which  had  not  been  accounted  for,  he 
must  produce  them,  or  the  court  will 
credit  defendant  with  the  amount,  in 
the  absence  of  a  showing  that  they 
can  not  be  used  as  a  set-off. 

McCuUom  y.  Cochran,  6  Ky.  Opin. 
111. 

Where  a  debtor  owes  a  note  and  an 
account  to  the  same  person,  and  in  a 
suit  on  the  note  the  answer  sets  up 
that  in  addition  to  the  credits  entered 
on  the  note  the  defendant  had  sent 
money  by  another  with  a  direction  to 
have  it  applied  on  the  note,  and  plain- 
tiff replies,  denying  that  it  was  to  be 
paid  on  the  note  and  charging  that  it 
was  directed  to  be  credited  on  an- 
other debt,  no  rejoinder  being  filed, 
such  reply  does  not  amount  to  an  ad- 
mission by  defendant  that  the  money 
was  to  be  so  applied  in  the  payment 
of  the  account. 

Clark  V.  Short,  10  Ky.  Opin.  693. 

§  178.  Confession  and  avoidance. 

WTiere  plaintiff's  reply  to  a  cross- 
petition  is  insufficient,  defendant  is 
entitled  to  have  his  cross-petition 
taken  as  confessed. 

Jones  V.  Gillen,  6  Ky.  Opin.  96. 

§182.  Failure  to  reply. 

There  being  no  denial  upon  the  part 
of  appellants  that  the  set-offs  were 
true,  they  must  be  taken  for  con- 
fessed. 

Stewart  v.   Norton,   5   Ky.   Opin. 
286. 

V.  DEMURRER  OR  EXCEPTION. 

§187.  Mode  of  making  objections  to 
pleading. 
A  defendant  who  demurs  to  an 
amended  petition  or  replication  to  the 
answer  and  cross-petition,  for  non- 
joinder, will  first  have  to  correct  his 
own  pleading,  where  his  demurrer  is 
on  account  of  the  same  deficiency  as 
in  his  cross-petition. 

Moss  V.  Johnson,  3  Ky.  Opin.  302. 

§189.  Nature  and  office  of  demurrer, 
and  pleadings  demurrable. 
After  an  answer  has  been  filed  and 
depositions  taken,  it  is  error  to  per- 
mit a  withdrawal  of  the  answer  and 
permit  a  demurrer  to  be  filed. 

Jenkins  v.  Bates,  4  Ky.  Opin.  118. 


The  pendency  of  another  suit  can 
not  be  shown  by  demurrer,  but  must 
be  taken  advantage  of  by  answer. 
Nichols   V.   Jenkins,   3   Ky.   Opin. 
396. 

§  192.  Grounds  for  demurrer  in  gen- 
eral. 
Where  the  declaration,  if  the  pro- 
ceedings be  construed  to  be  a  personal 
action,  discloses  no  cause  of  action, 
and  if  construed  to  be  an  admiralty 
case,  the  demurrer  to  the  declaration 
pending  in  the  county  court  should  be 
sustained,  and  judgment  for  plaintiff 
denied. 

Steamer  St.  Patrick  v.  Evans,  6 
Ky.  Opin.  540. 

§193.  Grounds       for       demurrer       to 

declaration,   complaint,   petition 

or  statement. 

Defects  in  a  petition  may  be  taken 

advantage  of  only  by  demurrer  or  by 

motion  to  make  more  specific. 

Eggren  v.  Bell,  10  Ky.  Opin.  572. 

Where  no  demurrer  raising  the 
question  of  misjoinder  is  filed,  such 
objection  is  waived. 

Gentry  v.  Commonwealth,  12  Ky. 
Opin.  224. 

§199.  Time  for  filing    or  serving   de- 
murrer. 
When  a  defendant  answers  a  peti- 
tion and  the  answer  is  not  withdrawn, 
It  is  not  error  for  the  court  to  over- 
rule the  demurrer  to  the  petition,  filed 
after  the  answer,  for  the  answer  cured 
the  alleged  defect  in  the  petition. 
Louisville  &  N.  R.  Co.  v.  Wilson, 
11  Ky.  Opin.  357. 

§203.  Scope  and  extent  of  demurrer 
in  general. 
A  defect  of  parties  in  a  petition  was 
held  not  to  be  reached  by  a  general 
demurrer,  where  there  is  no  specific 
ground  for  objection  thereto. 

Spradlin  v.  Kendall,  6  Ky.  Opin. 
439. 

A  petition  constituting  a  cause  of 
action  followed  by  an  amended  peti- 
tion which  does  not,  is  not  demurrable 
by  a  general  demurrer  to  all. 

Johnson  v.  Ament,  2  Ky.  Opin.  654. 

§205.  General  demurrer. 

Under  Civ.  Code,  §  121,  where  a 
defect  of  parties  is  not  assigned  as  a 


1647     (§205) 


PLEADING  V. 


(§  218)     1648 


cause   of  demurrer,   such  defect   can 
not  be  reached  by  a  general  demurrer. 
Williamson  v.  Turner,  4  Ky.  Opin. 
512. 

Where  a  part  of  a  paragraph  of  an- 
swer is  bad,  and  a  portion  of  the  para- 
graph states  a  defense,  a  general  de- 
murrer to  the  whole  paragraph  should 
be  overruled. 

Gray  &  Pest  v.  Garrison,  11  Ky. 
Opin.  19. 

§212.  Abandonment  or  waiver  of  de- 
murrer. 
A  demurrer  which  was  never  dis- 
posed of  must  be  regarded  as  having 
been  waived. 

Moore  v.  Cleveland's  Admr.,  6  Ky. 
Opin.  588. 

Answering  by  way  of  a  cross-peti- 
tion, which  sets  up  a  cause  of  action, 
without  having  demurred  or  moved  to 
dismiss  same,  is  held  to  be  a  waiver 
of  any  subsequent  right  to  demur  or 
move  to  dismiss. 

Smith  V.  Jackson,  2  Ky.  Opin.  354. 

Where  a  defendant  in  the  trial  court 
has  a  cause  of  demurrer  to  the  peti- 
tion on  account  of  any  defect,  imper- 
fection or  omission,  and  fails  or  re- 
fuses to  make  the  objection  and  per- 
mits the  trial  to  be  had  upon  the  is- 
sues thus  imperfectly  Joined,  he  should 
not  be  heard  in  the  Court  of  Appeals 
after  verdict  to  make  the  objection  if 
the  issue  found  be  such  as  necessarily 
required  proof  on  the  trial  of  the  facts 
thus  defectively  or  imperfectly  stated; 
since  the  verdict  cures  the  defect. 
Davis,  Moody  &  Co.  v.  Wiley,  11 
Ky.  Opin.  585. 

§214.  Admissions  by  demurrer. 

Allegations  in  an  answer  and  cross- 
petition,  as  to  the  recording  of  a  deed, 
contrary  to  the  deed  itself  which  is 
made  an  exhibit  to  the  petition,  can 
not  be  admitted  as  true  on  demurrer. 
Jackson  v.  Gibson,  7  Ky.  Opin.  130. 

A  demurrer  that  brings  to  light  im- 
perfect pleadings  will  be  sustained, 
the  rule  being  that  he  who  commits 
the  first  error  must  be  the  first  to  cor- 
rect same. 

McElroy  &  Carter  v.  Winfrey,  1 
Ky.  Opin.  176. 

A  demurrer  to  an  answer  to  a  peti- 
tion  that  alleges   the   acceptance   by 


plaintiff  of  new  notes  with  security,  in 
settlement  of  those  sued  on,  and  which 
were  secured  by  a  mortgage,  should  be 
overruled,  as  it  is  an  admission  of  the 
facts  as  alleged  in  the  answer. 

Lackey  v.  Blandy,  2  Ky.  Opin.  476. 

Facts  in  a  petition  as  to  money  al- 
leged to  have  been  coerced  from  the 
plaintiff,  and  which  may  be  denied  by 
the  answer,  are  questions  for  the  con- 
sideration of  the  Jury;  and  a  demurrer 
to  the  petition  should  have  been  over- 
ruled. 

Thompson  v.   Reed,   2   Ky.   Opin. 
508. 

Though  a  petition  may  be  defective 
because  of  insufficient  averments  as  to 
the  principal  causes  of  action  stated, 
to  be  availed  of  a  demurrer  thereto 
must  be  put  in  before  Issue  Joined  by 
defendant  answering  and  setting  up  by 
way  of  defense,  set-offs  and  counter- 
claims; and  it  is  too  late  to  object  to 
the  validity  of  the  petition  for  the  first 
time,  before  the  appellate  court. 

Hensley  v.  Trimble,  2  Ky.  Opin. 
213. 

A  demurrer  admits  the  truth  of 
statements  of  a  pleading  demurred  to 
as  well  as  all  necessary  inferences 
from  facts  where  the  facts  are  well 
pleaded. 

Prather  v.  Prather's  Admr.,  13  Ky. 
Opin.  636. 

§217.  Effect  of  demurrer  as  opening 
record. 
A  demurrer  to  the  reply,  going  back 
to  the  answer  in  which  the  set-off  is 
relied  upon,  raises  the  question  of  the 
sufficiency  of  the  answer. 

Morgan  v.  Wood,  8  Ky.  Opin.  101. 

Where  a  defective  petition  is  made 
good  by  an  answer,  and  the  petitioner 
demurs  to  the  answer,  it  will  reach 
back  to  the  petition. 

Poor  V.  Stevenson,  8  Ky.  Opin.  432. 

§218.  Hearing  and  determination  on 
demurrer. 
Where  there  is  no  order  of  the  court 
overruling  a  demurrer,  it  must  be  con- 
sidered that  appellant  waived  it  and 
the  case  be  treated  as  if  no  demurrer 
had  been  filed. 

City  of  Frankfort  v.  Watson,  11 
Ky.  Opin.  149. 
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§219.  Operation  and  effect  of  decieion 
on  demurrer. 
Although  the  court  might  have  prop- 
erly sustained  a  demurrer  to  an  in- 
sufficient petition,  it  may,  on  the  sub- 
mission of  the  case,  render  a  judg- 
ment for  the  defendants. 

Burbridge  y.  Vamon,  5  Ky.  Opin. 
244. 

The  application  to  the  petition  of 
the  demurrer  of  the  plaintiff  to  the  an- 
swer, does  not  dispose  of  the  answer. 
McMichael   v.   McMlchael,   3    Ky. 
Opin.  613. 

§223. Sustaining  demurrer. 

Where  the  court  sustains  a  demurrer 
to  an  answer  the  defendant  is  entitled 
to  leave  to  amend  it,  and  where  the 
court  overrules  a  demurrer  to  his  an- 
swer, and  during  the  same  term  on 
motion  of  plaintiff  the  cause  is  sub- 
mitted over  the  defendant's  objection 
and  judgement  rendered  for  the  plain- 
tiff, such  a  proceeding  can  not  be  al- 
lowed, and  the  defendant  is  entitled 
to  a  continuance,  for  if  the  demurrer 
to  his  answer  was  properly  overruled 
the  cause  did  not  stand  for  trial  at 
that  term. 

Edison   v.    Tatum,   10    Ky.    Opin. 
884. 

§225. Amendment  or  furtlier  plead- 
ing after  demurrer  sustained. 
Where  a  demurrer  to  a  petition  is 
overruled  and  the  petitioner  has  no 
opportunity  to  amend  his  petition,  but 
is  required  to  make  an  issue  with  the 
defendant  on  the  answer  by  reply,  the 
cause  should  be  heard  on  its  merits, 
or  in  case  the  court  becomes  con- 
vinced that  the  petition  was  bad  the 
order  overruling  the  demurrer  to  it 
should  be  set  aside  and  the  demurrer 
sustained  with  leave  to  the  plaintiff  to 
amend. 

Baker  &  Rubel  v.  Whips  &  Mix,  13 
Ky.  Opin.  53. 

VI.  AMENDED  AND  SUPPLEMENT- 
AL PLEADINGS  AND  RE- 
PLEADER. 

§229.  Right    to    amend    pleadings    in 
general. 
After  the   issues   have   been  made 
and  the  proof  taken,  to  permit  amend- 
ment of  pleadings  after  a  lapse  of  four 
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years  would  be  a  practice  wholly  in- 
compatible with  the  administration  of 
justice  and  a  due  regard  for  the  rights 
of  the  parties. 

Zowell  V.  Graves,  3  Ky.  Opin.  615. 

Where  the  court  refuses  to  permit 
new  issues  to  be  formed,  amended 
pleadings  is  proper  procedure. 

Cruch  V.  Smith,  5  Ky.  Opin.  72. 

The  civil  code  authorizes  proceed- 
ings as  well  as  pleadings  to  be  amend- 
ed in  furtherance  of  justice. 

Combs  V.  Wallace,  11  Ky.  Opin. 
338. 

§  233.  Leave  of  court  to  amend. 

When  leave  has  been  given  plaintiff 
to  amend  his  petition,  but  he  fails  to 
do  so,  a  motion  should  be  made  to 
dismiss  the  action,  or  a  rule  asked  for 
requiring  plaintiff  to  show  cause  why 
he  had  failed  to  prepare  his  cause  for 
trial. 

Payne  v.  Monk,  6  Ky.  Opin.  255. 

The  plaintiff  is  entitled  to  file  an 
amended  petition,  to  conform  to  the 
proof,  at  any  time  before  judgment,  if 
it  does  not  substantially  change  the 
issue. 

Davis  V.  Ralston,  3  Ky.  Opin.  286. 

Where  the  original  petition  distinct- 
ly sets  out  a  cause  of  action,  it  is  not 
error  for  the  court  to  refuse  the  filing 
of  an  amended  petition,  and  a  reply 
which  contains  no  available  allega- 
tions other  than  those  stated  in  the 
original. 

Scholl    &  Adams   v.   Bronston,    4 
Ky.  Opin.  398. 

On  discovery  of  a  defect  in  a  plead- 
ing it  should  be  amended  to  conform 
to  proof  of  abandonment. 

Forston  V.   Forston,   4   Ky.   Opin. 
428. 

The  court  does  not  abuse  its  discre- 
tion by  refusing  to  permit  an  amended 
answer  to  be  filed,  on  the  conclusion 
of  the  evidence,  which  sets  up  a  de- 
fense already  plead  in  the  original  an- 
swer, or  facts  known  to  the  defendant 
when  he  filed  his  original  answer. 
Smith  V.  Sanford  &  Co.,  5  Ky. 
Opin.  280. 

A  court  does  not  abuse  a  sound 
discretion    by   rejecting   an   amended 
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pleading  where  the  judgment  must  be 
the  same  as  if  the  amendment  had 
been  filed. 

Chappell  V.  Sudduth,  5  Ky.  Opin. 
57. 

The  plaintiff,  having  deliberately 
elected  to  proceed  upon  the  second 
paragraph  to  his  petition,  it  was  not 
an  abuse  of  the  court's  discretion  to 
refuse  to  permit  him,  after  the  testi- 
mony was  heard,  to  amend  his  plead- 
ing and  rely  upon  the  matters  set  out 
in  the  first  paragraph  of  his  original 
petition. 

Goodson  V.  Stephens,  5  Ky.  Opin. 
664. 


§  236.- 


■Discretion  of  court. 


It  is  discretionary  with  the  court  to 
permit  or  refuse  the  filing  of  an 
amended  petition. 

Payne  v.  Monk,  6  Ky.  Opin.  255. 

A  party  defendant,  presumed  to  be 
in  court,  has  constructive  notice  of  an 
amended  petition. 

Carter  v.  Mason,  1  Ky.  Opin.  399. 

Where  a  case  was  submitted  for 
trial  November  14,  1854,  yet  without 
notic«e  D  was  permitted  to  file  an 
amended  petition  setting  up  a  nova- 
tion, which  was  a  new  cause  of  action; 
and  without  process  thereon,  a  confes- 
sion of  the  amended  petition  was 
taken,  it  constituted  error;  as  the  civil 
code  gives  to  courts  a  larger  discre- 
tionary power  to  permit  amendments, 
but  it  was  not  intended  to  give  un- 
limited power,  and  no  alteration  by 
pleadings  or  proof  should  be  allowed 
after  submission,  without  notice. 

Jones  V.  Daviess,  1  Ky.  Opin.  184. 

Ordinary  actions  on  unlike  suits  in 
equity;  in  the  latter,  the  Court  of  Ap- 
peals almost  universally  settles  the 
rights  of  the  parties,  on  the  pleadings 
and  evidence  in  the  case,  and  the  court 
below  has  only  to  carry  out  the  direc- 
tions of  the  appellate  court;  but  in 
ordinary  actions,  a  new  trial  only  is 
awarded;  and  amended  pleadings,  if 
offered,  in  good  faith,  and  in  reason- 
able time  as  not  to  indicate  a  spirit  of 
vexatious  delay,  should  be  liberally 
indulged,  so  as  to  make  the  issues 
conform  to  the  facts  and  evidence. 
Cropper,  Patton  &  Co.  v.  Sherman, 
Hall  &  Pope,  2  Ky.  Opin.  296. 


Allegations  of  fraud,  in  a  cross-peti- 
tion, and  of  the  payment  of  a  portion 
of  the  mortgage.  In  litigation,  uncon- 
troverted  in  that  there  was  a  mere 
motion  to  reject  the  filing  of  same, 
which  was  sustained,  present  a  prima 
facie  case  for  relief,  and  it  was  error 
for  the  court  to  reject  the  amended 
cross-petition  as  offered. 

Farris  v.  Dunn,  2  Ky.  Opin.  263. 

Where  a  note  on  which  the  original 
petition  was  filed  was  excluded  on 
the  plea  that  it  was  void  for  want  of 
a  revenue  stamp,  defendant  is  es- 
topped from  objecting  to  an  amended 
petition  on  the  oral  contract,  for  which 
the  note  was  given. 

Jardon  v.  Williams,  2  Ky.  Opin. 
186. 

The  trial  court  does  not  abuse  its 
discretion  by  refusing  to  allow  an 
amended  answer  to  be  filed,  which  was 
tendered  a  year  after  the  original  an- 
swer was  filed  and  no  reason  was 
stated  why  it  was  not  offered  sooner, 
nothing  appearing  on  its  face  to  in- 
dicate that  all  the  facts  stated  were 
not  known  to  the  pleader  when  the 
original  answer  was  filed. 

Miller  v.   Withers,   11   Ky.   Opin. 
200. 

The  trial  court  has  a  broad  legal 
discretion  in  the  matter  of  allowing 
amendments  to  pleadings  and  if  he 
permits  such  amendments  during  the 
trial  the  cause  will  not  be  reversed  on 
account  thereof  in  the  absence  of  facts 
showing  an  abuse  of  such  discretion. 
Thompson  v.  Peak,  13  Ky.  Opin. 
548. 

§237. Amendment    to    conform    to 

proofs. 

Plaintiffs  were   held  entitled,  upon 

reversal  and  remand  of  the  case,   to 

amend   their    petition   to   conform    to 

the  facts  established  by  the  evidence. 

Fowler,  Lee  &  Co.  v.  Gano,  6  Ky. 

Opin.  319. 

After  judgment,  an  amendment  of 
the  pleadings  is  sometimes  permitted 
in  order  to  sustain  the  judgment,  but 
an  amendment  will  not  be  allowed  for 
the  purpose  of  invalidating  the  judg- 
ment. 

Deshaser  v.  Commercial  Bank  of 
Ky.,  6  Ky.  Opin.  26. 
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Under  Civil  Code,  §  161,  the  court 
is  authorized  to  allow  amendments  to 
pleadings,  conforming  the  pleadings 
to  the  facts  proven,  when  to  do  so 
will  not  substantially  change  the  claim 
or  defense,  but  a  defendant  who  has 
answered  and  given  some  proof  to 
sustain  it,  can  not  go  on  the  witness 
stand  and  swear  to  an  entirely  differ- 
ent state  of  facts  and  then  expect  the 
court  to  allow  him  to  amend  his  an- 
swer to  conform  thereto,  especially 
when  he  offers  no  excuse  for  his  fail- 
ure to  rely  upon  his  original  answer. 
Ayer  v.  Waltrip's  Admr.,  8  Ky. 
Opin.  453. 

After  the  issues  are  closed  and  the 
trial  is  begun,  it  is  not  an  abuse  of 
discretion  on  the  part  of  the  trial 
judge  to  refuse  to  continue  the  cause, 
that  an  amended  petition  may  be  filed. 
Taylor  v.  Berry,  13  Ky.  Opin.  225. 

The  trial  court,  under  the  code  of 
civil  procedure,  may  in  its  discretion 
permit  amendments  to  be  made  to 
pleadings,  to  make  them  conform  to 
proof  made,  when  such  amendments 
do  not  substantially  change  the  issues. 
Cincinnati  Southern  R.  Co.  v. 
Hogan,  13  Ky.  Opin.  1096. 

§238^ Application  for  ieave,  and  de- 
termination thereon  in  generai. 
Where  a  defendant  in  his  answer  to 
a  petition,  charging  usury  and  asking 
that  it  be  credited  on  the  principal 
debt,  asserts  that  he  received  only 
ten  per  cent,  interest  during  the  years 
in  question,  his  representatives  are 
bound  by  such  admissions;  and  on  the 
trial  it  is  not  error  to  refuse  to  permit 
the  answer  to  be  amended  so  as  to 
state  that  only  six  per  cent,  interest 
was  charged,  where  no  affidavit  or 
reason  is  given  why  the  amendment 
should  be  filed,  or  any  explanation 
made  as  to  the  admission  made  in  the 
original  answer,  or  that  it  was  by  mis- 
take or  overslght- 

Sloss'  Exr.  V.  Levi,  12  Ky.  Opin. 
346. 

§242.  Amendment  of  declaration,  com- 
plaint, petition,  or  statement. 
A  pleading  filed  by  plaintiff,  alleging 
that  "The  defendant  contracted  the 
debt  sued  for  and  bought  the  com 
and  hay  of  plaintiff  for  the  price  men- 
tioned in  the  action,  and  did  so  with 


the  fraudulent  intent  and  purpose  of 
depriving  the  plaintiff  of  his  said  prop- 
erty, and  fraudulently  obtained  posses- 
sion thereof  and  converted  them  to 
his  own  use  with  the  fraudulent  intent 
to  cheat  the  plaintiff  out  of  his  prop- 
erty," should  be  regarded  as  an 
amended  petition  rather  than  a  reply. 
Grimes  v.  Kinkead,  7  Ky.  Opin. 
611. 

It  is  error  for  the  court  to  refuse  the 
filing  of  an  amended  petition,  at  the 
close  of  the  trial,  when  the  amend- 
ment does  not  change  substantially 
the  claim  or  defense,  by  conforming 
the  pleading  or  proceeding  to  the  facts 
proved. 

Loeb    &   Bloom   v.    Stark,    3    Ky. 
Opin.  189. 

An  amended  petition,  bringing  in 
other  parties,  which  was  consolidated 
with  the  original  cause  of  action,  was 
held  to  supply  defects  demurred  to  in 
the  original  petition. 

Austin  V.  Bullitt,  3  Ky.  Opin.  47. 

Where  the  subject-matter  of  an 
amended  petition  is  connected  with 
the  transaction  out  of  which  the  orig- 
inal cause  of  action  grew,  on  general 
demurrer  it  will  be  construed  with 
the  original  petition. 

Austin  V.  Bullitt,  3  Ky.  Opin.  47. 

Where  plaintiffs  were  allowed  to  file 
a  paper  purporting  to  be  both  an 
amended  petition  and  reply,  by  which 
the  averments  of  the  counterclaim 
were  controverted,  such  action  was  ir- 
regular, and  plaintiff  might  have  been 
compelled  by  rule  to  elect  between 
the  two  aspects  of  pleading  that  one 
or  the  other  might  be  stricken  out; 
but  this  was  not  done,  and  the  paper 
was  treated  as  a  reply  by  the  parties, 
and  so  recognized  by  the  court,  which 
constituted  a  substantial  waiver  of  all 
objection  to  the  unauthorized  form  of 
the  pleading. 

Proctor  V.   Kincead,   3   Ky.   Opin. 
504. 

Where  an  amended  petition  had  the 
effect  of  changing  the  action  from  a 
suit  founded  on  an  alleged  parol  prom- 
ise, to  one  on  three  notes  which  had 
then  matured,  it  amounted  to  bringing 
a  new  suit  on  the  notes. 

Hester  v.  Graham,  3  Ky.  Opin.  436. 
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Where  the  proof  shows  one  is  en- 
titled to  a  credit  larger  than  that 
claimed  in  his  pleading,  the  proper 
remedy  is  by  an  amended  petition,  and 
not  to  try  to  correct  the  error  by  an 
appeal. 

Laughlin  y.  Moore,   4   Ky.   Opin. 
598. 

Where  a  petition  is  so  amended  as 
to  present  a  new  cause  of  action,  there 
should  be  service  of  process,  either 
actual  or  constructive,  before  Judg- 
ment. 

Cheek  v.  McKay,  5  Ky.  Opin.  199. 

Where  an  amended  petition  filed 
was  still  pending  when  the  defendant 
offered  to  file  his  answer  and  cross- 
petition  thereto,  and  the  lost  plead- 
ing was  such,  if  true,  as  to  authorize 
the  relief  it  sought  as  a  cross-petition 
as  well  as  to  constitute  a  defense  to 
the  plaintiff's  claim  to  further  relief 
than  had  already  been  adjudged,  the 
court  should  have  allowed  the  an- 
swer to  be  filed,  although  the  plaintiff 
had  dismissed  his  amended  petition. 
Grief  v.  Maks,  5  Ky.  Opin.  377. 

§243.^ Defects  amendable  in  gen- 
eral. 
Where  in  an  original  petition  it  is 
not  alleged  that  the  sale  of  land  was 
in  writing,  and  the  proof  shows  such 
sale  to  have  been  made  by  a  bond  for 
a  deed,  the  filing  of  an  amended  peti- 
tion may  properly  be  permitted. 

Fannin   v.   Murray,   11   Ky.   Opin. 
225. 


§245^ 


-Condition  of  cause  and  time 


for  amendment. 
Where  an  amended  petition  was 
filed  on  the  same  date  that  a  judg- 
ment was  entered  in  accordance  with 
the  mandate  of  the  Court  of  Appeals, 
it  will  be  assumed  that  the  amended 
petition  was  filed  after  the  mandate 
had  been  entered  and  judgment  ren- 
dered thereon,  and  the  amended  peti- 
tion will  be  treated  as  an  original  bill 
of  review,  if  it  contains  all  the  re- 
quisites of  such  pleading. 

Dunn  V.  Hoskins,  7  Ky.  Opin.  63. 

§  248. New  or  different  cause  of  ac- 
tion. 
Although  the  filing  of  an  amended 
petition  amounts  to  an  abandonment 


of  the  original  cause  of  action,  it  does 
not  preclude  the  plaintiff  from  show- 
ing the  original  consideration,  since  it 
must  constitute  a  ground  of  the  new 
promise  or  acknowledgment  of  it; 
Cunningham  &  Campbell  v.  Simp- 
son, 6  Ky.  Opin.  484. 

Where  an  action  for  malicious  prose- 
cution has  been  reversed  by  the  Court 
of  Appeals  and  returned  to  the  lower 
court  for  trial,  plaintiff  may  not  then 
amend  his  petition  by  filing  counts  for 
slander. 

Abrams  v.  Ullman,  8  Ky.  Opin.  8. 

A  court  will  not  permit  parties, 
under  the  guise  of  amendment,  to  set 
up  new  causes  of  action  and  take 
judgment  thereon  by  default  without 
process  without  giving  defendants  an 
opportunity  to  be  heard. 

Robinson  v.  Caldwell,  6  Ky.  Opin. 
184. 

After  the  evidence  is  in,  it  is  not 
such  an  abuse  of  the  court's  discre- 
tion to  refuse  to  permit  the  plaintiff  to 
so  amend  his  petition  as  to  substan- 
tially change  the  claim  set  up  in  the 
original  petition  as  will  require  this 
court  to  reverse  the  cause  on  appeal. 
Province  v.  Leonard,  10  Ky.  Opin. 
186. 

A  plaintiff  can  not,  upon  an  appeal 
to  the  circuit  court,  amend  his  plead- 
ings so  as  to  set  up  a  new  and  in- 
dependent cause  of  action,  since  the 
cause  of  action  to  be  tried  on  the  ap» 
peal  must  be  the  same  that  was  tried 
in  the  lower  court. 

Willis  V.  McNeal's  Admr.,  10  Ky. 
Opin.  260. 

§  249. Change  of  form  of  action. 

In  an  action  on  a  note  given  for  the 
difference  in  the  exchange  of  horses, 
in  which  defendant  set  up  breach  of 
warranty,  and  defendant  filed  an 
amended  answer  alleging  that  the  con- 
tract was  void  as  having  been  made  on 
Sunday,  and  thereupon  plaintiff  ten- 
dered an  amendment  of  his  petition, 
alleging  that  defendant  converted  the 
horse  which  he  got  from  plaintiff  for 
his  own  use,  the  amendment  of  the 
petition  was  properly  refused. 

Murphy  v.  Higdon,  6  Ky.  Opin.  39. 

§255.  Amendment  of  plea  or  answer. 
An  amended  answer  after  the  re- 
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turn  of  a  case  from  the  Court  of  Ap- 
peals can  not  be  regarded  as  an  orig- 
inal pleading  or  an  appropriate  peti- 
tion for  reviewing  or  relitigating  the 
questions  involved  by  the  decision  of 
the  Court  of  Appeals,  and  which  by 
the  mandate  the  circuit  court  was  re- 
quired to  carry  into  effect. 

Small  V.  Bryland,  5  Ky.  Opin.  431. 

A  defendant  may,  after  the  evidence 
is  all  closed,  amend  his  answer  so  as 
to  conform  to  the  proof. 

Hensley   v.   Prince,   2   Ky.    Opin. 
325. 


§256. 


gen- 


-Defects    amendable    in 

eral. 

Facts  known  to  a  defendant  should 

be   pleaded   in    his   answer,    and   an 

amended  answer  will  not  be  allowed  to 

be  filed  which  pleads  facts  known  to 

the  defendant  at  the  time  of  filing  his 

original  answer,  where  no  excuse  is 

given  for  failure  to  set  them  up  then. 

Garrison  v.  Garrison,  10  Ky.  Opin. 

722. 

A  defendant,  in  a  suit  for  settlement 
between  partners,  after  the  plaintiff 
has  given  his  deposition  on  applica- 
tion, should  be  allowed  to  file  an 
amended  answer  and  cross-petition  for 
the  purpose  of  confonning  the  plead- 
ings to  the  facts  proved;  and  when  he 
is  not  allowed  to  do  so  he  should  not 
be  criticised  for  failing  to  prove  mar 
terial  facts  not  provable  under  the 
pleadings  on  file,  and  in  a  settlement 
between  partners  where  there  are  a 
large  number  of  items  the  court  should 
refer  the  case  to  a  commissioner  for 
examination. 

Jacobs'  Exrs.  v.  Ford,  11  Ky.  Opin. 
73. 

§259i^ Subject-matter   and   grounds 

in  general. 
An  amended  answer  purporting  to 
set  up  a  defense  in  bar  of  the  action, 
should  be  rejected,  where  it  contains 
only  matter  in  abatement 

Johnston  v.  Walker,  6  Ky.  Opin. 
464. 

§269.  Amendment  of  replication  or  re- 
ply and  of  subsequent  pleadings. 
An  amended  reply  can  not  be  treated 
as  a  distinct  and  separate  pleading, 
but  the  original  reply  and  amendment 
must  be  regarded  as  one  pleading  and 


treated  as  if  the  whole  had  been  filed 
at  one  time,  and  together  they  con- 
stitute the  reply. 

Gibson  v.  Grimms,  9  Ky.  Opin.  477. 

§285.  Further,  additional,  or  substi- 
tuted pleading. 
Where  the  court  allowed  plaintiff  to 
substitute  new  pleadings  for  ones 
which  had  been  lost,  defendant  waived 
the  error,  if  any,  in  allowing  the  sub- 
stitution, by  failing  to  make  it  a 
ground  for  a  new  trial. 

Elstan  V.  Roberts,  7  Ky.  Opin.  16. 

VII.    SIGNATURE    AND    VERIFICA- 
TION. 

§289.  Necessity   for    verification    and 

effect  of  omission. 

§290. in  general. 

Where  it  is  necessary  that  a  claim 
sued  for  should  be  verified  and  it  is 
not  verified,  objection  should  be  taken 
thereto  by  rule  before  answer;  and 
the  objection  can  not  be  made  for  the 
first  time  in  the  Court  of  Appeals. 
Myers'   Admr.    v.    Duvall,    9    Ky. 

Opin.  548. 

§295.  Persons  who  may  verify  plead- 
ing. 
The  wife  can  not  verify  a  pleading 
for   her  husbands   unless    she    states 
that  she  is  his  agent. 

Beazley  v.  Maret,  1  Ky.  Opin.  128. 

Vni.    PROFERT,    OYER,    AND    EX- 
HIBITS. 

§307.  Exhibits  annexed  to  pleading. 

Although  an  exhibit  is  withdrawn 
and  not  refiled,  if  it  is  recognized  and 
treated  by  both  parties  and  the  court 
as  a  legitimate  part  of  the  defense, 
without  objections,  the  irregularity 
will  be  regarded  as  waived. 

Howard  v.   Hunter,   5   Ky.   Opin. 
535. 

Where,  in  an  answer,  reference  is 
made  to  another  suit,  alleged  to  be 
pending,  it  is  not  available  unless  a 
copy  of  the  record  be  filed  therewith, 
or  proof  showing  same. 

Hackworth  v.  Logan,  4  Ky.  Opin. 
427. 

An  account  referred  to  in  a  petition 

and   styled  "Exhibit  ,"  in  which 

different  items,  constituting  different 
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transactions  are  set  down,  to  consti- 
tute a  part  thereof,  the  items  alleged 
to  constitute  the  obligation  must  be 
shown  in  the  petition,  at  least  In  sub- 
stance ;  and  if  the  instrument  is  a  writ- 
ten contract,  it  must  be  filed  or  its 
loss  accounted  for. 

Savings    Institution    of    Harrods- 

burg  v.  Hutchison  &  Co.,  4  Ky. 

Opin.  124. 

§308.  Written    instruments   or   copies 
thereof  filed  with  pleading. 
A  commissioner's  report  can  not  help 
an  imperfect  and  defective  petition. 
Trimble  v.  Hensley,  5  Ky.   Opin. 
730. 

Where  the  right  to  property  is  based 
on  written  memoranda  filed  and  made 
a  part  of  the  petition,  these  exhibits 
must  be  considered  on  demurrer  and 
must  control  any  statement  in  the 
pleading  Inconsistent  with  their  terms 
and  legal  effect. 

Brown  &  Co.  v.  Arnold  &  Co.,  5 
Ky.  Opin.  236. 

§310.  Construction,  operation,  and  ef- 
fect in  general. 
A  pleading  that  is  bad  on  its  face 
can  not  be  helped  out  by  an  exhibit. 
Powers  V.  Tyler,  10  Ky.  Opin.  1. 

IX.    BILL    OF   PARTICULARS,    AND 
COPY  OF  ACCOUNT. 

§315.  Right  to  particulars  In  general. 
A  defendant  has  a  right' to  demand 
a  bill  of  particulars  before  he  an- 
swers, but  where  he  answers  without 
one  he  waives  his  right  to  raise  the 
question. 

Yarbra  v.  Specht,  8  Ky.  Opin.  521. 

§317.  Particulars  of  cause  of  action. 
The  depositions  of  the  witnesses 
who  prove  a  general  admission  or 
rather  not  a  specific  denial  of  the  ac- 
count when  the  parties  were  endeav- 
oring to  make  an  amicable  settlement, 
is  not  sufficient  to  dispense  with  a  bill 
of  particulars  when  it  was  demanded, 
and  especially  when  the  only  item 
named  constituted  an  insignificant 
part  of  the  claim. 

Donnelly  v.  Hill,  5  Ky.  Opin.  792. 

§319.  Particulars  of  set-off  or  counter- 
claim. 
The  counterclaim  for  defective  work. 


as  pleaded  by  one  defendant  alone, 
was  not  maintainable,  it  not  being  a 
complete  cause  of  action  in  favor  of 
the  party  pleading  it,  and  the  de- 
murrer should  have  been  sustained. 
Blackwell  v.  Byrne,  4  Ky.  Opin. 
410. 

X.    FILING,    SERVICE    AND    WITH- 
DRAWAL. 

§334.  Demand  or  notice  or  other  pro- 
ceedings   to    compel    filing    or 
service. 
A  warning  order  against  a  defend- 
ant as  to  the  petition  in  which  he  was 
not  a  party  does  not  apply  to  a  cross- 
petition  as  to  which  he  was  not  before 
the  court. 

Ferguson  v.  Morehead,  1  Ky.  Opin. 
82. 

§339.  Withdrawal  or  abandonment  of 

pleadings. 
At  any  time  before  a  cause  is  sub- 
mitted to  the  Jury  a  party  should  be 
allowed  to  withdraw  a  defense  or 
cause  of  action  which  he  does  not  de- 
sire longer  to  maintain. 

Padgett  V.  Mays,  11  Ky.  Opin.  24. 

§  340.  Lost  or  destroyed  pleadings. 

A  lost  pleading  may  be  supplied 
while  the  case  is  pending,  by  appro- 
priate amendment  and  without  the  ap- 
pointment of  a  commissioner. 

Hicks  V.  Todd,  9  Ky.  Opin.  81. 

XI.  MOTIONS. 

§342.  Judgment  on  pleadings. 

§345^ Insufficient   cause    of   action 

or  defense. 
While  the  code  (§  386,  Civil  Code), 
provides  that  judgment  shall  be  given 
for  the  party  whom  the  pleadings  en- 
title thereto,  even  though  there  be  a 
verdict  against  him,  still  the  court  is 
not  authorized  to  give  Judgment  for 
the  plaintifT  if  the  facts  stated  in  the 
defendant's  pleadings  are  sufficient  to 
constitute  a  defense  or  support  a  de- 
fense. 

Kennedy  v.  McElroy,  13  Ky.  Opin. 

610. 

§367.  IVIaking   more  definite  and  cer- 
tain. 
Where  a  defect  in  a  pleading  is  not 
a  failure  to  state  a  cause  of  action 
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or  a  defense,  but  in  stating  a  good 
cause  of  action  or  a  good  defense  in 
an  improper  manner,  such  defects 
must  be  reached  by  motion  to  make 
more  specific  and  not  by  a  demurrer. 
Miller  v.  McCrory,  White  &  Co., 
11  Ky.  Opin.  625. 

§369.  Election   between  causes  of  ac- 
tion, counts,  or  defenses. 
A   defendant    having   two    defenses 
not  inconsistent  with  each  other  can 
not  be  required  by  the  court  to  elect 
upon  which  of  them  he  will  go  to  trial, 
but  he  should  have  the  benefit  of  both. 
Glackin's  Admr.  v.  Glackin,  11  Ky. 
Opin.  200. 

XIL    ISSUES,    PROOF,    AND    VARI- 
ANCE. 

§371.  Materiality  of  issues. 

Immaterial  issues  should  not  be 
raised  by  the  pleadings,  but  if  raised 
they  should  be  disregarded  by  the 
court. 

Nashville  &  Chattanooga  R.  Co.  v. 
Murphy,  6  Ky.  Opin.  118. 

§  373.  Matters  to  be  proved. 

§  374. Allegations  in  general. 

It  is  indispensably  necessary  to  al- 
lege in  a  petition  the  publication  of 
an  ordinance  under  which  plaintiff 
seeks  to  recover  a  claim  the  right  of 
which  is  secured  if  at  all  under  its 
provisions,  and  plaintiff  can  not  be  per- 
mitted to  prove  a  fact  not  alleged  in 
his  petition. 

Preston  v.  Stengel,  13  Ky.  Opin.  7. 

§379.  Evidence  admissible  under 
pleadings. 
The  plaintiff  should  be  required  to 
prove  the  facts  constituting  the  orig- 
inal cause  of  action  against  the 
grantor. 

Alexander  &  Lancashire  v.  Quig- 
ley's  Exrs.,  1  Ky.  Opin.  230. 

§380^ Conformity    to    pleadings    in 

general. 
Under  an  allegation  of  indebtedness 
for  groceries  sold  and  delivered,  proof 
of  indebtedness  for  oxen,  wagon  and 
plow,  etc.,  is  not  admissible. 

Oglevie  v.  Wiley,  6  Ky.  Opin.  460. 

Proof,  unless  based  on  averments  in 
the  complaint,  is  as  fatal  to  success 
as  averments  are  without  proof. 

Harris  v.  Flanery,  9  Ky.  Opin.  318. 


§386.  Variance  between  allegations 
and  proof. 
There  can  be  no  variance  between 
the  allegations  in  a  pleading  and  the 
proof,  unless  the  pleading  contains  an 
allegation  of  fact,  or  raises  some  is- 
sue of  fact. 

Knapka  v.  Linck,  6  Ky.  Opin.  78. 

Where  the  allegations  in  a  petition 
were  that  corn  was  to  be  delivered  at 
the  government  warehouse  in  the  city 
of  Louisville,  or  at  the  defendant's 
place  of  business,  and  in  the  amended 
petition  that  it  was  to  be  delivered 
"at  defendant's  or  at  the .  government 
warehouse,  or  at  his  place  of  busi- 
ness," and  the  proof  shows  the  com 
was  to  be  delivered  at  the  "govern- 
ment stables  or  at  defendant's  ware- 
house;" and  the  petition  also  alleged 
that  the  corn  was  to  be  "paid  for  as 
delivered  by  the  wagon  load,"  of  which 
latter  there  was  no  proof  that  the  gov- 
ernment warehouse  and  government 
stables  were  the  same  place,  nor  any 
evidence  that  the  defendant's  ware- 
house was  his  place  of  business;  there 
is  a  variance  between  the  contract  al- 
leged and  the  contract  proved. 

Hahn  v.  Dora,  2  Ky.  Opin.  248. 

Where  there  is  a  variance  between 
the  allegations  and   the  prayer  in  a 
petition,  a  judgment  should  be  for  the 
amount  shown  by  the  allegations. 
Roach  V.  Scott,  3  Ky.  Opin.  90. 

Where  there  is  a  variance  between 
the  amount  claimed  in  a  petition  to 
have  been  paid,  and  the  actual  amount 
proved  to  have  been  paid,  the  amount 
in  the  petition  being  less  than  the 
amount  proved,  the  petition  alone  will 
govern. 

Murray  v.  Debery,  4  Ky.  Opin.  297. 

§  388. Extent  of  variance  in  general. 

Where  a  party  declares  upon  one 
contract  and  establishes  by  proof  an- 
other contract,  there  is  a  fatal  vari- 
ance, since  there  can  no  more  be  a 
recovery  without  allegation  than  there 
can  be  on  a  controverted  point  with- 
out proof. 

Gray  &  Best  v.  Garrison,  11  Ky. 
Opin.  19. 


§394.- 


-Written  instruments. 


Where  an  allegation  in  pleadings  is 
inconsistent  with  a  deed  and  agree- 
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ment  which  are  made  exhibits  thereto, 
the  deed  and  agreement  are  controll- 
ing. 

Thompson  v.  Johnson,  6  Ky.  Opin. 
251. 

XIII.   DEFECTS   AND    OBJECTIONS, 
WAIVER,  AND  AIDER  BY  VER- 
DICT   OR  JUDGMENT. 

§400.  Defects    and    objections    which 
may  be  cured  or  waived. 
A  defect  in  a  petition  can  not  be 
cured  by  reference  to  an  exhibit  made 
a  part  of  it. 

Polly  V.  Smith,  9  Ky.  Opin.  766. 

§401.  Cure  by  subsequent  pleading. 

If  an  original  petition  is  still  in  court 
without  judgment,  an  amended  peti- 
tion may  cure  defects  therein,  but  can 
not  do  so  after  judgment  has  beet 
rendered  upon  it 

Gunnell  v.  Green,  7  Ky.  Opin.  363. 

A  petition  relating  to  real  estate, 
which  is  fatally  defective  for  want  of 
description  of  the  property,  may  be 
cured  by  averments  of  the  answer 
supplying  such  defects. 

Rhodes  v.  GiUispy,  6  Ky.  Opin.  321. 

A  defect  in  a  petition  may  be  reme- 
died by  answer  and  a  reply  in  the  na- 
ture of  an  amended  petition,  so  as  to 
enable  the  chancellor  to  render  judg- 
ment thereon. 

House  V.  Wilson,  7  Ky.  Opin.  507. 

§403. Pieading  of  adverse  party. 

The  failure  of  plaintiff  to  have  sued 
upon  the  new  promise  instead  of  the 
old  is  cured  by  defendant's  answer. 
Commonwealth  v.  Demaree,  8  Ky. 
Opin.  11. 

A  petition  by  a  husband  to  recover 
a  debt  owing  to  his  wife,  contracted 
prior  to  their  marriage,  which  is  de- 
fective for  failure  to  show  that  any 
of  the  wife's  property  came  into  his 
possession,  is  cured  by  an  answer 
which  admits  the  indebtedness  and 
sets  up  a  set-off  and  asks  a  judgment 
for  the  overplus. 

Moss  V.  Blain,  7  Ky.  Opin.  563. 

Where  a  petition  is  defective,  but 
is  answered  on  the  merits,  such  defect 
may  in  some  cases  be  cured. 

Poor  V.  Stevenson,  8  Ky.  Opin.  432. 


§404.  Waiver  of  objections  to  plead- 
ings in  general. 
On  appeal  it  is  too  late  to  object  to 
the  sufficiency  of  an  affidavit,  when  no 
objections  were  made  on  the  trial  to 
filing  the  reply  to  which  it  was  at- 
tached, nor  motion  made  to  strike  it 
from  the  files. 

Thomas  v.  Gentry,  3  Ky.  Opin.  572. 

§405.  Waiver  of  objection  to  petition. 
However  defective  a  petition  may 
be,  after  issue  joined  in  the  court  be- 
low, no  demurrer  having  been  filed  to 
correct  the  errors  of  pleading,  it  is 
too  late  to  object  for  the  first  time  in 
the  appellate  court,  to  the  defects, 
especially  as  no  motion  was  made  for 
a  new  trial. 

Henley  v.   Trimble,   2   Ky.   Opin. 
271. 

When  an  answer  is  tendered  and  re- 
garded as  filed  on  trial  without  objec- 
tions, the  omission  to  note  the  filing 
must  be  regarded  as  waived. 

Marquis    v.    McMannama,    1    Ky. 
Opin.  203. 

§411.  Waiver  of  objection  to  set-off  or 
counterclaim  or  cross-complaint. 
Where  a  petition  is  not  good  for 
failure  to  set  forth  with  certainty  the 
particular  execution  which  a  sheriff 
had  in  his  hands,  of  a  replevy  of  prop- 
erty thereunder,  failure  to  take  suffi- 
cient surety  in  the  bond,  etc.,  it  is 
cured  by  an  answer  that  specifically 
describes  all  the  details  tn  connection 
therewith,  and  the  petition  and  an- 
swer together,  will  be  sufficient  to  con- 
stitute a  cause  of  action. 

Broadus  v.  Tuggle,  2  Ky.  Opin.  352. 

§431.  Alder  by  verdict  or  Judgment. 
§  433. Defects  In  or  want  of  declara- 
tion,    complaint,     petition,     or 
statement. 
Where  there  is  a  defect  in  a  plead- 
ing which  would  have  been  fatal  on 
demurrer,  yet  if  the  issue  joined  is 
such  as  necessarily  required  on  the 
trial  proof  of  the  facts  so  imperfectly 
stated  or  omitted  in  the  pleading,  and 
without  which  the  jury  would  not  have 
given  the  verdict,  such  defect  or  omis- 
sion is  cured  by  the  verdict. 

Davis,  Moody  &  Co.  v.  Wiley,  11 
Ky.  Opin.  580. 

Where  the  facts  set  out  in  the  de- 
fendant's answer  and  cross-petition  to- 
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getlier  with  the  title  bond  filed  there- 
with, clearly  shows  that  there  was  a 
vendor's  lien  as  to  all  the  notes;  the 
defect  in  the  original  petition  was 
thereby  cured,  at  least  after  judgment 
Noel  v.  Arnold's  Ezr.,  2  Ky.  Opin. 
669. 

PLEA. 

See  Pleading,  m. 

Action  on  mining  lease,  see  Mines  and 

Minerals,  S  61. 
In  abatement,  see  Pleading,  §  106. 
In  avoidance  of  statute  of  limitations, 

see  Limitation  of  Actions,  S  179. 
Manner  of  pleading,  see  Pleading,  9  89. 
Non  est  factum,  see  Bills  and  Notes, 

§475;   Pleading,  $123. 
Of  former  acquittal,  see  Criminal  Law, 

§187. 
Of  limitation  of  action,  see  Limitation 

of  Actions,  §  178. 
Of  not  guilty,  see  Libel  and  Slander, 

§90. 
Of  payment,  see  Bills  and  Notes,  §  484. 
Of  tender,  see  Tender,  §  22. 
Of  want  of  authority  to  mortgage,  see 

Mortgages,  §  454. 
Sufficiency  of,  see  Appeal,  §  20. 
Time  to  plead,  see  Pleading,  §  85. 


PLEDGES. 

§  4.  Pledge  distinguished  from 
other  transactions. 

§  20.  Property  or  interest  pledged. 

§  23.  Priorities. 

§  29.  Sale  or  other  disposition  of 
property  and  failure  to  sell  or 
convert. 

§  30.  Enforcement  of  right  of  ac- 
tion pledged  and  failure  to  col- 
lect or  fix  liability. 

§  32.  Actions  for  possession  or 
proceeds  of  property. 

§  33. Between      pledgor      and 

pledgee. 

§4.  Pledge  distinguished  from  other 
transactions. 
Where  a  debtor  agrees  that  his  cred- 
itor may  take  personal  property  to 
make  him  safe  on  his  debt,  it  does  not 
amount  to  a  sale,  but  is  simply  an 
agreement  to  pledge,  and  where  the 
agreement  is  not  completed  by  de- 
livery of  the  property  during  the  life- 
time of  the  bailor,  nothing  passes  to 


the  bailee,  even  as  between  him  and 
the  bailor. 

Prince  y.  Mitcheson's  Admr.,  10 
Ky.  Opin.  48. 

§20.  Property  or  interest  pledged. 

Failure  of  a  pledgee  of  stock  to 
make  investigation  of  the  relation  ex- 
isting between  the  pledgor  and  the 
company  which  issued  the  stock,  does 
not  subordinate  the  rights  of  the 
pledgee  to  that  of  the  company  which 
issued  the  stock,  where  it  is  manifest 
that  diligence,  however  great,  could 
not  have  enabled  the  pledgee  to  dis- 
cover the  fraud  complained  of  by  the 
company. 

National    Bank    of    Lebanon    v. 

Louisville  Ins.   &c.   Co.,   7   Ky. 

Opin.  476. 

§23.  Priorities. 

Where  a  bank  has  a  statutory  Hen 
on  shares  of  stock,  before  another 
bank  to  which  tbe  stock  is  pledged 
can  subject  the  stock  to  its  debt,  it 
must  prove  the  release  or  waiver  of 
the  statutory  lien  by  the  other  bank. 
Owensboro  Savings  Bank  v.  At- 
wood,  7  Ky.  Opin.  440. 

Where  the  owner  of  a  note  and  cat- 
tle, being  indebted,  delivers  the  same 
to  his  creditor  as  a  pledge  to  secure 
such  debt,  and  the  transaction  is  bona 
fide  and  takes  place  prior  to  suit  filed 
in  attachment  against  said  pledgor, 
the  lien  of  the  pledgee  is  prior  and 
superior  to  the  attachment  lien. 

Maddox  v.  Ward,  10  Ky.  Opin.  891. 

§29.  8aie  or  other  disposition  of  prop- 
erty and  faiiure  to  seli  or  con* 
vert. 
A  pledge  or  pawn  is  not  terminated 
by  the  pledgee  permitting  the  pledged 
property  to  pass  into  the  hands  of  the 
pledgor,  where  the  pledgor  borrowed 
the  pledged  property,  and  in  violation 
of  his  agreement  fails  or  refuses  to 
return  it. 

Henry  v.  Lebanon  &  Cisseirs 
Creek  &c.  Tpk.  Co.,  7  Ky.  Opin. 
210. 

§30.  Enforcement  of   right  of   action 

piedged  and  faiiure  to  coiiect  or 

fix  iiabiiity. 

The  holder  of  collateral  security  is 

required  to  use  ordinary  diligence  and 

to  act  in  good  faith  in  his  attempt  to 
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collect  the  collateral;  and  where  he 
obtains  a  judgment  thereon  in  a  court 
having  jurisdiction  of  the  person  and 
the  subject-matter  in  controversy,  and 
has  execution  issued  from  that  court, 
which  is  returned  no  property,  he  is 
shown  to  have  exercised  ordinary  dili- 
gence. 

Sanford    v.     Lowenthal,     10    Ky. 
Opin.  817. 

While  the  pledgee  of  a  note  assign- 
ed to  him  as  collateral  security  may 
not  have  the  right  to  compromise  a 
case  for  its  collection  and  accept  a 
new  secured  note  for  a  lesser  sum,  he 
will  be  protected  in  doing  so  if  the 
pledgor  and  all  others  interested  agree 
to  the  terms  of  such  a  compromise. 
McDonald  v.  Green,  12  Ky.  Opin. 
62. 

The  holder  of  collateral  security  is 
only  required  to  act  in  good  faith  and 
to  use  ordinary  diligence  in  making 
the  collaterals  available,  and  when 
such  collaterals  are  with  ordinary  dili- 
gence used  to  the  extent  of  their  value 
to  reduce  the  debt,  or  if  they  are  en- 
tirely worthless,  the  sureties  have  no 
right  to  complain. 

Lancaster's  Assignee  v.  Johnson, 
12  Ky.  Opin.  256. 

§32.  Actions    for    possession    or    pro- 
ceeds of  property. 

§33. Between  pledgor  and  pledgee. 

One  holding  notes  to  indemnify  him 
on  a  debt  must  account  for  an  excess 
of  money  derived  from  their  collection 
over  the  amount  of  the  debt  they  se- 
cure. 

Dohoney   v.   Lyon,   11   Ky.    Opin. 
481. 

POISONS. 

§9.  Prosecution  and  punishment. 

Where  a  person  is  accused  of  the 
crime  of  administering  poison,  even  if 
he  is  ignorant  of  the  poisonous  char- 
acter of  the  drug  he  was  administer- 
ing, in  order  to  produce  a  conviction 
It  must  appear  that  he  gave  the  drug 
with  a  wicked  or  evil  purpose. 

Caywood  v.  Commonwealth,  13  Ky. 
Opin.  576. 

POLICE. 

Dismissal  of  policeman,  see  Municipal 
Corporations,  §  185. 


POLICE  POWER. 

See  Municipal  Corporations,  X. 
Destroying    building    to    arrest    con- 
flagration, see  States,  §  86. 


POOR. 

Jurisdiction  over  poor  children,  see 
Courts,  §  182. 

POSSESSION. 

See  Adverse  Possession;  Trover  and 
Conversion,  §  37. 

Action  for  recovery  of,  see  Forcible 
Entry  and  Detainer. 

As  evidence  of  ownership,  see  Bills 
and  Notes,  §  524. 

By  plaintlfP  in  action,  see  Trespass, 
§  20. 

Constructive  delivery  of,  see  Vendor 
and  Purchaser,  §  191. 

Delivery  of  by  lessor,  see  Landlord 
and  Tenant,  §  128. 

Essential  to  suit  to  quiet  title,  see 
Quieting  Title,  §  12. 

Hostile  possession,  see  Adverse  Pos- 
session, §§  59,  61. 

Of  attached  property,  see  Attachment, 
§194. 

Of  defendant  in  action  of  ejectment, 
see  Ejectment,  §  19. 

On  removal  of  tenant,  see  Landlord 
and  Tenant,  §  50. 

Right  of  tenant  to  undisturbed  posses- 
sion, see  Landlord  and  Tenant,  §  131. 

Right  to  possession  and  control  of 
mortgaged  property,  see  Mortgages, 
§187. 

Right  to  possession  of  real  estate,  see 
Quieting  Title,  §  28. 

Taking  successive  possession,  see  Ad- 
verse Possession,  §  43. 

Under  color  of  title,  see  Adverse  Pos- 
session, §§  68,  99. 

Writ  of,  see  Ejectment,  §  120. 

POST  NUPTIAL  SETTLE- 
MENTS. 

See  Husband  and  Wife,  §  30. 

POWER  OF  ATTORNEY. 

For  sale  of  real  estate,  see  Vendor  and 
Purchaser,  §  151. 

Revocation  of,  see  Vendor  and  Pur- 
chaser, §  223. 
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POWERS. 

Delegation  of  legislative  power,  see 
Constitutional  Law,  §  59. 

Distribution  of  governmental  powers, 
see  Constitutional  Law,  III. 

Of  agent,  see  Principal  and  Agent,  III, 
A. 

Of  clerks  of  courts,  see  Clerks  of 
Courts,  §  64. 

Of  corporation,  see  Corporations,  VII. 

Of  executor  to  sell  or  convey  real  es- 
tate, see  Executors  and  Administra- 
tors, §§  136,  137,  138. 

Of  master  commissioner,  see  Equity, 
§395. 

Of  municipal  Corporation,  see  Muni- 
cipal Corporations,  §  57. 

Of  sale  under  mortgage,  see  Mort- 
gages, IX. 

Of  trustee,  see  Trusts,  §  184. 

Reservation  of  power  of  sale  by  grant- 
or, see  Deeds,  §  146. 

Testamentary  powers,  see  Wills,  L 

Under  will  to  sell  land  of  testator,  see 
Executors  and  Administrators,  §  138. 


PRAYER. 

Relief  under,  see  Pleading,  §  36. 

PRE-EMPTION. 

Rights  acquired  by,  see  Public  Lands, 
§34. 

PREFERENCES. 

See  Assignments  for  Benefit  of  Credi- 
tors, I,  D;  Fraudulent  Conveyances, 
I,  H;  Partnership,  §  183. 

By  bankrupt,  see  Bankruptcy,  §  158. 

Of  creditors,  se^  Assignments  for 
Benefit  of  Creditors,  §§  12,  310;  At- 
tachment, §  39;  Fraudulent  Convey- 
ances, §§  64,  115;  Insolvency,  §  61. 

Of  creditors  not  ground  of  attachment, 
see  Attachment,  §  39. 

Of  execution  creditors,  see  Execution, 
§113. 

Right  of  debtor  to  prefer  creditor,  see 
Fraudulent  Conveyances,  §  115. 


PREJUDICE. 

Dismissal  without  prejudice,  see  Dis- 
missal and  Nonsuit,  §  75. 


PRELIMINARY  EVIDENCE. 

See  Evidence,  §  369. 

PREMATURE  PLEADING. 

See  Pleading,  §  85. 


PREMIUM. 

Payment  of,  see  Insurance,  §  186. 

Recovery  of  premiums  paid,  see  Insur- 
ance, §  198. 

Waiver  of  payment  in  advance,  see 
Insurance,  §  186. 

PRESCRIPTION. 

Easement  by,  see  Easements,  §§4,  36. 

Highway  by,  see  Highways,  §§  1,  6,  9. 

Persons  who  may  claim  by,  see  Ad- 
verse Possession,  §  10. 

Rights  acquired  by,  see  Adverse  Pos- 
session, I,  A. 

Title  acquired  by,  see  Adverse  Pos- 
session, §§  5,  8,  10. 

PRESENCE. 

Of  accused  at  trial,  see  Criminal  Law, 
§  636;  Municipal  Corporations,  §  634. 

PRESENTMENT. 

Necessity    of,    see    Bills    and   Notes, 

§389. 
Of  bill  for  acceptance,  see  Bills  and 

Notes,  §  388. 
Of  note  for  payment,   see   Bills  and 

Notes,  §  385. 

PRESUMPTION. 

See  Appeal,  XVI,  E;  Evidence,  II. 
As  to  age  of  infant  served  with  pro- 
cess, see  Process,  §  144. 
As  to   animals  killed,   see  Railroads, 

§441. 
As    to   assignment   without   recourse, 

see  Bills  and  Notes,  §§  293,  310. 
As    to    champertous    agreement,    see 

Appeal,  §  906. 
As  to  claims  against  deceased's  estate 

after  five  years,  see  Executors  and 

Administrators,  S  213. 
As  to   constitutionality  of  legislative 

act,  see  Statutes,  §  282. 
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As  to  extent  of  levy,  see  Execution, 
§262. 

As  to  land  purchased  by  one  partner, 
see  Partnership,  §  92. 

As  to  members  of  partnership,  see 
Partnership,  §  217. 

As  to  negligence  of  railroad  company, 
see  Railroads,  §  359. 

As  to  payment  by  administrator,  see 
Executors  and  Administrators,  §  309. 

As  to  possession  of  forged  instrument, 
see  Forgery,  §  35. 

As  to  possession  of  one  joint  tenant, 
see  Joint  Tenancy,  §  7. 

As  to  proceedings  by  warning  order, 
see  Dower,  §  71. 

As  to  property  sold  imder  warranty, 
see  Sales,  §  287. 

As  to  regularity  of  official  conduct,  see 
Sheriffs  and  Constables,  §  157. 

As  to  residence  of  deponent  witnesses, 
see  Appeal,  §  926. 

As  to  residence  of  party,  see  Courts, 
§10. 

As  to  rulings  not  included  in  bill  of 
exceptions,  see  Criminal  Law,  §  1144. 

As  to  settlement  by  administrator,  see 
Executors  and  Administrators,  §  506. 

As  to  statutes  of  another  state,  see 
Counterfeiting,  §  18. 

As  to  suretyship  of  wife  for  husband, 
see  Husband  and  Wife,  §  87. 

As  to  tenancy  in  conmion,  see  Ten- 
ancy in  Common,  §  15. 

As  to  time  of  amendment  of  pleading, 
see  Pleading,  §  245. 

As  to  time  of  filing  petition  in  attach- 
ment, see  Appeal,  §  907. 

As  to  time  of  rendition  of  Judgment, 
see  Judgment,  §  650. 

As  to  use  of  assets  by  administrator, 
see  Executors  and  Administrators, 
§478. 

Conspiracy  to  defraud  not  presumed, 
see  Fraudulent  Conveyances,  §  165. 

Correctness  of  Judgment,  see  Judg- 
ment, §  650. 

Delivery  of  written  contract,  see  Con- 
tracts, §  42. 

Fraud  not  presumed,  see  BYaud,  §  50. 

Fraud  not  presumed  from  gift,  see 
Fraudulent  Conveyances,  §  270. 

In  case  of  derelict  guardian,  see  Guar- 
dian and  Ward,  §  160. 

In  favor  of  bill  of  sale,  see  Sales,  §  130. 

In  favor  of  representatives  of  adminis- 
trator, see  Executors  and  Adminis- 
trators, §  509. 

Irregularity  of  election  of  corporate 
officers,  see  Corporations,  §  284. 


Legal  presumption  of  title,  see  Parti- 
tion, §  109. 

Of  acceptance  of  deed,  see  Deeds,  §  63. 

Of  agreement  to  pay  rent,  see  Land- 
lord and  Tenant,  §  9. 

Of  approval  of  contract  made  with 
county  court,  see  Counties,  §  222. 

Of  authority  of  agent  to  contract,  see 
Contracts,  §  348. 

Of  authority  of  attorney  to  enter  ap- 
pearance for  defendant,  see  Appear- 
ance, §  3. 

Of  compliance  with  law  in  appoint- 
ment of  Judge,  see  Judges,  §  16. 

Of  compliance  with  statute,  see  EiXecu* 
tors  and  Administrators,  §  314. 

Of  consent  to  submission  of  questions 
of  fact  to  Jury,  see  Trial,  §  11. 

Of  correctness  of  Judgment,  see  Judg- 
ment, §  500. 

Of  correctness  of  ruling  of  trial  court, 
see  Appeal,  §§  907,  915,  938. 

Of  correctness  of  ruling  on  demurrer, 
see  Appeal,  §  917. 

Of  dedication  from  facts  and  circum- 
stances, see  Dedication,  §  41. 

Of  delivery  of  deed,  see  Deeds,  §  59. 

Of  employment  of  attorney,  see  Atto^ 
ney  and  Client,  §  64. 

Of  fraud — Rebuttal,  see  Life  Estates, 
§23. 

Of  instruction  to  find  for  defendant, 
see  Appeal,  §  907. 

Of  intention  to  abandon  homestead, 
see  Homestead,  §  162. 

Of  Jurisdiction  to  appoint  trustee,  see 
Trusts,  §  371. 

Of  knowledge  by  partner  of  partner- 
ship transaction,  see  Partnership, 
§217. 

Of  knowledge  of  conflict  of  patents, 
see  Adverse  Possession*  §  41. 

Of  loan  to  partnership,  see  Partner- 
ship, §  145. 

Of  negligence  of  railroad  company,  see 
Railroads,  §  441. 

Of  notice  by  open  and  adverse  holding 
after  expiration  of  lease,  see  Land- 
lord and  Tennant,  §  297. 

Of  notice  of  adverse  holding,  see  Limi- 
tation of  Actions,  §  19. 
Of   order   directing   sheriff    to    take 
charge  of  prisoner,  see  Bail,  §  78. 

Of  ownership  of  land,  see  Husband  and 
Wife,  §  25. 

Of  partition  by  conveyances,  see  Par- 
tition, §  9. 

Of  payment,  see  Payment,  §  64. 

Of  payment  of  note,  see  Limitation  of 
Actions,  §  21. 
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Of  payment  of  purchase-money,  see 
Vendor  and  Purchaser,  §  315. 

Of  regularity  of  orders  appointing  re- 
ceiver and  accepting  bond,  see  Ap- 
peal, §  902. 

Of  regularity  of  proceedings  by  court 
commissioners,  see  Court  Commis- 
sioners, §  4. 

Of  renewal  of  note,  see  Bills  and 
Notes,  S  430. 

Of  sanity,  see  Insane  Persons,  §  2. 

Of  waiver  of  exceptions,  see  Appeal, 
§938. 

On  appeal,  that  case  was  correctly  de- 
cided, see  Appeal,  §§  868,  900. 

On  execution  of  note,  see  Bills  and 
Notes,  §  116. 

Presumptive  fraud,  see  Fraud,  §  50. 

Rebuttal  of  presumption  arising  from 
execution  of  receipts  and  notes,  see 
Account,  §  18. 

That  acceptor  of  bill  has  funds  of  the 
drawer,  see  Contribution,  §  1. 

That  administrator  executed  bond  with 
good  security,  see  Executors  and  Ad- 
ministrators, §  20. 

That  city  ordinance  was  regularly 
passed,  see  Municipal  Corporations, 
S122. 

That  defects  in  pleading  have  been 
cured,  see  Appeal,  §  915. 

That  demurrer  was  overruled,  see  Ap- 
peal, §§  500,  915. 

That  emergency  existed  for  suspen- 
sion of  rule  and  adoption  of  improve- 
ment ordinance  on  first  reading,  see 
Appeal,  §  907. 

That  findings  are  supported  by  the 
evidence,  see  Appeal,  §  907. 

That  homestead  was  lawfully  set 
apart,  see  Homesteads,  §  214. 

That  improvement  work  was  let  in 
accordance  with  ordinance,  see 
Municipal  Corporations,   §  340. 

That  instruction  given  was  proper, 
see    Appeal,    §  544. 

That  instrument  was  altered  without 
consent  of  obligor,  see  Alteration 
of  Instruments,  §  26. 

That  insurance  policy  is  a  valued  one, 
see  Insurance,  §  500. 

That  judgment  is  based  on  sufficient 
evidence,  see  Appeal,  §  906. 

That  Judgment  was  authorized  by 
facts  proven,  see  Appeal.   §  906. 

That  note  contains  all  the  evidence  of 
indebtedness  and  entire  agreement 
of  the  parties,  see  Bills  and  Notes, 
9  490. 


That  one  entering  car  is  a  passenger, 

see  Carriers,  S  246. 
That  party  knows  the  law,  see  Appeal, 

S351. 
That   person   on   railroad   track   will 

step  aside  and  avoid  danger  from 

train,    see   Railroads,    S  376. 
That  special  statute  was  intended  to 

harmonize  with  general  legislation, 

see  Statutes,  §  77. 
That  written  agreement  expresses  en- 
tire contract,  see  Contracts,  §§  150, 

348. 
Validity  of  bond,  see  Bonds,  §  130. 
When  evidence  in  criminal  cause  is 

not  brought  up,  see  Criminal  Law, 

9  1144. 

PRINCIPAL  AND  AGENT. 

I.  THE  RESxAlTION. 

(A)   CREATION  AND  EXISTENCE. 

§    7.  Appointment  of  agent. 

S 10. Letters  of  power  of  at- 
torney under  seal. 

9  14.  Implied  agency. 

9  18.  Evidence  of  agency. 

9  19. Presumptions  and  burden 

of  proof. 

9  22. ^Admissibility   in   general. 

9  23. Weight  and  sufficiency. 

II.  MUTUAL  RIGHTS,  DUTIES,  AND 

LIABILITIES. 

(A)  EXECUTION    OF  AGENCY. 

9  48.  Nature  of  agent's  obliga- 
tion. 

9  49.  Authority  conferred  as  be- 
tween principal  and  agent. 

9  64.  Collection  of  debts  due  prin- 
cipal. 

9  68.  Failure  to  act. 

9  69.  Individual  interest  of  agent 

9  79.  Action  for  negligence  or 
wrongful  acts  of  agent. 

(B)  COMPENSATION    AND    LIEN 

OF  AGENT. 
9  90.  Lien, 
in.  RIGHTS    AND    LIABILITIES    AS 
TO  THIRD  PERSONS. 
(A)    POWERS    OF    AGENT. 
9  91.  Representation   of   principal. 

9  93. General   agency. 

9  95.  £}xpress   authority. 
9  98.  Implied    and    apparent    au- 
thority. 

9  103. Purchases,      sales,     and 

conveyances. 

9  105. Collection  of  debts   due 

principal. 
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S  111. Release,     set  1 1  e  m  e  n  t, 

compromise,  or  forbearance. 
§  118.  E3vidence  as  to  authority. 

§  121. Testimony  of  agent. 

§  130.  Liabilities  incurred. 
§136. Liabilities  of  agent. 

(B)  UNDISCLOSED   AGENCY. 

§  139.  Acting  in  agent's  name. 
§  140. EJfifect  in  general. 

(C)  UNAUTHORIZED       AND 

WRONGFUL  ACTS. 
§  161.  Repudiation  by  principal. 

(D)  RATIFICATION. 

§  163.  Nature  and  grounds  in  gen- 
eral. 

§  166.  Knowledge  of  facts. 
(F)    ACTIONS. 

§  184.  Rights     of    action     against 
principal  or  agent  or  both. 

§  191.  Trial. 

See  Brokers;  Factors;  Partnership, 
§125. 

Agency  not  a  defense  for  criminal 
act,  see  Criminal  Law,  §  58. 

F&cts  constituting  relation  of  prin- 
cipal  and  agent,   see   Carrier,   §  39. 

Husband  as  agent  of  wife,  see  Hus- 
band and  Wife,  §§  20,  138. 

Instructions,  see  False  Imprisonment, 
§40. 

Partners  agents  for  each  other,  see 
Partnership,  §  125. 

Power  of  agent  of  corporation,  see 
Corporations,  §  304. 

Power  of  attorney  to  sell  real  estate, 
see  Vendor  and  Purchaser,  §  151. 

Property  in  hands  of  agent  attachable, 
see  Attachment,  §  58. 


L  THE  RELATION. 
(A)  CREATION  AND  EXISTENCE. 

§7.  Appointment  of  agent. 
§10. — r-Letters  of  power  of  attorney 
under  seal. 
The  evidence  was  held  to  show  that 
the  party  who  is  alleged  to  have 
executed  a  power  of  attorney  did  not 
understand  the  effect  and  meaning  of 
it,  on  account  of  his  great  age,  his 
inability  to  read  the  instrument,  and 
because  of  the  difficulty  of  making 
him  hear  what  was  said  to  him.  i 

Roach  V.  Hoover,  6  Ky.  Opin.  498. ; 

A  letter  of  attorney  from  a  grantor, 
properly     authenticated     and     dated 


prior  to  the  deed,  confers  full  power 
on  an  agent  to  convey  land. 

Carter   v.    Grady's   Admr.,   1   Ky. 
Opin.  75. 

§  14.  Implied  agency. 

Where  a  contract  was  entered  into 
by  three  parties,  owners  of  certain 
land,  to  sell  to  a  fourth  party,  and 
only  one  of  the  owners  conducted  the 
negotiations,  completed  the  sale,  and 
had  the  purchase  price  of  the  land 
payable  to  all  jointly;  and  a  settle- 
ment of  the  interest  on  this  obliga- 
tion was  made  with  only  one  of  the 
owners  when  it  became  due,  and  a 
receipt  was  given  signed  in  the  names 
of  all  the  joint  owners;  each  payee 
must  be  regarded  as  the  agent  of 
the  others,  and  the  dealings  with  the 
one  are  the  dealings  with  all. 

Turner  v.  Newman,   2   Ky.   Opin. 
125. 

§  18.  Evidence  of  agency. 

An  agreement  with  one  that  mer- 
chants would  take  from  him  as  pur- 
chaser of  tea  at  a  certain  amount  per 
pound  of  a  certain  description,  if  he 
would  furnish  that  quantity  and  qual- 
ity, will  not  bind  the  merchants  as 
principals,  to  the  vendor  of  the  pui^ 
chaser. 

Dunlevy  v.  Obannon,  3  Ky.  Opin. 
457. 

Testimony  is  permissible  to  estab- 
lish an  agency,  by  proof  that  it  was 
generally  known  in  the  town  where 
a  contract  was  made,  that  the  agent 
was  purchasing  corn  for  his  princi- 
pal. 

Byrne   v.   Bourland,    3   Ky.    Opin. 
163. 

§  19. Preaumptions   and    burden   of 

proof. 
The   burden  of  proving  an   agency 
is  on  the  one  claiming  to  act  as  such. 
Smith   V.  Crabb,   2   Ky.   Opin.   33. 

Where  D  was  agent  of  W  to  pur- 
chase tobacco  for  the  market,  and  as 
such  agent  employed  Y  to  make  all 
purchases,  which  was  done  in  the 
name  of  D;  and  afterwards,  while 
D  was  still  the  agent  of  W  and  before 
the  delivery  of  any  of  the  tobacco, 
or  payment  therefor,  D  told  plaintiffs, 
who  sold  the  tobacco,  that  all  pur- 
chases were  made  for  W,  that  the  to- 
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bacco  belonged  to  W,  who  would 
make  payment  therefor;  such  state- 
ments are  competent  to  establish  who 
is  the  real  purchaser  and  who  Is  re- 
sponsible therefor. 

Young  &  Cornelius  v.  Woodward, 
2  Ky,  Opin.  166. 

Where  one  alleges  that  a  pur- 
chaser of  land  bought  for  him  and 
not  for  himself,  the  burden  is  on  him 
to  show  such  agency. 

Gardner  v.  Jackson,  13  Ky.  Opin. 
349. 

§22. Admissibility   In   general. 

The  statement  of  an  agent  that  he 
is  acting  as  such  is  not  competent 
to  prove  the  agency  unless  brought 
home  to  the  principal. 

Wools  worth  Handle  Works  v.  Lit- 
tlefield,  8  Ky.  Opin.  367. 

Statements  and  letters  of  the  agent 
are  not  admissible  in  evidence  to 
establish  the  agency. 

Wier    V.    Elizabethtown    &    P.    R. 
Co.,  8  Ky.  Opin.  705. 


-Weight   and    sufficiency. 


§23^ 

The  mere  fact  that  one  who  is  a 
son-in-law  sometimes  transacts  busi- 
ness for  his  father-in-law  is  not  suf- 
ficient to  raise  an  inference  that  an 
agreement  for  forbearance  made  by 
him  was  in  fact  made  as  the  agent 
of  the  father-in-law  who  owned  the 
note. 

Howe's    Guardian    v.    Dannell,    8 
Ky.  Opin.  270. 

n.  MUTUAL.  RIGHTS,  DUTIES,  AND 
UABIUTIES. 

(A)    EXECUTION  OF  AGENCY. 

§48.  Nature  of  agent's  obligation. 

Where  the  owner  of  goods  provides 
for  meeting  the  bills  and  for  paying 
any  balance  against  him,  and  in- 
structs his  commission  merchant  to 
hold  the  property,  then  the  obligation 
of  the  commission  merchant  to  sell  to 
meet  the  obligations,  ceases. 

Buford  V.  Dumesnil  &  Co.,  1  Ky. 
Opin.  29. 

The  general  rule  is  that  it  is  the 
duty  of  a  commission  merchant  to 
sell  whenever  a  sale  can  be  made  at 
a  profit,  or  to  sell  when  it  is  neces- 


sary to  raise  money  to  meet  bills 
drawn  on  the  property  that  were  ma- 
turing, and  for  failing  to  do  so  he  is 
responsible  to  the  consignor. 

Buford  V.  Dumesnil  &  Co.,  1  Ky. 
Opin.    29. 

Where  the  evidence  conclusively 
shows  that  goods  consigned  to  a  mer- 
chant were  simply  sent  out  to  be  sold 
on  commission,  he  can  be  held  re- 
sponsible only  for  the  portion  dis- 
posed of,  his  store  and  contents  be- 
ing destroyed  by  fire. 

Martin  v.  Jayne,  2  Ky.  Opin.  661. 

Nothing  short  of  fraud  by  the  prin- 
cipal or  imperative  necessity  will 
justify  an  agent  in  placing  himself  in 
an  attitude  hostile  to  his  principars 
interests. 

Vaughan  v.   Melone,   8  Ky.  Opin. 
21. 

An  agent  must  look  after  the  inter- 
ests of  his  principal,  and  it  is  incon- 
sistent with  his  duties  to  purchase 
his  principal's  property  for  his  own 
benefit. 

Vaughan  v.  Melone,  8  Ky.  Opin. 
21. 

§49.  Authority  conferred  as  be- 
tween principal  and  agent. 
Where  an  agent  accepts  a  note  de- 
livered for  collection  and  sends  it  to 
another  for  collection,  the  onus  is  on 
him  to  show  that  the  note  was  de- 
livered to  him  to  be  thus  forwarded 
for  collection. 

Brown  v.  Vanmeter,  3  Ky.  Opin. 
297. 

§64.  Collection  of  debts  due  principal. 
A  collecting  agent  should  be  al- 
lowed reasonable  attorney's  fees  paid 
by  him  in  order  to  collect  claims,  and 
also  costs  incurred  and  paid  where 
the  same  could  not  be  made  out  of 
the  debtor  because  of  his  Insolvency. 
Barrett  v.  Woods,  7  Ky.  Opin.  320. 

In  the  exercise  of  the  discretionary 
power  with  which  a  collecting  agent 
is  invested,  the  agent  is  not  compelled 
to  institute  an  action  against  per- 
sons who  are  insolvent,  where  the 
only  result  would  be  to  incur  cost. 
Barrett  v.  Wods,  7  Ky.  Opin.  320. 

A  collecting  agent  should  not  be 
held  to  a  greater  degree  of  diligence 
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than  the  principal,  unless  the  failure 
to  collect  within  a  reasonable  time 
without  excuse  caused  the  loss  of  the 
claim. 

Barrett    v.    Woods,    7    Ky.    Opin. 
320. 

An  agent  can  not  collect  what  is 
due  his  principal  by  discharging  his 
(the  agent's)  own  debts;  the  debtor 
in  such  a  case  can  not  discharge  his 
indebtedness  to  he  principal  by 
crediting  himself  with  an  amount  ow- 
ing to  him  by  the  agent 

Sullivan   v.    Norris^   8    Ky.    Opin. 
391. 

The  authority  of  an  agent  to  sell 
and  collect  does  not  empower  him  to 
receive  as  payment  a  discharge  from 
his  own  indebtedness. 

Smith   V.   Tieman,    10   Ky.   Opin. 
765. 

An  agent,  in  making  collections, 
has  no  right  to  take  property  instead 
of  money,  since  he  may  not  speculate 
in  property  for  the  purpose  of  col- 
lecting the  debt;  and  when  he  takes 
property  in  discharge  of  a  debt  his 
principal  must  account  for  the  amount 
of  the  note. 

Dohoney    v.   Lyon,    11    Ky.    Opin. 
481. 

§68.  Failure  to  act. 

In  the  absence  of  a  peremptory  or- 
der to  sell  at  any  named  price  or 
within  a  given  time,  some  discretion 
is  left  to  the  consignees,  and  if  they 
held  the  pork  in  good  faith  for  a 
higher  price  they  can  not  be  made 
responsible  to  the  consignor  for  any 
loss. 

Buford  V.  Dumesnll  &  Co.,  1  Ky. 
Opin.  29. 

§69.  Individual    interest   of   agent. 

Where  appellant,  as  agent  of  the 
appellee,  sold  the  tobacco  in  Eiurope 
and  received  in  payment  therefor, 
sterling  exchange,  and  this  was  con- 
verted by  him  into  the  currency  ot 
this  country,  the  exchange  bringing 
a  large  premium,  the  appellant  should 
account  to  the  appellee  for  the  profits 
derived  by  him  from  the  sale  of  the 
exchange  since  it  was  not  his  money 
or  property,  but  that  of  his  principal 
and  any  speculation  indulged  in  by 
him   in   the   way  of   exchanging  this 


currency  for  greenbacks  must  be  ac- 
counted for. 

Burbank  v.  Ogden,  5  Ky.  Opin.  73. 

§79.  Action  for  negligence  or  wrong- 
ful acts  of  agent. 
The  evidence  was  held  insufficient 
to  authorize  a  judgment  for  plaintiff 
in  an  action  against  a  commission 
merchant  for  failure  to  sell  molasses 
consigned  to  him  for  the  prevailing 
market  price. 

Otter  &  Co.  V.  Greenwald,  7  Ky. 
Opin.  449. 

A  principal  in  default  who  refuses 
when  called  upon  to  perform  his  con- 
tract, and  fails  to  give  directions  to 
his  agent  as  to  the  disposition  he  de- 
sires to  have  made  of  goods  in  the 
hands  of  the  agent,  can  not  be  heard 
to  insist  that  the  agent  was  in  de- 
fault in  not  doing  that  which  the  prin- 
cipal neglected  to  direct  him  to  do. 
Holmes  &  Co.  v.  Morris  &  Reid, 
9  Ky.  Opin.  132. 

(B)   COMPENSATION  AND  LIEN  OF 

AGENT. 
§90.  Lien. 

An  agent  has  an  equitable  right  to 
retain  the  funds  of  his  principal  for 
indemnity  and  to  enjoin  any  appro- 
priation of  it  by  the  attaching  cred- 
itors. 

Watson  V.  Ferguson,  2  Ky.  Opin. 
672. 

III.    RIGHTS   AND    LIABILITIES    AS 
TO    THIRD    PERSONS. 

(A)    POWERS    OF    AGENT. 

§91.  Representation   of  principal. 

§93. General  agency. 

If  one  is  authorized  by  his  principal 
to  do  all  of  his  business  of  a  certain 
kind,  he  is  as  to  it  a  general  agent. 
Rudd  V.  Nashville,  C.  &  St.  L.  R. 
Co.,  13  Ky.  Opin.  1118. 

§95.  Express  authority. 

Where  notice  or  knowledge  of  the 
character  of  instructions  received  by 
an  agent  from  his  principal  is  not 
communicated  to  a  person  dealing 
with  such  agent,  it  is  proper  to  re- 
fuse to  allow  him  to  answer  as  to 
the  character  of  such  instructions. 
Continental  Insurance  Co.  v.  Ran- 
dolph, 11  Ky.   Opin.   125. 
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§98.  Implied   and  apparent  authority. 
§  103. Purchases,    sales^    and    con- 
veyances. 

Where  a  person  gives  his  agent 
money  with  which  to  buy  and  sell 
stock  or  other  property,  the  men  to 
whom  he  pays  it  are  not  bound  to  as- 
certain wheUier  it  is  his  money;  and 
whether  the  agent  is  in  lawful  pos- 
session of  it,  and  unless  the  person 
receiving  the  money  knew  that  the 
agent  was  insolvent  and  that  he  was 
paying  out  the  money  of  his  principal 
in  satisfaction  of  his  own  private 
debt,  in  violation  of  his  trust,  such 
payee  is  not  liable  to  the  principal 
for  the  amomit  so  received. 

Tumey   v.   Higglns,   9    Ky.   Opin. 
781. 

§105^ Collection  of  debts  due  prin- 

clpal. 
Where  an  attorney  in  fact  is  the 
agent  of  A,  and  collects  a  check  for 
his  principal,  he  can  not  be  compelled 
to  account  for  and  pay  over  the  pro- 
ceeds to  B  on  an  alleged  claim  of  B 
that  the  money  is  due  him  from  A 
for  the  purchase  of  real  estate. 

Blackwell  v.  Hunter,  8  Ky.  Opin. 
168. 

§111^ Release,  settlement,  compro- 
mise, or  forbearance. 
Where  an  agent  compromises  his 
prinjcipars  claim  ^gainst  a  debtor^ 
the  principal,  to  avoid  such  a  set- 
tlement, must  disavow  his  agent's 
acts  within  a  reasonable  time  after 
learning  thereof. 

Funk  V.  Miller,  8  Ky.   Opin.  121. 

§  118.  Evidence   as   to   authority. 

§  121. ^Testimony    of   agent. 

It  is  the  duty  of  a  creditor  to  deal 
with  one  who  becomes  bound  to  him 
as  surety  for  his  debtor  in  the  utmost 
good  faith,  but  he  is  not  bound  to 
make  unsought  disclosures  of  the 
amount  of  the  principal's  indebted- 
ness. 

Wade  V.  First  Nat.  Bank  of  Frank- 
*  lin,  8  Ky.  Opin.  518. 

§130.  Liabilities    incurred. 

§136, Liabilities  of  agent. 

Contract  for  purchase  being  in  the 
name  of  D,  agent  of  appellee,  without 
disclosing  his  agency,  or  the  name  of 
bis  principal,   it   will   render   D   per- 
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sonally     responsible,     but     can     not 
exempt  his  principal  from  liability. 
Young  &  Cornelius  v.  Woodward, 
2  Ky.  Opin.  166. 

(B)    UNDISCLOSED   AGENCY. 

§  139.  Acting  in  agent's  name. 

§  140. Effect  in  general. 

Where  the  secret  agent  of  the  ven- 
dor agrees  with  associates  to  become 
a  co-purchaser,  he  can  derive  no  pecu- 
liar benefit  to  himself  on  account  of 
a  secret  understanding  with  the 
seller. 

Gormley  v.  Alexander,  8  Ky.  Opin. 
45. 

(C)    UNAUTHORIZED  AND  WRONG- 
FUL   ACTS. 

§  161.  Repudiation  by  principal. 

A  principars  repudiation  of  the  acts 
of  his  agent  is  not  within  a  reason- 
able time  when  not  made  for  more 
than  five  months  after  he  learned  of 
such  acts  and  more  than  a  year  after 
they  were  taken. 

Funk  V.  Miller.  8  Ky.  Opin.  121. 

A  principal  with  full  knowledge  of 
all  the  facts  is  bound  at  the  earliest 
reasonable  moment  to  disavow  the 
unauthorized  act  of  his  agent;  other- 
wise in  a  case  where  a  third  person 
may  sustain  loss  the  act  will  become 
his  own. 

Evansville,  R.  &  O.  R.  Co.  v. 
Louisville  Banking  Co.,  9  Ky. 
Opin.  150. 

(D)    RATIFICATION. 

§  163.  Nature  and  grounds  Tn  general. 
Where  an  agent  is  authorized  to 
borrow  money  on  time,  but  gets  it  on 
call,  the  principal  ratifies  his  action 
by  accepting  it. 

Cooper  V.  Lisle,  4  Ky.  Opin.  625. 

Where  an  agent  sold  whisky  at  a 
price  less  than  that  fixed  by  his  prin- 
cipals, in  violation  of  his  authority, 
but  the  principals  wrote  the  agent 
stating  that  they  believed  that  he 
did  the  best  he  could  in  the  sale,  and 
directed  him  to  take  up  their  accept- 
ance for  $970.45  and  to  draw  on  them 
at  thirty  days  for  the  balance  of  the 
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account,  it  amounted  to  an  appropria- 
tion of  the  money  arising  from  the 
sale,  and  was  a  ratification  of  the 
acts  of  the  agent. 

Chambers  Bros.  &  Co.  v.  Lublce, 
Assignor,  7  Ky.  Opin.  392. 

If  an  agent  has  by  deviation  from 
his  orders,  or  by  any  misconduct  or 
omission  of  duty,  become  responsible 
to  his  principal  for  damages,  he  will 
be  discharged  therefrom  by  the  rati- 
fication of  his  acts  or  omissions  by 
the  principal,  if  made  with  a  full 
knowledge  of  all  the  facts  and  cir- 
cumstances. 

Worthington   v.    Crutcher,    4    Ky. 
Opin.  436. 

In  the  absence  of  a  charge  and 
proof  of  fraud  upon  the  part  of  the 
agent,  the  principal  can  not  be  heard 
to  attack  the  agent's  acts  thus  rati- 
fied by  him. 

Worthington   v.    Crutcher,    4    Ky. 
Opin.   436. 

The  principal  is  liable  if  he  ratifies 
the  unauthorized  act  of  the  agent, 
and  if  the  principal  ratifies  the  act 
of  the  subagent  he  is  liable  to  same 
as  if  he  had  originally  employed  such 
subagent,  or  given  the  agent  the 
power  to  do  so;  and  the  ratification 
will  often  be  implied  by  the  accept- 
ance of  the  benefits  arising  from  the 
services  of  the  subagent;  but  such  ac- 
ceptance must  be  under  circumstances 
implying  ani  obligation  to  pay  Ifor 
them. 

Rudd  V.  Nashville,  C.  &  St.  L.  R. 
Co.,  13  Ky.  Opin.  1118. 

§  166.  Knowledge  of  facts. 

Where  the  cashier  of  a  bank  is  di- 
rected by  another  bank  to  buy  for  it 
a  note  if  he  thinks  the  collateral  of- 
fered is  good,  and  he  does  think  so 
and  makes  such  purchase,  and  the 
note  is  not  paid  at  maturity  or  at  all, 
and  the  collaterals  prove  of  no  value, 
and  the  makers  of  the  note  become 
insolvent,  where  such  note  became 
due  on  November  1st,  being  in  the 
hands  of  such  cashier,  who  delivered 
it  with  the  collaterals  to  the  purchas- 
ing bank  in  December  following,  who 
received  it,  knowing  all  the  facts  and 
that  the  makers  were  insolvent  and 
the  collateral  valueless,  and  did  not 


at  any  time  thereafter  offer  to  return 
it  or  make  any  effort  to  collect  it, 
such  bank  thereby  ratified  the  action 
of  its  agent,  the  cashier,  who  bought 
the  note  for  it,  and  can  not  recover 
from  such  cashier  or  his  bank  on  the 
theory  that  it  had  been  misled  by  the 
purchasing  cashier  as  to  the  suf- 
ficiency of  the  security,  and  thereby 
wrongfully  induced  to  purchase  the 
note. 

Trigg  &   Co.   V.   Second   National 
Bank,  9  Ky.  Opin.  408. 

(F)  ACTIONS. 

§  184.  Rights  of  action  against  prin- 
cipal or  agent  or  both. 
Knowledge  of  such  agency,  how- 
ever acquired  by  a  vendor,  is  suf- 
ficient to  relieve  the  agent  from  per- 
sonal responsibility. 

Byrne   v.   Bourland,    3   Ky.   Opin. 
163. 

A  personal  action  for  damages  for 
loss  on  com  purchased  by  an  agent 
can  not  be  maintained  against  tbe 
agent,  but  must  be  against  the  prin- 
cipal. 

Byrne   v.   Bourland,    3   Ky.    Opin. 
163. 

§  191.  Trial. 

An  instruction  in  a  suit  against  an 
agent,  for  personal  xesponslbility, 
for  damages  for  delay  in  removing 
property  bought,  is  misleading  in  ap- 
parently requiring  an  express  dis- 
closure of  the  agency  and  of  the 
names  of  the  principals  at  the  time 
of  the  contract. 

Byrne   v.   Bourland,   3   Ky.    Opin. 
163. 
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tion. 
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§  66.  Scope  and  extent  of  liability 
in  seneral. 

§  74.  Conditions  of  liability. 
m.  DISCHARGE  OF  SURETY. 
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tion secured. 

S  103.  E2xtension  of  time  for  pay- 
ment or  other  performance. 

§  104. In  general. 

§  109.  Taking  additional  or  sub- 
stituted security. 

§  110.  Judgment  and  execution 
against  principal. 

S  114.  Misapplication  of  funds  or 
securities  by  creditor. 

§  121.  Negligence  of  creditor  in 
general. 

§  123.  Neglect  to  give  notice  to 
surety  of  default. 

§  124.  Neglect  to  act  or  proceed 
against  principal. 

§  125. In  general. 

S  126. Notice  by  surety. 

S  131.  Payment  or  other  satisfac- 
tion by  surety. 

IV.  REMEDIES  OF  CREDITORS. 
§  132.  Nature  and  form. 

S  137.  Conditions  precedent  to  ac- 
tion against  surety. 

§  141.  Defenses  by  surety. 

S  142. In  general. 

S 149.  Time  to  sue  and  limita^ 
tions. 

S  150.  Parties. 

§  152. Joinder  of  codefendants: 

§  154.  Pleading. 

S  156. Plea  or  answer  and  sub- 
sequent pleadings. 

9  158.  Evidence. 

S  162.  Trial. 

V.  RIGHTS      AND      REMEDIES      OF 

SURETY. 

(A)  AS  TO  CREDITOR. 

§  167.  Rights  of  sureties  in  gen- 
eral. 

1 170.  Contribution  between  sure- 
ty and  creditor. 

(B)  AS  TO  PRINCIPAL. 

§  173.  Right  of  recourse  to  prin- 
cipal in  general. 


§  175.  Contracts  and  conveyances 
for  indemnity. 

§  176.  Rights  of  surety  before 
payment  or  satisfaction  of 
debt  or  liability. 

§  177. In  general. 

§  181.  Rights  of  surety  after  pay- 
ment or  satisfaction  by  him 
of  debt  or  Uability. 

§  182. In  general. 

§  185. Indemnity  or  reimburse- 
ment 

§  189.  Summary  remedies  against 
principal. 

§  190.  Actions  against  principal. 
(C)    AS  TO   CO-SURETY. 

r§  191.  Relation  ^hetween    corsunp^ 
ties. 

§  194.  Right  to  contribution  in 
general. 

S  196.  Measure  of  contribution. 

§  200.  Actions  between  cosure- 
ties. 

See  Guaranty. 

Discharge    of    sureties,    see    Attach- 
ment, §  337. 
Discharge   of   sureties   on   bail   bond, 

see  Bail,   §  74. 
Contribution  between  sureties  on  ad- 
ministrator's   bond,    see    £<xecutors 

and  Administrators,  §  531% 
Discharge   of   sureties   on   guardian's 

bond,  see  Guardian  and  Ward,  §  177. 
Estoppel    of    sureties    on    attachment 

bond,  see  Attachment,  §  336. 
ESctent   of   surety's   liability,   see   At- 
tachment, §  338. 
Indemnity  of  surety  against  loss,  see 

Bail,  §74. 
Joint    action    against    principal    and 

surety,  see  Action,  §  50. 
Liability     of    sheriffs    on    indemnity 

bond,  see  Sheriffs  and  Constables, 

§89. 
Liability  of  surety  on  appeal  bond,  see 

Appeal,   §  381. 
Liability  of  sureties  on  bail  bond,  see 

BaU,   §74. 
Liability  of  surety  on  bond  of  tavern 

keeper,    see    Intoxicating    Liquors, 

§87. 
Liability  of  surety  on  executor's  bond, 

see   Executors   and  Administrators, 

§531. 
Liability  of  surety  on  guardian's  bond, 

see  Guardian  and  Ward,  §§  173,  177. 
Liability    of    sureties    on    injunction 

bond,  see  Injunction,  §  239. 
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Liability  of  sureties  on  official  bonds, 

see  Officers,  IV. 
Liability    of    sureties    on    receiver's 

bond,  see  Receivers,  §  213. 
Liability  of  sureties  on  sheriflt's  bond, 

see  Sheriffs  and  Constables,  §§  155, 

156. 
Release  of  surety  on  replevin   bond, 

see  Replevin,  §33,  123. 
Release    of    surety    on    recognizance 

bond,  see  Recognizances. 
Release  of  surety  on  sale  bond,  see 

Judicial  Sales,  §29. 
Rights  of  sureties  of  married  women, 

see  Husband  and  Wife,  §  85. 
Right  of  surety  to  be  subrogated,  see 

Subrogation,  §§7,  8. 
Subrogation    of    sureties,    see    Subro- 
gation, §§7,  33. 
Sureties  entitled  to  indemnity  money, 

see  Indemnity,  §  8. 
Suretyship    of    married    women,  ;,  see 

Husband  and  Wife,  §157. 
When   not   released  by   discharge  in 

bankruptcy,   see  Bankruptcy,   §  433. 

L  CREATION  AND  EXISTENCE  OF 
RELATION. 

(A)    BETWEEN   INDIVIDUALS. 

§17.  Notice  to  creditors  of  relation. 
Where  T  and  M  were  principals  in 
a  note  given  by  them  for  borrowed 
money  while  they  were  partners  in 
business;  and  a  new  note  was  given 
by  him  in  lieu  of  the  old  one,  signed 
by  T  and  by  M,  "surety,"  and  S  and  J 
also  signed  the  last  note  as  sureties; 
the  word  "surety"  after  the  name  of 
M  may  have  been  presumptive  notice 
to  the  other  parties  of  the  character 
in  which  he  assumed  to  bind  himself, 
and  this  would  not  make  him  the  co- 
surety of  S  and  J  unless  he  had 
ceased  to  stand,  as  between  him  and 
T,  in  the  attitude  of  principal  in  the 
original  debt. 

Merrill  v.  Taylor.  2  Ky.  Opin.  576. 

The  statute  does  not  require  a  sure- 
ty to  give  notice  to  the  payee  in  a 
note  of  his  relation  to  the  obligor, 
before  he  can  avail  himself  of  the 
statute  of  limitations,  as  the  obligee  is 
presumed  to  know  the  relation  and 
the  assignment  of  the  note  did  not  de- 
prive the  surety  of  that  defense. 

Morris    v.    Tydings,    1    Ky.    Opin. 
541. 


§  18.  Execution      of     written      instru- 
ments. 
§19. In   general. 

One  may  become  surety  for  an- 
other by  an  obligation  separate  and 
distinct  from  the  one  executed  by  the 
principal. 

Abell  V.  Scott,  5  Ky.  Opin.  238. 

Where  a  principal  obligor  was  the 
agent  of  his  surety  to  sign  his  name 
to  the  note  and  deliver  it,  but  not  to 
do  so  until  S  signed  it,  the  obligee 
having  no  notice  of  the  agreement 
upon  the  part  of  the  principal  is  not 
affected  thereby. 

Ragan  v.  Hudson's  Admr.,  5  Ky. 
Opin.  416. 

Where  a  note  is  given  as  evidence 
of  a  debt  of  A.,  upon  which  B  was 
liable  as  surety,  it  follows  as  a  mat- 
ter of  law  that  when  C  became  bound 
for  it  by  signing  the  note  to  the  bank 
he  became,  as  between  himself  and 
the  original  surety,  the  mere  surety 
of  the  latter. 

Rue  V.  Bonta,  9  Ky.  Opin.  645. 

§20. By  principal. 

Where  goods  were  purchased  by 
and  sold  to  an  unincorporated  asso- 
ciation, each  of  the  members  are 
liable  thereon,  and  where  two  mem- 
bers Join  in  a  note  for  the  purchase 
price  they  will  both  be  considered  as 
principals. 

Johnston  v.  Winter,  ^  Ky.  Opin. 
241. 

§21. By  surety. 

Where  one  whose  name  is  signed  to 
a  writing  by  an  agent  is  sued  on  the 
writing,  he  can  only  raise  the  ques- 
tion as  to  the  agent's  authority  by 
pleading;  and  where  he  pleads  non 
est  factum,  it  must  then  be  shown 
that  the  agent  was  empowered  by 
writing  to  sign  the  defendant's  name. 
Moran  v.  Commonwealth,  10  Ky. 
Opin.  437. 

No  one  is  bound  as  surety,  by  the 
act  of  an  agent,  unless  the  authority 
of  the  agent  is  in  writing,  signed  by 
the  principal. 

Moran  v.  Commonwealth,  10  Ky. 
Opin.  437. 

§46.  Estoppel  or  waiver  as  to  defects 
or  objections. 
If  the  sureties  in  a  bond  shall  see 
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proper  to  trust  their  principal  as  their 
agent  to  get  other  names  and  to  de- 
liver the  bond  to  the  obligee,  they 
will  be  bound  by  his  acts,  unless  they 
can  show  a  fraudulent  combination 
with  the  obligee;  the  bare  knowledge 
of  the  latter  not  being  sufficient 

James  y.  Black,  2  Ky.  Opin.   31. 

n.  NATURE   AND   EXTENT   OF 
LIABILITY  OF  SURETY. 

§59.  General   rules  of  construction. 

It  is  a  well-settled  principle  that 
if  one  trusts  another  with  his  name 
as  his  surety  as  co-obligor,  he  must^ 
suffer  the  consequences  of  his  con-^ 
fidence  in  him,  rather  than  place  tne 
loss  on  the  innocent  holder  of  the 
note. 

McClain    ▼.    Burton,   'Mitchell    & 
Co..  5  Ky.  Opin.  444. 

§60.  What  law  governs. 

Waiving  the  question  of  issuing  exe- 
cution within  a  year,  it  is  quite  evi- 
dent that  the  statute  applies  only  to 
sureties  on  the  bond,  and  not  to  a 
principal  therein. 

Jones  V.  Daviess,  1  Ky.  Opin.  484. 

§61.  Parties   liable   as   sureties. 

The  surety  in  a  married  woman's 
bond  is  responsible,  however  inef- 
fectual it  may  be  as  to  her. 

Roberts  v.  Duerson,  1  Ky.  Opin. 
634. 

Where  A  executed  and  delivered  to 
C  a  note  made  payable  to  B  and  by  B 
indorsed  in  blank,  as  A  executed  the 
note  as  obligor,  he  alone  can  be  held 
liable  as  such,  and  the  indorsers  oc- 
cupy a  different  position  to  him,  and 
the  obligation  they  assume  Is  different 
from  that  of  the  obligor. 

Bowen   &   Son  v.  Martin,   1  Ky. 
Opin.  42. 

A  surety  is"  not  bound  by  the  act 
of  an  agent  who  signs  the  note  for 
him,  unless  the  authority  of  the  agent 
is  in  writing  signed  by  the  principal, 
made  in  the  presence  of  at  least  one 
creditable  witness;  but  where  the 
principal  is  present  and  holds  or 
touches  the  pen  when  his  name  or 
mark  is  made  executing  a  note,  he 
signs  as  principal,  and  it  is  not  ma- 
terial whether  the  person  also  hold- 


ing the  pen  is  his  agent  or  not.    He 
is  bound  on  such  instrument. 

Maupin  v.  Berkley,  11  Ky.  Opin. 

487. 

§63.  Subject-matter   in   general. 

A  surety  on  a  traverse  bond  was 
held  liable  because  the  traverse  was 
not  prosecuted  with  effect 

Whitaker   v.   Gault,   6   Ky.   Opin. 
561. 

Where  a  principal  and  his  surety 
undertake  to  pay  another  an  amount 
found  due  from  a  third  party  upon 
settlement  with  the  latter,  the  prin- 
cipal is  presumed  to  know  the  amount 
of  the  indebtedness,  as  found  by  ar- 
bitrators, and  it  is  the  duty  of  the 
principal  to  derive  his  information  in 
regard  to  the  matter  from  the  debtor. 
Hochensmith  v.  Warren,  6  Ky. 
Opin.  196. 

§66.  Scope  and  extent  of  liability  in 
general. 
It  was  held  that  sureties  can  not 
be   made   liable   in   a   larger  amount 
than  the  principal. 

Calhoun    v.    City    of    Paducah,    6 
Ky.  Opin.  482. 

A  surety  undertakes  to  pay  the 
debt  of  his  principal,  and  does  it 
with  the  knowledge  that  the  law  will 
authorize  an  attachment  against  his 
property  if  his  principal  does  any  of 
the  acts  which  the  law  declares  shall 
authorize  such  a  proceeding. 

Bank  of  Louisville  v.   Smothers, 
9  Ky.  Opin.  4. 

Where  the  holder  of  the  prior  lien 
was  the  surety  of  the  purchaser  at 
the  sale  of  the  real  estate,  it  was  as 
much  his  duty  as  it  was  the  prlncipars 
to  pay  the  purchase-money,  and  both 
being  before  the  court,  and  failing  to 
comply  with  their  covenant,  the  chan- 
cellor had  the  power,  and  it  was 
proper  for  him,  to  direct  a  sale  to  pay 
the  debt. 

Cummings   v.   Applegate,   10   Ky. 
Opin.   757. 

§74.  Conditions  of   liability. 

Where  T,  as  principal,  with  M  and 
R  as  sureties,  executed  a  note  to  a 
bank  to  raise  money  to  pay  a  debt  to 
C,  but  as  C  did  not  at  the  time  need 
the    money,    the    note    was    not    dis- 
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counted  by  the  bank,  but  it  was  ar- 
ranged between  T  and  C  and  the  cash- 
ier of  the  bank  that  the  note  should 
be  held  by  the  bank  as  the  property 
of  C,  and  C  afterwards  sued  on  the 
note  in  the  name  of  the  bank  and 
recovered  Judgment  thereon,  and  used 
the  proceeds  of  the  note  in  the  pay- 
ment of  his  debts,  C  did  not  violate 
any  principle  of  equity  or  good  morals, 
and  is  entitled  to  retain  the  money  re- 
ceived as  against  the  claim  of  the 
sureties  that  the  judgment  was  ob- 
tained through  fraud. 

Meyer   v.    Central    Nat.    Bank,    7 
Ky.  Opin.  418. 

III.  DISCHARGE  OF   SURETY. 

§96.  Change  in  obligation  or  duty  of 
principal. 
Where  the  consideration  for  a  pur- 
chase-money  note   for   land    executed 
by  a  feme  covert  fails,  the  sureties  on 
the  note  can  not  be  held  liable. 
Mills  V.  Chelf,  6  Ky.  Opin.  719. 

A  receipt  for  $80.00  for  "indulgence" 
on  a  note,  where  shown  by  the  plead- 
ings to  have  been  given  for  usury 
paid,  and  was  for  forbearance,  would 
not  release  the  sureties,  except  for 
the  usury,  thus  paid. 

Davison  v.  Gee,  3  Ky.  Opin.  461. 

§  102.  Change  in  parties  to  obligation 
secured. 
Where  a  bond  after  its  execution  is 
materially  altered  by  the  erasure  of 
two  of  the  names  to  it,  all  the  sure- 
ties will  be  released  who  did  not  as- 
sent to  such  erasure. 

Metcalfe  County  v.  Scott,  10  Ky. 
Opin.  896. 

§  103.  Extension  of  time  for  payment 
or  other  performance. 

§  104. In  general. 

The  principal  on  a  note  can  not, 
without  the  consent  of  the  surety, 
make  a  continuing  contract  out  of 
the  obligation,  by  his  promise  and 
acknowledgment  or  partial  payment, 
and  thereby  continue  the  liability  of 
the  surety. 

Brown  v.  Berry,  7  Ky.  Opin.  179. 

That  J  indulged  T  from  time  to  time 
and  permitted  him  to  renew  his  note 
is  a  defense  which  should  have  been 


made  by  the   surety  to   the  suit  on 
the  note. 

Jones  V.  Daviess,  1  Ky.  Opin.  484. 

In  order  to  discharge  a  surety  by 
an  agreement  between  the  principal 
and  the  creditor,  without  the  concur- 
rence of  the  surety,  there  must  be  a 
binding  contract  between  them  for 
enlarging  the  time  of  performance, 
thereby  increasing  the  risk  of  the 
surety. 

Fagan  V.  EHam,  2  Ky.  Opin.  365. 

An  agreement  for  the  prolongation 
of  credit  does  not  suspend  the  right 
where  the  consideration  is  illegal  and 
or  obstruct  the  remedy  of  sureties, 
void. 

Brandies   &   Crawford   v.   Bryan's 
Admr.,  3  Ky.  Opin.  78. 

The  payment  of  interest  on  a  note 
in  advance  or  after  due,  does  not 
imply  a  novation  or  indulgence  with 
the  consent  of  the  sureties. 

Brandies   &   Crawford  v.  Bryan's 
Admr.,  3  Ky.  Opin.  78. 

An  agreement  by  the  obligee  in  a 
note  for  forbearance,  without  a  speci- 
fied time  of  payment  of  the  note,  or 
payment  of  interest  in  advance  will 
not  operate  to  release  the  sureties. 
Allgaier  &  Milton  v.  Scott,  3  Ky. 
Opin.  268. 

If  the  creditor  and  principal  debtor 
make  a  contract,  founded  on  a  valu- 
able consideration,  and  such  a  one  as 
can  be  enforced,  for  indulgence  with- 
out the  assent  of  the  surety  it  will 
operate  as  a  release  of  the  surety. 
Wilson  V.  Daviess,  5  Ky.  Opin.  725. 

Where  indulgence  is  given  the  prin- 
cipal at  the  instance  of  the  surety, 
a  new  promise  upon  the  part  of  the 
principal  debtor  to  pay  usurious  in- 
terest will  not  release  the  surety. 
Tuck  V.  Ogburn,  5  Ky.  Opin.  326. 

Where  six  months  after  the  ma- 
turity of  the  note  the  principal  paid 
ten  dollars,  and  the  hOlder  agreed  to 
indulge  the  principal  for  another  six 
months,  and  this  was  continued  for 
every  six  months  up  to  some  time  be- 
fore the  institution  of  the  suit;  and 
the  partial  payments  were  not  credited 
on    the    principal    of    the    note,    but 
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were  the  usurious  Interest  charged; 
the  agreement  for  indulgence  was 
Yoid,  and  could  not  be  enforced,  and 
consequently  it  did  not  suspend  ap- 
pellant's right  to  sue  on  the  note,  nor 
was  the  surety  thereby  released  from 
his  obligation  to  pay  the  debt 

Millitz  V.  Schuff,  5  Ky.  Opln.  118. 

Any      enforceable     agreement     by 

which    a    creditor    gives    indulgence 

to  the  principal  without  the  consent 

of  the  surety,  releases  the  surety. 

Hays  V.  Twyman,  8  Ky.  Opin.  473. 

A  mere  indulgence  of  the  principal 
debtor  never  has  the  effect  to  release 
the  surety  on  a  bond,  unless  he  has 
given  notice  under  the  statute,  or  the 
indulgence  is  so  given  as  to  deprive 
the  creditor  of  the  right  to  take  legal 
steps  at  any  time  to  collect  his  debt, 
and  thereby  to  suspend  the  right  of 
the   surety  to  seek  indemnity. 

Richmond  v.  Finch  &  Co.,  9  Ky. 
Opin.  738. 

Any  valid  agreement  by  which  a 
creditor  agrees  to  forbear  to  sue  the 
principal  for  any  appreciable  time 
after  the  debt  falls  ^ue,  if  mad^e 
without  the  consent  of  those  bound 
for  the  debt  as  sureties,  and  with  a 
knowledge  that  they  are  sureties,  will 
discharge  them. 

Wiggins  v.  Johnson,  10  Ky.  Opin. 
29. 

When  the  relation  of  principal  and 
surety  exists,  the  creditor,  by  enter- 
ing into  a  contract  with  the  principal 
debtor,  without  the  consent  of  the 
surety,  to  extend  the  time  of  pay* 
ment,  injures  the  surety  by  depriving 
him  of  his  right  to  have  the  debt 
made  out  of  the  principars  property 
before  his  insolvency  or  of  paying  the 
debt  himself  and  taking  steps  to  pro- 
tect himself;  but  where  the  surety 
has  in  his  own  hands  ample  security 
to  protect  him  he  is  not  injured  by 
such  extension  of  time  of  payment, 
and  will  not  be  discharged  by  reason 

of  it. 

Kilpatrick  v.  McGill,  10  Ky.  Opln. 

477. 

Sureties  on  a  note  are  released 
where  by  the  agreement  of  the  parties, 


payment  is  postponed  for  any  length 
of  time  without  their  consent 

White  V.  Tuber,  10  Ky.  Opin.  644. 

Where  the  principal  upon  a  legal 
consideration  makes  a  contract  with 
his  creditor  to  extend  the  time  of 
pajonent,  the  risk  of  the  surety  is 
increased,  and  by  the  extension  he  is 
discharged. 

Hardcastle     v.     Rector,     11     Ky. 
Opin.  4. 

§  109.  Taking  additional  or  substituted 

security. 
One  who  signs  a  note  as  surety 
with  the  understanding  that  the  note 
is  not  to  be  delivered  until  certain 
others  have  also  signed  as  sureties, 
delivery  of  the  note  without  procuring 
the  signatures  of  the  others  as  sure^ 
ties  will  not  render  him  liable  on  the 
note. 

Terhune   v.   Adams,   7   Ky.   Opln. 

248. 

A  surety  on  a  note,  who  takes  a 
mortgage  from  his  principal  to  indem- 
nify him  from  loss  by  reason  of  his 
suretyship,  is  not  released  thereon 
by  transferring  the  mortgage  to  the 
holder  of  the  note,  who  had  received 
conveyance  of  the  property  described 
in  such  mortgage. 

Tinsley    v.    Tinsley,    9    Ky.    Opin. 
232. 

§110.  Judgment  and  execution  against 
principal. 
An  attempt  to  do  that  which  is  bene- 
ficial   to    sureties    on    an    injunction 
bond  will  not  have  the  effect  of  re- 
leasing them   from  liability  or  delay 
plaintiff  in  his  remedy  against  them. 
Hunter    v.    Hunter,    7    Ky.    Opin. 
235. 

§114.  Misapplication  of  funds  or  sc 
curities  by  creditor. 
Where  one  becomes  security  on 
notes,  under  an  agreement  with  the 
payee  of  the  notes  and  the  principal, 
that  the  principal  is  to  sell  and  de- 
liver certain  personal  i)roperty  to  the 
payee  at  designated  prices,  and  the 
price  is  to  be  credited  on  the  notes, 
and  thereafter  the  payee  receives  the 
personal  property,  but  pays  the  price 
over  to  the  prfncipal  instead  of  cred- 
iting it  on  the  notes,  and  this  without 
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the  consent  of  the  surety,  the  surety 
is  discharged. 

Chess  &  Wymond  v.  Whipple,  12 
Ky.    Opln.   562. 

§  121.  Negligence  of  creditor  in  gen' 
eral. 
The  sureties  in  a  bond  are  dis- 
charged,  where  the  obligee  interferes 
with  a  sale  of  the  obligor's  lands,  and 
thereby  prevents  the  property  from 
bringing  its  real  value. 

Marion  v.  Duncan's  Admr.,  3  Ky. 
Opin.  560. 

A  Judgment  creditor,  who  neglected 
to  use  due  diligence  in  making  the 
amount  of  his  judgment  while  the 
debtor  was  solvent,  but  allowed  it  to 
run  for  years,  until  the  debtor  moved 
from  the  state,  is  held  to  have  re- 
leased the  bondsmen  of  the  debtor. 
Anderson  v.  Bigger  &  Louderdale, 
3  Ky.  Opin.  690. 

Where  a  surety  on  a  note  is  in- 
duced by  the  representations  of  the 
holder  and  obligee  in  the  note  to  be- 
lieve that  his  name  was  torn  off  and 
he  was  no  longer  responsible,  and 
these  representations  prevented  him 
from  obtaining  indemnity  or  securing 
himself,  he  will  be  released  upon  such 
note,  and  the  release  of  one  surety 
on  the  note  will  also  release  the 
other. 

Boyd  V.  McElsroth,  9  Ky.  Opin.  27. 

§123.  Neglect  to  give  notice  to  sure- 
ty of  default. 
In  the  absence  of  specific  allegations 
or  proof  that  the  giving  of  a  mortgage 
as  additional  security  would  have  ren- 
dered an  agreement  to  delay  suing  on 
the  note  for  any  specific  time  obliga- 
tory and  enforceable,  it  is  not  avail- 
able as  a  defense  for  a  surety,  seek- 
ing to  avoid  liability;  but  such  addi- 
tional security  is  held  to  thus  enure 
to  the  benefit  of  the  surety. 

Western's  Admr.  v.  Perkins,  2  Ky. 
Opin.  '495. 

The  partial  payment  by  a  debtor 
of  another  debt  due  his  creditor  is 
not  a  sufficient  consideration  to  up- 
hold an  agreement  for  an  extension 
on  another  debt,  as  to  release  a  surety 
on  same;  this  not  being  a  new  con- 
sideration,   but    a    compliance    with 


what  he  was  already  legally  required 
to  do. 

Western's  Admr.  v.  Perkins,  2  Ky. 
Opin.  495. 

§  124.  Neglect     to     act     or     proceed 

against  principal. 

§  125. In   general. 

Section  12,  2  R.  S.  400,  was  en- 
acted for  the  protection  of  sureties, 
and  requires  such  diligence  on  the 
part  of  the  creditor,  in  the  collection 
of  his  debt,  as  could  enable  a  surety 
to  avail  himself  of  every  indemnity 
or  security  that  might  be  ascertained 
by  diligence  on  the  part  of  the  cred- 
itor in  the  prosecution  of  his  claim. 
Bradley   v.   MuUins,    7   Ky.    Opin. 

514. 

If  a  plaintiff  by  his  own  conduct, 
either  through  carelessness  br  for 
profit,  should  injure  the  surety,  the 
law  will  generally  release  him,  but 
it  never  intended  to  force  an  execu- 
tion plaintiff  into  extreme  remedies 
to  make  the  money  out  of  the  prin- 
cipal in  order  to  save  the  surety. 
Jones  V.  Davies,  1  Ky.  Opin.  484. 

The  mere  delay  on  the  part  of  a 
creditor  to  collect  his  debt,  unless  the 
indulgence  be  such  as  to  bring  th.e 
surety  within  the  statute  of  limita- 
tions, will  not  discharge  the  surety, 
it  being  the  duty  of  the  surety  as 
well  as  the  obligor  to  discharge  the 
obligation  when  it  matures,  and  the 
surety  may  do  this  then,  or  any  time 
afterwards  for  his  own  security,  and 
may  either  proceed  immediately 
against  his  principal  or  be  subro- 
gated to  the  rights  of  the  creditor; 
and  it  is  only  when  the  creditor  and 
principal  debtor,  without  the  privity 
and  consent  of  the  surety,  make  a 
binding  valid  agreement,  changing  the 
terms  of  the  original  undertaking  by 
enlarging  the  time  of  performance 
and  increasing  the  risk  of  the  surety, 
that  he  will  be  discharged. 

Fagan  v.  EJlam,  2   Ky.  Opin.  365. 

An  agreement  for  delay  between  the 
principal  debtor  and  creditor  will  not 
exonerate  the  surety,  unless  it  be  a 
binding  agreement,  founded  on  a  suf- 
ficient consideration,  which  may  be 
enforced  to  the  detriment  of  the  sure- 
ty by  suspending  the  right  of  action 
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and  thereby  obstructing  his  legal  or 
equitable  rights. 

Western's  Admr.  v.  Perkins,  2  Ky. 
Opin.  495. 

The  act  of  the  creditor  in  staying 
an  execution  which  was  a  lien  on  the 
principal's  property  without  the  sure- 
ty's consent  releases  the  surety  to  the 
extent  of  the  sum  that  could  have 
been  made  out  of  such  execution. 
Hays  V.  Twyman,  8  Ky.  Opin. 
473. 

The  failure  to  sue  out  an  execu- 
tion on  the  judgment  for  eighteen 
days,  in  the  absence  of  any  excuse 
offered  and  the  failure  to  deliver  it 
to  the  sheriff  for  four  days  after  its 
issue,  does  not  show  that  degree  of 
diligence  required  to  hold  the  as- 
signor. 

Barr  v.  Jenkins,  8  Ky.  Opin.  530. 

Due  diligence  is  a  matter  of  law, 
and  it  consists  in  pursuing  the  legal 
remedy  against  the  obligor  to  and 
after  Judgment  at  such  time  and  in 
such  manner  as  by  law  he  was  au- 
thorized to   do. 

Barr  v.  Jenkins,  8  Ky.  Opin.  530. 

An  assignee  of  a  note  must  show 
diligence  in  the  proceedings  against 
the  obligors  to  entitle  hfm  to  recover 
against  his  assignor  upon  a  return  of 
no  property  on  the  execution  against 
the  payors. 

Barr  v.  Jenkins,  8  Ky.  Opin.  530. 


-Notice    by   surety. 


§126— 

The  notice  required  by  Rev.  Stat., 
ch.  97,  §  10,  must  state  that  the  giver 
of  the  same  is  a  surety,  co-surety,  or 
co-obligor. 

Crowdus   V.   Commercial   Bank,   4 
Ky.  Opin.  376. 

Where  notice  has  been  given  a 
judgment  creditor,  by  a  surety,  co- 
surety, or  co-obligor,  under  Rev.  Stat., 
ch.  97,  §  10,  the  surety  will  be  re- 
leased, unless  proceedings  by  execu- 
tion are  begun  within  10  days  after 
such  notice. 

Crowdus   V.   Commercial  Bank,   4 
Ky.  Opin.  376. 

Where  not  waived  by  the  creditor, 
a  written  notice  to  sue  must  be  served 


on  him  by  a  surety,  if  such  surety  de* 
sires  him  to  sue  the  principal. 

Townsend   v.  .Butt,    8    Ky.    Opin. 
602. 

Notice  by  a  surety  to  the  holder  of 
a  promissory  note,  requiring  him  to 
collect  the  note  is  in  effect  a  notice 
to  institute  suit  and  to  enforce  the 
collection  of  the  Judgment  when  the 
debt  shall  have  been  put  in  Judg- 
ment. 

Stevens  v.  Chorn,  8  Ky.  Opin.  679. 

When  a  surety  has  given  notice  to 
the  holder  of  a  note  to  sue  and  prose- 
cute his  suit  to  collection,  the  failure 
of  the  holder  to  do  so  with  reasonable 
diligence  and  in  good  faith,  will  re- 
lease the  surety. 

Campbell   v.   Irvine,   8   Ky.    Opin. 
797. 

By  the  failure  of  the  holder  of  a 
note  or  Judgment  to  prosecute  a  suit 
or  cause  execution  to  be  issued,  after 
being  notified  in  writing  by  a  surety, 
such  holder  can  only  thereafter  col- 
lect from  such  surety  the  proper  share 
of  such  surety  according  to  the  then 
existing  condition  of  the  several 
obligors. 

Crowders  v.  Tucker,  9  Ky.  Opin. 
544. 

§  131.  Payment  or  other  satisfaction 
by  surety. 
When  the  parties  to  a  note  agree 
that  a  certain  payment  shall  be  a 
credit  on  it,  from  that  instant  the  debt 
is  extinguished  to  that  extent,  and 
neither  nor  both  of  the  parties  can 
revive  the  indebtedness  as  against 
the  surety,  without  his  consent,  by  a 
future  agreement  to  apply  it  on  an- 
other account,  since  this  would  be 
fraud  on  the  surety. 

Sullivan  v.  Rice,  1  Ky.  Opin.  16. 


rV.  IIEMEDIBS  OF  CREDITORS. 

§  132.  Nature   and,  form. 

A  surety  may  be  bound  for  the  debt 
of  his  principal,  by  his  statement,  al- 
though the  recovery  against  him  as 
surety  was  barred  by  time. 

White  V.  Bondurant,  5  Ky.  Opin. 
351. 
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§  137.  Conditions   precedent  to   action 

against  surety. 
Where  the  surety  offered  to  give 
the  payee  a  written  notice  to  sue  the 
principal  but  he  waived  it,  saying 
that  he  did  not  require  it  and  ac- 
cepted a  verbal  notice  as  sufficient, 
it  amounted  to  an  express  waiver  of 
his  stautory  right,  to  require  the  no- 
tice to  be  in  writing,  and  he  is  there- 
by estopped  from  claiming  that  the 
notice  there  given  was  not  legal  and 
sufficient. 

Hollowell  V.  Hodges,  5  Ky.  Opin. 

494. 

§  141.  Defenses  by  surety. 

§142. In    general. 

It  is  no  defense  for  sureties  on  a 
note  to  show  that  the  money  secured 
by  their  principal  was  used  for  il- 
legal purposes,  since  their  contract 
primarily  was  with  the  creditor  who 
loaned  the  money  to  the  principal 
upcn  the  security. 

Sweeney  v.  Kennedy's  Admr.,  10 
Ky.  Opin.  6. 

Where  the  creditor  and  the  princi- 
pal on  a  note  agree  that  title  to  mill 
property  shall  be  transferred  to  a  man 
to  indemnify  him  if  he  will  become 
surety  on  the  note,  and  he  is  Induced 
by  the  agreement  to  become  surety 
and  such  indemnity  is  withheld  from 
him,  he  has  a  defense  to  the  note 
against  the  principal  and  the  holder. 

Hand  v.  Fretsch,  Burkhardt  &  Co., 
11  Ky.   Opin.  380. 

Where  a  surety  Is  made  a  party  to 
a  proceeding,  it  is  his  duty  to  set 
up  his  claim,  and  where  he  fails  to 
assort  his  complete  right  it  is  his 
own  fault,  and  he  will  be  held  bound 
by   the  Judgment. 

Criime   v.    Spalding,    Carothers    & 
Co.,  12  Ky.  Opin.  732. 

§149.  Time  to  sue  and   limitations. 

The  answer  must  contain  such  al- 
legations as  will  enable  the  court 
to  determine  that  the  relation  of 
principal  and  surety  exists  by  show- 
ing the  liability  of  the  party  alleged 
to  be  the  principal  in  the  debt,  before 
a  plea  of  limitation  will  avail. 

Abell  V.    Scott,   5   Ky.    Opin.    238. 

A  plea  of  limitations  is  governed 
by  the  law  of  the  forum,  which  regu- . 


lates  all  questions  pertaining  to  the 
remedy. 

Brown  v.  Berry,  7  Ky.  Opin.  179. 

Where  a  creditor  received  money 
from  the  administrator  of  his  debtor 
in  the  mistaken  belief  that  his  debt- 
was  satisfied,  and  under  such  belief 
allowed  the  statute  of  limitations  to 
run  against  the  surety,  he  can  not 
thereafter  have  recourse  against  the 
surety  for  the  debt. 

Roads  V.  Whitcock's  Admr.,  7  Ky. 
Opin.   114. 

Sureties  on  a  bond  executed  in  the 
course  of  a  Judicial  proceeding  are 
released  by  the  statute  of  limitations 
after  seven  years  from  the  time  an 
action  accrues  thereon. 

Isaacs    V.   Murphy,   10    Ky.    Opin. 
868. 

Where  there  is  litigation  between  A 
and  B  as  to  who  is  entitled  to  receive 
the  proceeds  of  an  insurance  policy, 
and  the  insurance  company  pays  the 
money  into  court,  and  under  direction 
of  the  court  the  money  is  loaned  to 
A,  C  and  D  becoming  his  sureties, 
and  by  the  judgment  of  the  circuit 
court  A  is  adjudged  to  be  the  owner 
of  the  money  and  the  sureties  are 
declared  released,  but  on  appeal  the 
judgment  is  reversed,  the  sureties  are 
not  released;  and  when  as  a  result  of 
a  second  trial  the  fund  is  adjudged 
to  belong  to  B,  the  sureties  are  liable 
to  B  if  A  fails  to  account  to  B  for 
the  money. 

Thomas  v.  Whittaker's  Admr.,  11 
Ky.   Opin.    875. 

§  150.  Parties. 

§  152, Joinder  of  defendants. 

A  Joint  action  can  not  be  main- 
tained as  against  the  sureties  on  a 
note  and  the  principal,  on  his  prom- 
ise to  pay  the  note  after  his  dis- 
charge in  bankruptcy. 

Craig  v.  Hudson,  6  Ky.  Opin.  21. 

§  154.  Pleading. 

§156. Plea  or  answer  and  subse- 
quent pleadings. 
Where  a  surety  on  a  note  is  sued, 
he  may  sef  up  a  counterclaim  for 
damages  against  the  plaintiff  for 
breach  of  agreement  to  procure  others 
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to  sign  as  sureties,  where  the  maker 
has  become  insolvent. 

Terhune  v.  Adams,   7  Ky.   Opin. 
248. 

In  an  action  against  sureties  on  a 
note,  it  was  held  that  the  sureties 
in  their  answer  should  have  alleged 
payment  of  the  note,  or  that  because 
of  the  information  communicated  to 
them  they  failed  to  Institute  proceed- 
ings by  which  they  could  have  indem- 
nified themselves,  or  that  they  were 
in  some  way  injured. 

Gray  v.  Scott,  7  Ky.  Opin.  413. 

The  question  of  whether  a  surety 
has  been  released  by  the  acts  or 
omissions  of  the  plaintiff,  can  not  be 
raised  by  an  answer  filett  to  a  mo- 
tion to  quash  a  replevin  bond. 

Stevens    v.    Quisenberry,    8    Ky. 
Opin.   445. 

Where  a  principal  and  surety  are 
Jointly  sued,  and  judgment  is  taken 
by  default  and  paid  by  the  surety, 
who  takes  a  transfer  of  the  judgment 
and  attempts  to  collect  it  from  his 
principal,  the  principal  may  not  legal- 
ly set  up  that  there  was  usury  em- 
braced in  the  judgment,  to  defeat  its 
enforcement   by    the   surety. 

Moxley   v.    Maupin,    9    Ky.    Opin. 
852. 

§158.  Evidence. 

Taking  the  allegations  of  the  an- 
swer as  true,  for  the  purpose  of  the 
demurrer,  and  regarding  the  presi- 
dent of  the  bank  as  acting  oflacially 
and  as  agent  of  the  bank,  in  the  al- 
leged communications  by  him  to  the 
appellants,  to  the  effect  that  the  prin- 
cipal debtor  had  in  some  way  secured 
the  bank  whereby  the  endorser  was 
induced  to  part  with  the  property  by 
which  they  were  Indemnified,  they 
would  be  discharged  from  liability  to 
the  bank. 

Cohan  v.  Tenny,  4  Ky.  Opin.  431. 

§  162.  Trial. 

In  an  action  against  a  surety,  an 
instruction  is  erroneous  which  in  ef- 
fect makes  the  lex  loci  contractu  de- 
pend solely  on  the  place  where  tne 
act  of  indorsing  the  notes  occurred, 
whether  they   were  actively   or   con- 


structively delivered  in  this  state  or 
not. 

Cohan  v.  Tenny,  4  Ky.  Opin.  431. 

In  an  action  against  a  surety  on  a 
note,  dated  at  Cincinnati,  O.,  but  ac- 
tually endorsed  while  in  Kentucky, 
an  instruction  was  erroneous,  that 
would  in  effect  have  made  the  inquiry, 
whether  the  contract  was  or  not  com- 
pleted in  Ohio,  depend  alone  on  the 
proof  as  to  the  place  at  which  the 
transferred  notes  were  actually  re- 
ceived by  the  plaintiff,  thus  preclud- 
ing evidence  conducing  to  prove  a  de- 
livery of  the  notes  in  Kentucky  to  an 
agent. 

Cohan  v.  Tenny,  4  Ky.  Opin.  431. 

V.     RIGHTS     AND     RBMEIDIES     OF 

SURETY. 

(A)    AS  TO   CREDITOR. 

§  167.  Rights  of  sureties  in  general. 

Where  sureties  on  a  sale  bond  of  a 
purchaser  of  land,  take  a  mortgage 
on  property  of  the  debtor,  including 
two  horses,  and  where  the  commis- 
sioner appointed  to  sell  the  property 
went  to  execute  the  judgment,  the 
two  horses  were  produced  and  their 
sale  was  postponed  at  the  request  of 
the  sureties,  and  the  commissioner 
was  thereby  prevented  from  taking 
possession  of  the  horses,  and  before 
the  next  sale  day,  the  debtor  had 
departed,  taking  the  horses  with  him 
which  could  have  been  sold  for 
enough  or  about  enough  to  indemnify 
the  sureties,  the  sureties  are  not  en- 
titled, over  other  creditors  of  the 
debtor  who  had  acquired  a  specific 
interest  in  the  property  ^  prior  to  the 
date  of  the  undertaking  of  the  sure- 
ties to  pay  the  debt,  to  take  preced- 
ence over  other  creditors. 

Thompson   &    Halbert   v.    Sheets, 
6   Ky.   Opin.   506. 

Where  the  property  of  the  principal 
is  sold  under  execution,  it  is  the  duty 
of  the  surety  to  make  it  bring  its 
value,  if  he  desired  to  be  relieved 
from  liability. 

Tuck  V.  Ogburn,  5  Ky.  Opin.  326. 

Where  sureties  are  compelled  to 
pay  their  principal's  debts,  the  sure- 
ties are  entitled  to  have  the   claims 
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and  liens  held  by  the  creditor  trans- 
ferred to  them. 

Owensboro   Savings   Bank  v.   At- 
wood,  7  Ky.  Opin.  440. 

§  170.  Contribution  between  surety  and 
creditor. 
Where  a  mortgage  is  taken  to  se- 
cure a  debt  which  is  also  secured  by 
a  surety,  and  the  surety  is  compelled 
to  and  does  pay  his  principal's  debt, 
the  mortgage  enures  to  the  benefit  of 
the  surety,  and  in  a  court  of  equity  he 
should  be  substituted  to  the  rights  of 
the  creditor. 

Morris  v.  McRoberts,  12  Ky.  Opin. 
8. 

Where  a  creditor  takes  personal  se- 
curity and  also  a  mortgage  from  his 
debtor,  and  the  surety  is  compelled  to 
pay  the  debt,  the  mortgage  lien  enures 
to  the  benefit  of  the  surety. 

Tbomberry    v.    Thixton,    12    Ky. 
Opin.  13. 

(B)   AS  TO   PRINCIPAL. 

§  173.  Right  of  recourse  to  principal  In 
general. 
An  obligee  in  a  note  or  bond,  who,  by 
verbal  promise  to  procure  additional 
surety,  or  to  furnish  other  indemnity, 
induces  an  individual  to  become  bound 
as  surety  in  a  note  or  a  bond  of  his 
debtor,  is  himself  legally  bound  by  his 
undertaking,  and  is  responsible  to  the 
promisee  for  the  injury  and  damage 
done,  which  may  inure  to  him  from  a 
breach  of  the  promise. 

Murphy  v.  Hubble,  1  Ky.  Opin.  146. 

§  175.  Contracts  and  conveyances  for 
Indemnity. 
It  was  held  that  the  payee  of  a  note 
was  not  guilty  of  negligence  or  fraud 
in  regard  to  a  pledge  of  indemnity  so 
as  to  release  the  surety  on  a  note  from 
liability. 

Hemdon  v.  Moore,  6  Ky.  Opin.  601. 

In  an  action  on  a  note,  a  surety  can 
not  complain  that  the  payee  did  not 
make  the  pledge  of  indemnity  perfect, 
where  it  is  neither  alleged  nor  proved 
that  he  could  have  done  so. 

Hemdon  v.  Moore,  6  Ky.  Opin.  601. 

Where  one  received  notes  as  col- 
lateral security  to  indemnify  him  as 
surety  for  the  owner  and  it  does  not 


appear  that  in  the  matter  of  their  col- 
lection and  application  of  their  pro- 
ceeds to  the  payment  of  the  debt,  the 
surety  failed  to  act  with  reasonable 
prudence  or  in  the  utmost  good  faith, 
he  is  not  responsible  for  the  amount 
he  was  not  able  to  collect. 

Nattingly    v.    Linthicum,    4    Ky. 
Opin.  582. 

§  176.  Rights  of  surety  before  pay- 
ment or  satisfaction  of  debt  or 
liability. 

§  177. In  general. 

A  surety  has  no  cause  of  action 
against  his  principal  before  such  sure- 
ty has  suffered  any  loss. 

Darsh  v.  O'Neal,  9  Ky.  Opin.  649. 

A  surety  who  has  not  paid  his  prin- 
cipal's debt  is  not  entitled  to  fore- 
close a  mortgage  held  to  indemnify 
him  against  loss. 

Kirkland  v.  Burton,  11  Ky.  Opin. 
86. 

§  181.  Rights  of  surety  after  payment 
or  satisfaction  by  him  of  debt 
or  liability. 

§  182. In   general. 

The  sureties  on  a  sale  bond  of  a 
purchaser  of  land  do  not,  on  pay- 
ment of  it,  become  subrogated  to  the 
rights  of  the  vendor  so  as  to  dis- 
place any  pre-existing  specific  inter- 
est in  the  mortgaged  property  de- 
rived of  the  debtor  prior  to  their 
undertaking  to  pay  the  debt  of  the 
purchaser  to  the  vendor. 

Thompson    &   Halbert   v.   Sheets, 
6  Ky.  Opin.  506. 

A  surety  on  a  note  who  has  paid  it 
has  an  equity  in  the  land  in  which 
the  proceeds  of  a  note  were  invested, 
to  secure  his  reimbursement. 

Meyler  v.  Phelps,  7  Ky.  Opin.  245. 

Where  two  bonds  are  taken  by  a 
receiver  for  the  sale  of  machinery, 
the  first  of  which  only  is  signed  by 
a  surety  and  falls  due  six  months 
before  the  maturity  of  the  second, 
and  the  receiver  makes  no  effort  for 
execution  on  the  first  bond  until  after 
maturity  of  both,  and  then  procures 
execution  on  both,  and  levy  and  sale 
of  the  machinery,  the  surety  is  en- 
titled to  have  the '  proceeds  of  said 
sale  applied   to  the   payment  of  th* 
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first  bond  before  any  part  thereof  Is 
applied  to  the  payment  of  the  second. 
Saulsberry  v.  Nethercutt,  11  Ky. 
Opln.  163. 

Where  a  husband  is  in  debt  at  the 
date  of  his  death,  but  by  his  will  de- 
vised aU  his  estate  to  his  widow,  who 
took  possession  of  the  estate  and 
controlled  it  and  borrowed  money 
with  which  to  pay  the  debts  of  her 
husband,  giving  her  notes  thereon 
upon  which  sureties  were  placed,  such 
sureties  upon  the  failure  of  the  widow 
to  pay  have  no  lien  on  the  estate, 
and  no  claim  which  is  superior  to 
that  of  other  creditors  of  the  widow, 
especially  where  they  become  sure- 
ties on  the  strength  of  their  belief 
that  the  estate  belonged  to  her  and 
that  she  would  be  able  to  pay  her 
debts. 

Best  V.  Bumam,  11  Ky.  Opin.  388. 

§  tSS^ Indemnity  or  reimbursement. 

Where  a  surety  was  compelled  to 
pay  the  secured  debt,  only  part  of 
tiie  money  furnished  by  the  surety 
being  secured,  money  paid  to  reim- 
burse the  surety  should  first  be  ap- 
plied to  the  unsecured  part  thereof. 

Gentry  v.  Whitaker,  7  Ky.  Opin. 
439. 

§  189.  Summary  remedies  against  prin- 
cipal. 
A  surety  who  has  been  compelled 
to  pay  off  a  judgment  may  have  the 
execution    endorsed    to    him    by    the 
owner  and  have  execution  and  force 
contribution   from  other   sureties. 
Newman  v.  Johnson,  9  Ky.  Opm. 
17. 

§  190.  Actions  against  principal. 

The  statute  of  limitations  held  not 
to  constitute  a  bar  to  an  action  on  a 
continuing  trust. 

Turley    v.    Couchman's    Admr.,    7 
Ky.  Opin.  54. 

A   surety   can   not   have   Judgment 

against  his  principal  before  payment 

of  the  debt  for  which  he  is  surety. 

Lexington  &  Big  Sandy  R.  R.  Co. 

▼.  Bondurant,  1  Ky.  Opin.  458. 

It  is  error  to  render  Judgment  in 
favor  of  sureties  before  they  have 
paid  the  debt 

Rutherford  v.  Richart  &  Gudgell, 
2  Ky.  Opin.  161. 


A  Judgment  against  the  principal 
in  favor  of  the  sureties  on  his  bond, 
who  had  not  paid  the  debt,  should 
be  for  the  payment  of  the  amount  to 
the  holders  of  the  unpaid  debt;  as 
the  sureties  have  no  right  to  collect 
the  money. 

Rutherford  v.  Richart  &  Gudgell, 
2  Ky.  Opin.  161. 

Under  the  statute  a  surety  may 
bring  an  original  suit  against  his 
principal  to  compel  him  to  discharge 
the  debt  or  for  indemnity,  and  aux- 
iliary to  this  he  may  have  an  attach- 
ment, notwithstanding  there  is  an  ac- 
tion pending  against  him  and  his  prin- 
cipal, seeking  a  common  law  Judgment 
against  them  for  the  debt. 

Engleman  v.  Ball,  4  Ky.  Opin.  49. 

Where  the  surety  takes  a  mortgage 
to  indemnify  him  against  loss  by  rea- 
son of  being  surety,  he  can  have  no 
cause  of  action  against  his  principal 
before  paying  the  debt,  unless  his  in- 
demnity is  insufficient,  or  it  becomes 
necessary  to  sue  to  prevent  the  mort- 
gaged property  from  being  removed, 
disposed  of,  or  injured. 

Mitchell    V.    Woodlington,    8    Ky. 
Opin.  475. 

(t)  A8  TO  CO-SURETY. 

§  191.  Relation   between  co-sureties. 

The  assignment  by  a  Judgment 
creditor  of  the  debt  to  a  surety,  pay- 
ing same,  does  not  preclude  the  sure- 
ty from  prosecuting  an  action  there- 
on, on  the  ground  that  he  can  not  be 
the  assignee  of  the  debt  against  him- 
self, and  a  payment  of  the  Judgment 
by  the  surety  extinguished  the  debt, 
§  8,  Ch.  97,  Rev.  Stat.,  2  Vol. 

Lear  v.   Ray,   4  Ky.  Opin.   380. 

One  of  several  sureties  to  a 
note  can  not  claim  exoneration  by 
reason  of  prepayment  by  another  co- 
surety or  because  he  Was  deprived  of 
a  contingent  benefit  that  might  have 
accrued  to  him  to  have  the  bank  pre- 
sent the  note,  and  protest  same  for 
nonpayment,  and  a  possible  failure  to 
notify  himi  of  the  protest. 

Wallace  v.  Jones,  3  Ky.  Opin  186. 

One  of  several  sureties  to  a  note 
can  not  claim  exoneration  by  reason 
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of  prepayment  by  another  co-surety, 
or  because  he  is  deprived  of  a  con- 
tingent benefit  that  might  have  ac- 
crued to  him  by  having  the  bank 
present  the  note  and  protest  it  for 
non-payment)  since  such  a  con- 
tingency is  too  remote  and  uncertain 
on  which  to  found  an  available  de- 
fense. 

Wallace  v.  Jones,  3  Ky.  Opin.  186. 

Payment  of  a  note  by  one  of  co- 
sureties, before  maturity,  will  not  re- 
lease the  other  sureties  from  Joint 
liability. 

Wallace  v.  Jones,  3  Ky.  Opin.  186. 

Where  one  of  a  number  of  sureties 
fails  to  Join  with  the  others  in  requir- 
ing counter-security,  he  is  equally 
bound  with  the  sureties  in  the  new 
bond. 

Shrader  v.  Phillips,   1  Ky.   Opin. 
513. 

§194.  Right  to  contribution  in  general. 
The  evidence  was  held  to  show  that 
the  principal  was  not  insolvent,  and 
that  a  surety  was  not  entitled  to  look 
to  his  co-surety  for  contribution. 

Million  V.  Newby,  6  Ky.  Opin.  76. 

All  sureties  are  entitled  to  the  bene- 
fit of  collateral  securities  held  by  the 
creditor,  and  where  one  of  the  sure- 
ties holds  collateral,  the  other  sure- 
ties are  entitled  to  participate  in  it, 
but  one  complaining  must  be  able  to 
show  that  he  has  been  deprived  of 
such  a  right  and  prejudiced. 

Miles    V.    Johnson,    13    Ky.    Opin. 
554. 

§  196.  Measure  of  contribution. 

Where  an  execution  is  issued,  and 
one  of  the  sureties  on  the  replevin 
bond  pays  a  part,  and  the  other  surety 
on  such  bond,  after  the  execution  had 
been  levied  on  his  personal  property, 
paid  the  balance  and  took  an  assign- 
ment of  it  to  himself  and  a  transcript 
to  the  circuit  court,  and  procured  a 
return  of  the  constable  that  the  exe- 
cution is  unsatisfied,  except  to  the 
amount  paid  by  the  other  surety,  he 
can  not  in  the  circuit  court  levy  on 
the  estate  of  the  other  surety  on  said 
bond,  and,  by  selling  his  real  estate, 
procure  a  title  to  it. 

Hendrlx  v.  Moore,  13  Ky.  Opin.  73. 


§200.  Actions  between  co-sureties. 

A  petition  by  a  surety  against  co- 
sureties on  a  guardian's  bond  for  con- 
tribution, that  does  not  allege  the  in- 
solvency of  the  principal  nor  other 
reason  why  the  amount  could  not  be 
made  out  of  him,  does  not  constitute 
a  cause  of  action,  and  is  demurrable. 
Mitchell  V.  Phelps,  4  Ky.  Opin.  102. 

In  a  suit  by  a  surety  who  paid  the 
liability,  for  contribution,  the  judg- 
ment is  not  a  bar  because  it  was  not 
rendered  between  the  sureties. 

Kinnison  v.  Brook's  Admr.,  4  Ky. 
Opin.  340. 

A  suit  can  not  be  maintained  by  a 
surety  against  a  co-surety  without  al- 
leging that  the  principal  is  insolvent 
and  that  he  failed  to  pay  the  obliga- 
tion. 

Oldham  v.  Price,  5  Ky.  Opin.  95. 

PRINOIPALS. 

Accessories  liable   as   principals,   see 

Accessories. 
In  second  degree,  see  Criminal  Law, 

§  63. 

PRIORITY. 

Between  attachment  lien  and  attor- 
ney's lien,  see  Attachment,  §  180; 
Attorney  and  Client,  §  184. 

Between  attachment  lien  and  other 
liens,  see  Attachment,  §§  180,  286. 

Between  attachments,  see  Attach- 
ment, §  179. 

Between  chattel  mortgages  and  other 
Uens,  see  Chattel  Mortgages,  5  138. 

Between  execution  and  other  liens, 
see  Execution,  §  113. 

Between  executions,  see  Execution* 
§  112. 

Between  garnishment  and  other  liens, 
see  Garnishment,  §  108. 

Between  landlord's  lien  and  mortgage, 
see  Landlord  and  Tenant,  §  248. 

Between  liens,  see  Liens,  §  12. 

Between  mechanics'  liens  and  mort- 
gage liens,  see  Mechanics'  Liens, 
§  198. 

Between  mortgage  and  claim  on  re- 
plevin bond,  see  Mortgages,  §  151. 

Between  mortgage  lien  and  purchase- 
money  Uen,  see  Mortgages,  §  150. 

Between  mortgage  liens,  see  Mort- 
gages, §  151. 
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Between  pledge  lien  and  attachment 
lien,  see  Pledges,  §  23. 

Between  vendor's  liens  and  Judgment 
liens,  see  Liens,  §  12. 

In  payment  of  claims  against  dece- 
dent's estate,  see  Executors  and  Ad- 
ministrators, VI,  D,  §  263. 

Landlord's  lien  has  priority  over 
claims  of  general  creditors  of  ten- 
ant, see  Landlord  and  Tenant,  §  248. 

Lien  for  money  advanced  and  vendor's 
lien,  see  Sales,  §  308. 

Of  claims,  see  Insolvency,  §  117. 

Of  creditors,  see  Fraudulent  Convey- 
ances, §  321. 

Of  debts  over  legacies  and  distribu- 
tive shares,  see  Executors  and  Ad- 
ministrators, §  289. 

Of  liens,  see  Vendor  and  Purchaser, 
S  254. 

Of  notes  secured  by  mortgage,  see 
Mortgages,  §  149. 

Of  purchase-money  mortgage,  see  Ven- 
dor and  Purchaser,  §  260. 

State  tax  lien  superior  to  municipal 
tax  lien,  see  Municipal  Con>orations, 
S  519;  Taxation,  9  509. 

PRISONER. 

Discharge  of,  see  Criminal  Law,  §  576. 

PRISONS. 

§  1.  Establishment  and  mainte- 
nance. 

§  4.  Regulation  and  supervision. 

5   5.  Officers. 

§  8. Compensation  for  serv- 
ices. 

S13.  Custody  and  control  of  pris- 
oners. 

$18.  Compensation  for  keeping 
and  maintenance  of  prisoners. 
Jail  fees,  and  incidental  ex- 
penses. 

§1.  Establishment  and  nriaintenance. 

It  is  the  duty  of  the  Justices  to  pro- 
vide a  county  Jail  and  to  determine  the 
necessity  for  building  a  new  one,  and 
they  may  be  proceeded  against  and 
penalties  imposed  for  a  dereliction  of 
duty  in  regard  to  it. 

Tate  V.  Kendrick,  10  Ky.  Opin.  93. 

§4.  Regulation  and  supervision. 

Where  a  Jailor  voluntarily  paid  Jail 
guards  for  their  services,  he  thereby 


becomes  purchaser  of  their  claims 
against  the  county,  and  receives  the 
amount  due  them  as  their  assignee, 
and  not  in  his  capacity  as  Jailor. 

Connelly  v.  Webster,  6  Ky.  Opin. 
329. 

It  is   not  the  duty  of  a  Jailor   to 
pay  persons  employed  as  Jail  guards. 
Connelly  v.  Webster,  6  Ky.  Opin. 
329. 

If  a  Jailor  can  not  procure  the  serv- 
ices of  proper  guards  upon  the  terms 
prescribed  by  law,  he  should  report 
such  fact  to  the  county  Judge. 

Connelly  v.  Webster,  6  Ky.  Opin. 
329. 

§5.  Officers. 

§8. Compensation  for  services. 

Under  the  statute  providing  that 
"Persons  summoned  as  guards  for  the 
safe  keeping  of  prisoners  confined  in 
Jail  shall  be  allowed  $1.50  per  day 
to  be  paid  out  of  the  treasury  of  the 
state,  unless  ordered  to  be  paid  by  the 
county,"  where  the  guard  is  not  or- 
dered by  the  county  Judge  or  the  cir- 
cuit court,  he  can  not  recover  from 
the  county. 

Meek  v.  Lawrence  County  Court, 
10  Ky.  Opin.  651. 

§13.  Custody  and  control  of  prisoners. 
The  circuit  court  has  inherent  power 
to  require  the  Jailer  of  the  county,  who 
is  a  county  officer  and  also  an  officer 
of  the  court,  to  produce  a  prisoner  for 
trial  and  to  keep  him  imprisoned  and 
not  allow  him  to  go  at  large  in  viola- 
tion of  the  law,  and  where  the  Jailer 
refuses  to  comply  with  such  require- 
ment the  court  may  legally  direct  the 
sheriff  to  take  control  of  said  Jail  and 
keep  the  prisoners  in  custody,  but  the 
circuit  court  in  such  a  case  has  no  au- 
thority to  declare  the  office  of  Jailer 
vacant. 

Staton  V.  Commonwealth,  11  Ky. 
Opin.  374. 

§  18.  Compensation    for    keeping    and 

maintenance    of    prisoners,    jail 

fees,  and  incidental  expenses. 

No  obligation  rests  on  the  city  of 

Louisville  or  the  county  of  Jefferson, 

by  reason  of  their  having  agreed  to 

Jointly  erect  and  maintain  a  Jail  for 

the  use  of  both,  each  contributing  to 

the  expense  thereof,  to  pay  the  Jailor 
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more  than  the  fees  provided  by  the 
statute. 

Camps  y.  City  of  Louisville,  9  Ky. 
Opin.  243. 

PRIVATE  ROADS. 

Private  way  by  prescription,  see  Ease- 
ments, §  4. 

Private  way  not  acquired  by  dedica- 
tion, see  Easements,  §  36. 

§2.  Establishment. 

No  right  to  a  passageway  over  the 
land  of  another  is  gained  by  prescrip- 
tion, where  the  owner  merely  permits 
persons  to  pass  over  his  lands  because 
the  highway  has  become  Impassable, 
since  the  application  to  establish  a 
passway  under  the  statute  negatives 
the  idea  of  a  claim  existing  by  con- 
tract. 

Goodwin  V.  Crider,  12  Ky.  Opin. 
645. 

PRIVILEDGED    COMMUNI- 
CATIONS. 

See  Witnesses,  11,  D. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  n. 

PROBATE. 

See  Wills  V. 

Jurisdiction,  see  Wills,  §9  247,  249. 

of  will,  see  Wills,  §  205. 

PROCEEDS. 

Of  attachment  sale,  see  Attachment, 

§  194. 
Of  judicial  sales,  see  Judicial  Sales, 

§  62. 
Of    mortgage    foreclosure    sale,    see 

Mortgages,  §§  563,  564. 
Priorities   of   claims,   see   Mortgages, 

§  564. 

PROCESS. 

I.  NATURE,       ISSUANCE,       REQUI- 
SITES, AND  VALIDITY. 
§   1.  Nature  of  process  in  general. 
S   3.  Necessity   and   use   in  Juai- 
clal  proceedings. 


§   4.- 
§    6.- 


-In  general. 

-After       amendment 


of 

pleading  or  other  proceeding. 

§  20.  Officer  to  whom  writ  may  be 
directed. 

§  29.  Direction   to    particular   offi- 
cer or  county. 
II.  SERVICE. 

(A)  PERSONAL  SERVICE  IN  GEN- 

ERAL. 

§  48.  Nature  and  necessity  in  gen- 
eraL 

§  56.  Persons  to  be  served. 

§  57. In  general. 

§  60.  Place  for  service. 

§  61. In  general. 

§  62. Nonresidents. 

§  64.  Mode  and  sufficiency  of  serv- 
ice 

(B)  SUBSTITUTED  SERVICE. 

S  72.  Persons  on  whom  substituted 
service  may  be  made. 

9  74.  Application  for  order. 

S  76.  Mode  and  sufficiency  of  serv- 
ice. 

S  78. Leaving  copy  at  residence 

or  other  place. 

§  79. Leaving  copy  with  mem- 
ber of  family  or  other  person. 

(C)  PUBLICATION      OR      OTHER 

NOTICE. 
9  100.  Warning  order. 

(D)  PRIVILEGES     AND      EXEMP- 

TI0N8.    , 
9  125.  Waiver  or  loss. 

(E)  RETURN  AND  PROOF  OF 

SERVICE. 

9  128.  Statutory   provisions. 

9  141.  Conclusiveness  of  return  or 
certificate  in  general. 

9  144.  Evidence  as  to  service. 

9  146. Admissibility  in  general. 

9  149. ^Weight  and  sufficiency. 

9  150.  Failure  to  make  or  file  re- 
turn or  proof, 
in.  DEFECTS,     OBJECTIONS.     AND 
AMENDMENT. 

9  157.  Quashing  or  vacating  writ 
or  other  process  or  notice. 

9  161.  Amendment  of  defects. 

9  162. In  general. 

9  164. Return  of  proof  of  serv- 
ice in  general, 
rv.  ABUSE  OF  PROCESS. 

9 168.  Nature  and  elements  of 
cause  of  action. 

9  171.  Actions. 

See    Infants,    9    89;    Justices    of   the 
Peace,  9  78. 


1713 


PROCESS  I.  II.  A. 


(§48)     1714 


Constructive  service  In  attachment, 
see  Attachment,  §  205. 

Liability  for  failure  to  make  levy  un- 
der execution,  see  Sheriffs  and  Con- 
stables, §  101. 

Necessary  to  valid  Judgment,  see 
Judgment,  §  17. 

Service  of  process  or  order  of  revival, 
see  Abatement  and  Revival,  §  75. 

Service  of  summons  on  corporation, 
see  Corporations,  §  507. 

Service  of  summons  on  infants,  see 
Infants,  §  89. 

Summons  to  garnishee,  see  Garnish- 
ment, §  91. 


I.    NATURE.      ISSUANCE,      REQUI- 
SITES. AND  VALIDITY. 

§1.  Nature  of  process  in  general. 

The  word  "process"  means  a  writ  or 
summons  issued  in  the  course  of  judi- 
cial proceedings. 

Epperson  v.  Graves,  11  Ky.  Opin. 
423. 

§3.  Necessity  and  use  in  Judicial  pro- 
ceedings. 

§  4. 1  n    general. 

No  valid  judgment  can  be  entered 
against  persons  not  brought  before 
the  court  by  the  service  of  process, 
and  who  do  not  appear  to  the  action 
in  which  Judgment  is  entered. 

Woolly  V.  Combs,  9  Ky.  Opin.  405. 

§6w-^-After  amendment  of  pleading 
or  other  proceeding. 
Where  the  filing  of  an  amended  pe- 
tition is  the  beginning  of  a  new  ac- 
tion, a  summons  should  issue  to  get 
Jurisdiction  of  the  defendant. 

Houchin    v.    Smith,    9    Ky.    Opin. 
678. 

Where  an  amendment  to  an  original 
petition  is  filed  which  seeks  to  quiet 
plaintifTs  title  and  to  quiet  defendant's 
by  showing  the  fact  that  since  the 
original  petition  he  had  purchased  cer- 
tain interests  of  defendant  heirs,  it  is 
held  that  such  amended  pleading  is  an 
original  and  independent  cause  of  ac- 
tion and  upon  the  amendment  process 
should  have  issued,  and  where  none 
was  issued  the  defendant  was  not  re- 
quired to  take  notice  of  the  amend- 
ment. 

Gillespie  v.  Bradford,  11  Ky.  Opin. 
804. 

9 


There  is  no  necessity  of  a  summons 
on  an  amended  petition  when  such  pe- 
tition merely  corrects  averments  as 
to  the  date  of  a  bond  secured  by  mort- 
gage and  describes  the  bond  more  mi- 
nutely than  the  original  petition,  and 
where  the  parties  have  been  brought 
before  the  court  on  the  original  peti- 
tion. 

Weller   v.    Blssell,    11   Ky.    Opin. 
604. 

§20.  Officer  to  whom  writ  may  be  di- 
rected. 
It  is  the  duty  of  the  clerk  of  the  cir- 
cuit court  to  issue  writs  to  the  sheriff, 
and  when  he  is  a  party  to  the  action 
or  interested  therein,  to  the  coroner, 
and  when  he  is  interested,  to  the 
jailer,  and  if  all  these  officers  be  in- 
terested, then  to  any  constable;  but 
where  the  clerk  issues  a  writ  and  di- 
rects it  to  the  constable,  because  the 
office  of  sheriff  is  vacant,  the  con- 
stable is  not  required  to  determine 
and  decide  whether  the  writ  is  prop- 
erly issued  to  him  or  not;  and  where 
the  writ  is  regular  on  its  face,  and 
he  obeys  its  command  and  serves  it, 
he  is  not  liable  for  trespass  on  ac- 
count of  the  fact  that  it  should  not 
have  been  issued  to  him. 

Epperson  v.  Graves,  11  Ky.  Opin. 
423. 

§29.  Direction  to  particular  officer  or 
county. 
Where  an  officer  has  a  writ  to  take 
possession  of  personal  property,  the 
order  of  delivery  may  be  directed  to 
another  county  than  that  in  which  the 
action  is  pending. 

Baker  v.   Freeman,   9   Ky.   Opin. 
552. 

II.     SERVICE. 

(A)   PERSONAL   SERVICE    IN    GEN- 
ERAL. 

§48.  Nature  and  necessity  In  general. 
Where  the  defendant,  by  her  attor- 
ney, excepted  to  the  decision  of  the 
court  and  appeared  and  filed  excep- 
tions to  the  commissioner's  report  of 
sale,  she  waived  service  of  process. 
Cravens  v.  Gray,  6  Ky.  Opin.  472. 

Where  the  court  reversed  the  first 
judgment   because   no   summons   had 
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and  liens  held  by  the  creditor  trans- 
ferred to  them. 

Owensboro   Savings   Bank  v.   At- 
wood,  7  Ky.  Opin.  440. 

§170.  Contribution  between  surety  and 

creditor. 
Where  a  mortgage  Is  taken  to  se- 
cure a  debt  which  Is  also  secured  by 
a  surety,  and  the  surety  is  compelled 
to  and  does  pay  his  principal's  debt, 
the  mortgage  enures  to  the  benefit  of 
the  surety,  and  in  a  court  of  equity  he 
should  be  substituted  to  the  rights  of 
the  creditor. 

Morris  v.  McRoberts,  12  Ky.  Opin. 

8. 

Where  a  creditor  takes  personal  se- 
curity and  also  a  mortgage  from  his 
debtor,  and  the  surety  is  compelled  to 
pay  the  debt,  the  mortgage  lien  enures 
to  the  benefit  of  the  surety. 

Thomberry    v.    Thixton,    12    Ky. 
Opin.  13. 

(B)   AS  TO   PRiNCIPAL. 

§173.  Right  of  recourse  to  principal  in 
generai. 
An  obligee  in  a  note  or  bond,  who,  by 
verbal  promise  to  procure  additional 
surety,  or  to  furnish  other  Indemnity, 
induces  an  individual  to  become  bound 
as  surety  in  a  note  or  a  bond  of  his 
debtor,  is  himself  legally  bound  by  his 
undertaking,  and  is  responsible  to  the 
promisee  for  the  injury  and  damage 
done,  which  may  inure  to  him  from  a 
breach  of  the  promise. 

Murphy  v.  Hubble,  1  Ky.  Opin.  146. 

§  175.  Contracts  and  conveyances  for 
indemnity. 
It  was  held  that  the  payee  of  a  note 
was  not  guilty  of  negligence  or  fraud 
in  regard  to  a  pledge  of  Indemnity  so 
as  to  release  the  surety  on  a  note  from 
liability. 

Hemdon  v.  Moore,  6  Ky.  Opin.  601. 

In  an  action  on  a  note,  a  surety  can 
not  complain  that  the  payee  did  not 
make  the  pledge  of  indemnity  perfect, 
where  it  is  neither  alleged  nor  proved 
that  he  could  have  done  so. 

Hemdon  v.  Moore,  6  Ky.  Opin.  601. 

Where  One  received  notes  as  col- 
lateral security  to  indemnify  him  as 
surety  for  the  owner  and  it  does  not 


appear  that  in  the  matter  of  their  col- 
lection and  application  of  their  pro- 
ceeds to  the  payment  of  the  debt,  the 
surety  failed  to  act  with  reasonable 
prudence  or  in  the  utmost  good  faith, 
he  is  not  responsible  for  the  amount 
he  was  not  able  to  collect. 

Nattingly    v.    Linthicum,    4    Ky. 
Opin.  582. 

§  176.  Rights  of  surety  before  pay- 
ment or  satisfaction  of  debt  or 
liabiiity. 

%^T7, In  general. 

A  surety  has  no  cause  of  action 
against  his  principal  before  such  sure- 
ty has  suffered  any  loss. 

Darsh  v.  O'Neal,  9  Ky.  Opin.  549. 

A  surety  who  has  not  paid  his  prin- 
cipal's debt  is  not  entitled  to  fore- 
close a  mortgage  held  to  indemnify 
him  against  loss. 

Kirkland  v.  Burton,  11  Ky.  Opin. 
86. 

§  181.  Rights  of  surety  after  payment 
or  satisfaction   by  him  of  debt 
or  liabiiity. 
§  182,        In   general. 

The  sureties  on  a  sale  bond  of  a 
purchaser  of  land  do  not,  on  pay- 
ment of  it,  become  subrogated  to  the 
rights  of  the  vendor  so  as  to  dis- 
place any  pre-existing  specific  inter- 
est in  the  mortgaged  property  de- 
rived of  the  debtor  prior  to  their 
undertaking  to  pay  the  debt  of  the 
purchaser  to  the  vendor. 

Thompson    &    Halbert   v.    Sheets, 
6  Ky.  Opin.  506. 

A  surety  on  a  note  who  has  paid  it 
has  an  equity  in  the  land  in  which 
the  proceeds  of  a  note  were  invested, 
to  secure  his  reimbursement. 

Meyler  v.  Phelps,  7  Ky.  Opin.  245. 

Where  two  bonds  are  taken  by  a 
receiver  for  the  sale  of  machinery, 
the  first  of  which  only  is  signed  by 
a  surety  and  falls  due  six  months 
before  the  maturity  of  the  second, 
and  the  receiver  makes  no  effort  for 
exe,cution  on  the  first  bond  until  after 
maturity  of  both,  and  then  procures 
execution  on  both,  and  levy  and  sale 
of  the  machinery,  the  surety  is  en- 
titled to  have  the '  proceeds  of  said 
sale  applied   to  the   payment  of  thft 
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first  bond  before  any  part  thereof  is 
applied  to  the  payment  of  the  second. 
Saulsberry  v.  Nethercutt,  11  Ky. 
Opin.   163. 

Where  a  husband  is  in  debt  at  the 
date  of  his  death,  but  by  his  will  de- 
vised all  his  estate  to  his  widow,  who 
took  possession  of  the  estate  and 
controlled  it  and  borrowed  money 
with  which  to  pay  the  debts  of  her 
husband,  giving  her  notes  thereon 
upon  which  sureties  were  placed,  such 
sureties  upon  the  failure  of  the  widow 
to  pay  have  no  lien  on  the  estate, 
and  no  claim  which  is  superior  to 
that  of  other  creditors  of  the  widow, 
especially  where  they  become  sure- 
ties on  the  strength  of  their  belief 
that  the  estate  belonged  to  her  and 
that  she  would  be  able  to  pay  her 
debts. 

Best  V.  Bumam,  11  Ky.  Opin.  388. 

§185. Indemnity  or  reimbursement. 

Where  a  surety  was  compelled  to 
pay  the  secured  debt,  only  part  of 
the  money  furnished  by  the  surety 
being  secured,  money  paid  to  reim- 
burse the  surety  should  first  be  ap- 
plied to  the  unsecured  part  thereof. 

Gentry  v.  Whitaker,  7  Ky.  Opm. 
439. 

§189.  Summary  remedies  against  prin- 
cipal. 
A  surety  who  has  been  compelled 
to  pay  off  a  Judgment  may  have  the 
execution    endorsed    to    him    by    the 
owner  and  have  execution  and  force 
contribution   from   other   sureties. 
Newman  v.  Johnson,  9  Ky.  Opm. 
17. 

§190.  Actions  against  principal. 

The  statute  of  limitations  held  not 
to  constitute  a  bar  to  an  action  on  a 
continuing  trust. 

Turley   v.    Couchman's   Admr.,   7 
Ky.  Opin.  64. 

A   surety   can   not   have   judgment 

against  his  principal  before  payment 

of  the  debt  for  which  he  is  surety. 

Lexington  &  Big  Sandy  R.  R.  Co. 

y.  Bondurant,  1  Ky.  Opin.  458. 

It  Is  error  to  render  Judgment  in 
favor  of  sureties  before  they  have 
paid  the  debt. 

Rutherford  v.  Richart  &  Gudgell, 
2  Ky.  Opin.  161. 


A  Judgment  against  the  principal 
in  favor  of  the  sureties  on  his  bond, 
who  had  not  paid  the  debt,  should 
be  for  the  payment  of  the  amount  to 
the  holders  of  the  unpaid  debt;  as 
the  sureties  have  no  right  to  collect 
the  money. 

Rutherford  v.  Richart  &  Gudgell, 
2   Ky.   Opin.   161. 

Under  the  statute  a  surety  may 
bring  an  original  suit  against  his 
principal  to  compel  him  to  discharge 
the  debt  or  for  Indemnity,  and  aux- 
iliary to  this  he  may  have  an  attach- 
ment, notwithstanding  there  is  an  ac- 
tion pending  against  him  and  his  prin- 
cipal, seeking  a  common  law  Judgment 
against  them  for  the  debt. 

Engleman  v.  Ball,  4  Ky.  Opin.  49. 

Where  the  surety  takes  a  mortgage 
to  indemnify  him  against  loss  by  rea- 
son of  being  surety,  he  can  have  no 
cause  of  action  against  his  principal 
before  paying  the  debt,  unless  his  in- 
demnity is  insufficient,  or  it  becomes 
necessary  to  sue  to  prevent  the  mort- 
gaged property  from  being  removed, 
disposed  of,  or  injured. 

Mitchell    V.    Woodlington,    8    Ky. 
Opin.  475. 

(C)   AS  TO  CO-SURETY. 

§  191.  Relation   between  co-turetiea. 

The  assignment  by  a  Judgment 
creditor  of  the  debt  to  a  surety,  pay- 
ing same,  does  not  preclude  the  sure- 
ty from  prosecuting  an  action  there- 
on, on  the  ground  that  he  can  not  be 
the  assignee  of  the  debt  against  him- 
self, and  a  payment  of  the  Judgment 
by  the  surety  extinguished  the  debt, 
§  8,  Ch.  97,  Rev.  Stat,  2  Vol. 

Lear  v.   Ray,   4  Ky.  Opin.   380. 

One  of  several  sureties  to  a 
note  can  not  claim  exoneration  by 
reason  of  prepayment  by  another  co- 
surety or  because  he  ^as  deprived  of 
a  contingent  benefit  that  might  have 
accrued  to  him  to  have  the  bank  pre- 
sent the  note,  and  protest  same  for 
nonpayment,  and  a  possible  failure  to 
notify  himi  of  the  protest. 

Wallace  v.  Jones,  3  Ky.  Opin  186. 

One  of  several  sureties  to  a  note 
can  not  claim  exoneration  by  reason 
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false  return,  and  upon  proof  a  court 
of  equity  wUl  be  empowered  to  grant 
relief. 

Ferguson   v.   Hume,   3   Ky.   Opln. 
289. 

Where  the  plaintiff  at  law  acts  In 
good  faith,  the  sheriff's  return  on  a 
summons,  showing  that  he  served  it, 
is  conclusive  against  the  defendant  in 
favor  of  the  plaintiff,  and  if  the  sheriff 
acts  contrary  to  his  duty  he  is  respon* 
sible  to  the  injured  party. 

Everett   v.   Ragan,    10   Ky.    Opln. 
898. 

§  144.  Evidence  as  to  service. 

In  the  absence  of  proof  that  a  sum- 
mons was  lost,  the  entry  by  the  clerk 
on  his  docket,  as  to  the  service,  is  not 
evidence. 

Claybrook  v.  Jones,   4  Ky.   Opln. 
695. 

When  the  sheriff's  return  shows  that 
the  summons  was  served  on  the  fa- 
ther and  his  infant  daughter,  it  will  be 
presumed,  in  the  absence  of  proof, 
that  the  infant  was  under  the  age  of 
fourteen  years. 

Pierce  v.  Cobb,  Christie  &  Co.,  2 
Ky.  Opln.  85. 

An  entry  on  the  common  law  docket 
is  competent  evidence  of  the  service 
of  the  summons  on  defendant. 

Moss  V.  Moss,  5  Ky.  Opln.  464. 

§  146. Admissibility  in  general. 

The  law  requires  a  clerk  of  a  court, 
upon  the  return  of  a  summons  served, 
to  enter  in  full  upon  the  docket  the 
return,  and  the  entry  thus  made  is 
evidence  of  the  service,  and  this  evi' 
dence  is  entitled  to  more  weight  than 
the  recollection  of  a  witness. 

Wilson  V.  Northup,  13  Ky.  Opln. 
190. 

§149. Weight  and  sufficiency. 

Where  the  original  petition  on  the 
notes  was  filed  In  ordinary  and  process 
issued  thereon  and  returned  by  the 
sheriff  as  ''executed  in  full,"  and  this 
is  shown  by  the  clerk's  entry,  such  en- 
try, embracing  the  full  return  of  the 
officer,  is  sufficient  evidence  of  the 
service  of  the  summons. 

Wilson  V.  Sanders'  Exrs.,  11  Ky. 
Opln.  863. 


§150.  Failure  to  make  or  file  return 
or  proof. 
The  return  of  a  sheriff  indorsed  on 
the  summons  implies  that  he  has  done 
his  duty,  and  is  sufficient  to  authorize 
a  Judgment. 

Young's  Admr.  v.  Roberts,  6  Ky. 
Opin.  579. 

III.    DEFECTS,  OBJECTIONS  AND 
AMENDMENT. 

§  157.  Quashing  or  vacating  writ  or 
other  process  or  notice. 
Where  a  note  sued  on  was  made 
payable  to  the  Cincinnati  Mates  Be- 
nevolent Association,  and  the  warrant 
was  taken  out  in  the  name  of  the 
Mates  Benevolent  Association  of  Cin- 
cinnati, such  variance,  if  fatal,  should 
have  been  taken  advantage  of  by  mo- 
tion to  quash  the  writ. 

Clinton  v.  Mates  Benevolent  Assn., 
5  Ky.  Opin.  4. 

§161.  Amendment  of  defects. 

§162. In  general. 

The  court  properly  allowed  an 
amendment  of  the  return  on  the  sum- 
mons showing  the  service  was  not  on 
Sunday,  as  the  original  by  mistake  im- 
ported, and  the  return  that  the  order 
taking  the  petition  for  confessed  was 
not  premature. 

Cleaver  v.  Beauchamp,  2  Ky.  Opin. 
93. 

A  warrant  in  a  criminal  case  may  be 
amended. 

Commonwealth  v.  Vanmeter,  8  Ky. 
Opin.  754. 

§164. Return  of  proof  of  service  in 

general. 
The  court  has  the  power,  when  the 
parties  in  interest  are  before  it,  to 
cause  the  return  of  an  officer  to  be 
amended  or  corrected  so  as  to  speak 
the  truth  without  regard  to  whether 
the  term  of  office  of  the  person  mak- 
ing the  return  has  expired. 

Boyer  v.  Lincoln,  11  Ky.  Opia.  437. 


IV.     ABUSE  OF  PROCESS. 

§168.  Nature  and   elements   of  cause 

of  action. 

There  can  be  no  abuse  of  process  In 

dispossessing  a  party  who  has  no  right 

to  the  property  in  controversy,    and 
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whose  rights  have  heen  litigated  and 
a  judgment  rendered  In  favor  of  the 
party  at  whose  instance  the  right  of 
possession  has  been  issued. 

She! ton   v.   Melton,    6    Ky.    Opin. 
492. 

It  is  an  abuse  of  the  legal  process 
of  the  law  to  have  goods  seized  under 
a  distress  warrant  for  rent  not  re- 
served in  money. 

Grigsby's  Exr.  v.  Ratecan,  6  Ky. 
Opin.  170. 

§  171.  Actions. 

In  an  action  for  abusing  the  legal 
process  of  the  law  in  order  to  legally 
compel  a  party  to  do  a  collateral  thing, 
such  as  to  give  up  his  property,  or  to 
take  his  property  under  color  of  legal 
process,  it  is  not  necessary  to  allege 
and  prove  that  the  proceedings  under 
which  the  property  of  plain tifit  was 
seized  had  been  terminated,  nor  that 
he  was  sued  without  probable  cause. 
Grigsby's  Exr.  v.  Ratecan,  6  Ky. 
Opin.  170. 


PROFERT. 

Of    insurance   policy,   see    Insurance, 
§  631. 


PROHIBITION. 

I.     NATURE  AND  GROUNDS. 

§5.  Acts  and  proceedings  of  courts, 
Judges,  and  Judicial  officers. 
While  the  jurisdiction  of  a  city  court 
was  limited  to  cases  where  the  penalty 
does  not  exceed  $100,  if  a  fine  imposed 
amounts  to  |1,200,  there  is  a  right  of 
appeal,  and  Uie  Judgment  might  be 
corrected  thereby;  and  hence  the 
power  in  the  nature  of  a  writ  of  pro- 
hibition could  not  be  exercised  over 
the  city  court's  action  in  exceeding  its 
jurisdiction. 

Gonhot  V.  Hipkins,  11  Ky.  Opin. 
458. 

PROOF. 

See  Evidence. 

Taking  and  filing,  see  Equity,  VI. 
Of  claims  in  bankrupt  court,  see  Bank- 
ruptcy, 9  329. 
Of  issues,  see  Pleading,  §§  379,  380. 


PROPERTY. 

§  2.  Subjects  of  property. 
§  3.  Distinction  between  real  and 
personal  property. 

See  Exchange  of  Property;  Public 
Lands;  Real  Property. 

Conspiracy  to  injure,  see  Conspiracy, 
§  8. 

Damages  for  injuries  to  horse,  see 
Damages,  §  113. 

Division  of  personal  property,  see  De- 
scent and  Distribution,  §  73. 

Injuries  to,  see  Damages,  VI,  B. 

Measure  of  damages,  see  Damages, 
§  103. 

Municipal  office  not  private  property, 
see  Municipal  Corporations,  §  161. 

Personal  property  of  wife,  see  Hus- 
band and  Wife,  §§7,  10. 

Property  and  funds  of  universities, 
see  Colleges  and  Universities,  §  6. 

Seizure  of  property  of  belligerent  ene- 
mies, see  War,  §  12. 

Slander  of  title  to  property,  see  Libel 
and  Slander,  V. 

Subject  to  attachment,  see  Attach- 
ment, §  49. 

Subject  to  execution,  see  Execution, 

n. 

Taking  without  compensation,  see  Con- 
stitutional Law,  $  278. 

Title  by  accession,  see  Accession,  §  1. 

Title  to  personal  property  by  adverse 
possession,  see  Adverse  Possession, 
S  101. 

§2.  Subjects  of  property. 

Dogs  are  not  property  in  any  sense 
that  the  public  may  not  for  its  own 
convenience  or  safety  prohibit  one 
from  keeping  or  permitting  a  dog  to 
be  kept  upon  his  premises,  and  the 
power  to  prohibit  includes  power  to 
prescribe  the  terms  on  which  they  may 
be  kept. 

Oyles  V.  City  of  Louisville,  10  Ky. 
Opin.  390. 

§3.  Distinction  between  real  and  per- 
sonal property. 
A  building  erected  on  land  by  a  ten- 
ant with  the  privilege  of  removing  it 
must  be  regarded  as  personalty,  and 
should  be  sold  as  personalty. 

Freeman's  Admr.  v.  King,  7  Ky. 
Opin.  8. 


^ 
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PROPOSALS. 

Acceptance  of,  see  Contracts,  I,  B. 


PROTEST. 

Notice  of,  see  Bills  and  Notes,  §  409. 
Of  note,  see  Bills  and  Notes,  §§  408, 

411. 
Sufficiency    of    note,    see    Bills    and 

Notes,  §§  411,  412. 


PROXIMATE  CAUSE. 

See  Damages,  §  17;  Negligence,  II. 
Of  personal  injuries  on  turntable,  see 
Railroads,  §  279. 


PUBLIC  AID. 

To  railroads,  see  Railroads,  III. 

PUBLICATION. 

Notice  by,  see  Notice,  §  11. 

Of  street  improvement  ordinance  on 

Sunday,  see  Municipal  Corporations, 

§  302. 

PUBLIC  FUNDS. 

Care  and  custody  of,  see  Officers, 
§  111. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  DC. 

Assessments  for,  see  Municipal  Corpo- 
rations, IX,  E. 

Cost  of  repairing  streets,  see  Munici- 
pal Corporations,  §  414. 

Damages  resulting  from,  see  Municipal 
Corporations,  IX,  D. 

Description  of  improvement,  see  Mu- 
nicipal Corporations,  §  304. 

Estoppel  to  deny  liability  for,  see  Mu- 
nicipal Corporations,  §  319. 

Improvement  ordinance,  see  Municipal 
Corporations,  §  300. 

Liability  of  abutting  owner  for  street 
improvement,  see  Municipal  Corpo- 
rations, §  562. 

Lien  for,  see  Municipal  Corporations, 
§  525. 

Taxation  for,  see  Municipal  Corpora- 
tions, §§  962,  966. 


PUBLIC  LANDS. 

II.  SURVEY      AND      DISPOSAL      OP 
LANDS  OF  UNITED  STATES. 

(A)  SURVEYS. 

§  24.  Method  and  sufficiency. 
§  25.  Operation  and  effect  in  gen- 
eral 

(B)  ENTRIES,    SALES    AND    POS- 

SESSORY RIGHTS. 

S31.  Rights     acquired     by     occu- 
pancy. 

§  32.  Rights  acquired  by  entry  In 
general. 

§  34.  Pre-emption. 
(H)   GRANTS    IN    AID    OF    RAIL- 
ROADS. 

§  91.  Conflicting  grants. 
(J)   PATENTS. 

§  110.  Right  to  and  necessity  for 
patent  in  general. 

§  111.  Issuance. 

§  114.  Construction  and  operation 
in  general. 

§  115.  Conclusiveness. 

§  116. In  generaL 

in.  DISPOSAL   OF   LANDS   OP  THE 
STATES. 

§  142.  In  general. 

Location   of   patent,   see   Boundaries, 

§  39. 
Validity  of  land  patent,  see  Evidence, 

§  387. 


IL     SURVEY     AND     DISPOSAL     OF 
LANDS  OF  UNITED  STATES. 

(A)   SURVEYS. 

§24.  Method  and  sufficiency. 

A  military  survey  was  held  to  be 
void,  and  one  entering  on  the  land  had 
the  right  to  disregard  it. 

Watson  V.  Husbands,  6  Ky.  Opin. 
543. 

§25.  Operation  and  effect  In  general. 
Where  a  warrant  for  vacant  and  un- 
appropriated land  has  been  granted 
and  an  entry  made  in  the  surveyor's 
book  describing  the  same,  the  war- 
rantee has  an  inchoate  title,  which  is 
not  destroyed  by  his  neglect  to  carry 
it  into  grant,  but  on  the  contrary  is 
protected  by  statute  from  subsequent 
entry. 

Walters  v.  Preston,  2  Ky.  Opin. 
129. 
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Under  the  provisions  of  the  act  of 
1815  (2  Morehead  &  Brown  1023) 
those  claiming  title  pursuant  to  a 
survey  registered  within  a  year  will 
prevail  over  claimants  under  a  prior 
survey  not  registered  for  years  after 
the  subsequent  survey  was  made. 

Gardner  v.  Hays,  8  Ky.  Opin.  7-6. 

(B)    ENTRIES,     SALES,     AND     POS- 
SESSORY RIGHTS. 

§  31.  Rights  acquired  by  occupancy. 

The  act  of  building  a  cabin  on  land 
for  one's  own  use,  and  clearing  the 
land,  constituted  the  person  so  doing 
an  actual  settler. 

Hays  V.  Bryan,  7  Ky.  Opin.  172. 

Where  one  improved,  occupied  and 
held  land  under  the  act  of  1800  (2 
State  Law  941),  and  persistently 
claimed  the  same,  but  failed  to  pay  for 
it  and  receive  patent,  he  could  do  so 
under  the  act  of  1819;  and  where 
such  land  was  entered  by  and  patented 
to  another  under  the  act  of  1815,  such 
patentee  secures  no  title  because  such 
act  only  authorized  the  entry  of  the 
** waste  and  unappropriated  lands," 
and  the  land  was  at  that  time  appro- 
priated by  the  former  entryman,  and 
was  not  waste  land. 

Ashley  v.  Buck,  9  Ky.  Opin.  606. 

§32.  Rights  acquired  by  entry  In  gen- 
eral. 
Under  the  Act  of  1835,  where  an  ac- 
tual settler  upon  land  holds  a  deed 
or  bond  for  title,  a  patent  issued  to 
another  is  void  and  does  not  author- 
ize a  recovery  by  the  patentee,  al- 
though the  party  in  possession  may 
not  be  able  to  trace  his  title  back  to 
the  commonwealth. 

Settle  V.  Gray,  10  Ky.  Opin.  764. 

§34.  Pre-emption. 

While  it  may  be  true  that  the  occu- 
pant of  real  estate  under  pre-emption 
entry  has  no  such  title  that  he  may 
transfer  the  same  by  sale,  he  can  le- 
gally pass  his  possession  to  another. 
Mays  V.  Beatty,  8  Ky.  Opin.  46. 

(H)   GRANTS    IN   AID   OF   RAIL- 
ROADS. 

§91.  Conflicting  grants. 
One  who  secures  a  patent  for  land 


which  has  already  been  sold  and  is  in 
the  possession  of  the  former  purchas- 
er, secures  no  right  under  his  patent. 
Gardner  v.  Jackson,  13  Ky.  Opin. 
349. 

(J)   PATENTS. 

§110.  Right  to  and  necessity  for  pat- 
ent In  general. 
One  who  holds  possession  of  land 
as  a  tenant  can  not  assert  that  he  has 
any  preference  as  an  actual  settler 
upon  his  applying  for  a  patent  on  such 
land. 

Kelsey  v.  Long.  13  Ky.  Opin.  1121. 

§111.  Issuance. 

After  a  patent  has  been  issued  for 
land,  the  law  will  presume  that  it  was 
properly  issued,  in  the  absence  of  any 
evidence  to  the  contrary. 

Poplar  Moimtain  Coal  Co.  v.  Dick, 
7  Ky.  Opin.  420. 

-  Where  a  patent  is  not  obtained  with- 
;  in  the  time  designated  by  law,  the 
only  legal  consequence  is  that  the  le- 
gal title  enures  from  the  date  of  the 
patent  instead  of  relating  back  to  the 
date  of  his  survey. 

Walters  v.  Preston,  2  Ky.   Opin. 
129. 

§  114.  Construction    and    operation    In 

general. 
The  enclosure  of  land  to  which  the 
commonwealth  has  title,  will  not,  ipso 
facto,  make  a  patent  covering  it  void; 
but  if  it  was  so  held  at  the  time  the 
patentee  surveyed  and  entered  it,  the 
statute  requires  that  he  shall  give  the 
party  in  possession  notice  of  his  in- 
tention to  appropriate  it,  and  the  party 
in  possession  may,  within  the  time 
prescribed  by  statute,  perfect  his  title. 
Poplar  Mountain  Coal  Co.  v.  Dick, 

7  Ky.  Opin.  420. 

A  title  conveyed  by  patent  is  to  be 
considered  valid  only  from  the  date 
of  registry  and  not  from  the  date  of 
the  survey;  and  if  before  the  registry 
of  such  survey  a  patent  is  issued  to 
another  he  has  a  prior  right  and  the 
title. 

Duff  V.  Morgan,  13  Ky.  Opin.  708. 

§115.  Conclusiveness. 

§116. In  general. 

One  who  is  unable  to  show  any  in- 
terest in  the  land  patented  to  another 
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Is  in  no  position  to  question  the  va- 
lidity  of   the   other's    patent   on   the 
ground  that  it  is  void  for  uncertainty. 
Bradley  v.  Kentucky  Cent.  Oil  Co., 
13  Ky.  Opin.  427. 

A  patent  to  the  extent  that  it  em- 
braces land  already  patented  is  in- 
effectual to  convey  any  title,  but  a 
patent  is  not  invalid  which  properly 
describes  land  but  by  mistake  desig- 
nates it  as  being  in  a  county  where 
it  is  not. 

Clark  V.  West,  13  Ky.  Opin.  655. 

III.     DISPOSAL  OF  LANDS  OF  THE 

STATES. 

§  142.  In  general. 

The  actual  possession  by  the  appel- 
lees at  the  time  H.  made  his  entry  and 
procured  his  patent,  was  enough  to 
put  him  upon  his  inquiry  as  to  the  na- 
ture of  their  claim. 

Hensley  v.  Holly,  5  Ky.  Opin.  498. 

A  junior  patentee  can  not  claim  pos- 
session as  against  the  elder  to  any 
greater  extent  than  he  may  actually 
hold,  and  the  statute  of  limitation  does 
not  begin  to  run  until  actual  occu- 
pancy. 

Emerine  v.  Adams,  5  Ky.  Opin.  83. 

A  mere  squatter  acquires  no  pos- 
sessory right  beyond  his  improve- 
ments. 

Patrick  v.  Barr,  3  Ky.  Opin.  589. 

PUBLIC  POLICY. 

Contract      against,      see      Contracts, 

§§  108,  133. 
Contract  between  husband  and  wife, 

see  Husband  and  Wife,  §  36. 
Contract  in  violation  of,  see  Contracts, 

§  108. 
Judgment  on  contract  against  public 

policy,  see  Appeal,  §  1169. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  II. 

PUNISHMENT. 

By  expatriation,  see  Citizens,  S  13. 
Discretion  of  court,  see  Lotteries,  §  30. 
For  contempt  of  court,  see  Contempt, 
II. 


For  embezzlement,  see  Embezzlement. 
Of  pupil  by  teacher,  see  Schools  and 

School  Districts,  S  174. 
Receiving  stolen  goods,  see  Receiving 

Stolen  Goods,  S  9. 

PUNITIVE  DAMAGES. 

See  Damages;  Libel  and  Slander, 
§  120;  Trespass,  S  56. 

For  assault  and  battery,  see  Assault 
and  Battery,  §  39. 

Not  recoverable  in  action  on  attach- 
ment bond,  see  Attachment,  §  351. 

PURCHASE-MONEY. 

See  Vendor  and  Purchaser,  IV,  D. 
Action    to   recover,    see   Vendor   and 

Purchaser,  VI,  B. 
Recovery   by   purchaser,   see   Vendor 

and  Purchaser,  VII,  A. 

PURCHASERS. 

At  auction  sale,  see  Auctions  and  Auc- 
tioneers. 

At  execution  sale,  see  Execution, 
§§  228,  263,  264. 

At  judicial  sale,  see  Judicial  Sales, 
§§  17,  24,  54,  56. 

At  mortgage  foreclosure  sale,  see 
Mortgages,  §  532. 

Bona  fide  purchaser,  see  Fraudulent 
Conveyances,  §§  198,  199,  203;  Ven- 
dor and  Purchaser,  V,  C. 

Equitable  owner  of  land,  see  Judicial 
Sales,  §  36. 

Executor  purchasing  at  own  sale,  see 
Executors  and  Administrators,  §  365. 

From  execution  purchaser,  see  Execu- 
tion, S  290. 

Insolvency  of  purchaser  at  Judicial 
sale,  see  Judicial  Sales,  §  55. 

Interest  acquired  by  purchaser  at  exe- 
cution sale,  see  Execution,  §  263. 

Liability  for  rents  and  profits,  see  Ven- 
dor and  Purchaser,  §  196. 

Lis  pendens  purchaser,  see  Lis  Pen- 
dens, §  24. 

Mistake  as  to  quantity  of  land  sold, 
see  Execution,  §  288. 

Of  mortgaged  property,  see  Mortgages, 
§  277. 

Of  real  estate  at  guardian's  sale,  see 
Guardian  and  Ward,  §  108. 

Pending  suit,  see  Lis  Pendens,  §  23. 

Purchase  by  trustee,  see  Trusts,  S  198. 
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Remedies  of,  see  Vendor  and  Pur- 
chaser, VU. 

Rights  of  Innocent  purchaser,  see  Ven- 
dor and  Purchaser,  §  213. 

Title  of  purchaser  at  guardian's  sale, 
see  Guardian  and  Ward,  §§  92,  111. 

Title  of  purchaser  at  tax  sale,  see 
Taxation,  XI,  A. 

With  knowledge  that  land  had  heen 
conveyed  to  another,  see  Execution, 
S  264. 


QUARTERLY  COURT. 

Transfer  of  cause  by  agreement  to  cir- 
cuit court,  see  Courts,  S  22. 


QUASHING. 

See  Indictment  and  Information,  VII. 
Bail  bond,  see  Bail,  §  78. 
Execution,  see  Execution,  S  247. 
Execution  sale,  see  Execution,  §  159. 
Process,  see  Process,  §  156. 
Return  of   execution,   see   Execution, 
§  340. 

QUIETING  TITLE. 

L  RIGHT     OP     ACTION     AND     DE- 
FENSES. 

§   7.  Cloud  on  title. 

§   9.  TiUe  by  plaintiff. 

S  10. In  general. 

§  12.  Possession  of  plaintiff, 
n.  PROCEEDINGS  AND  RELIEF. 

§  28.  Jurisdiction  and  venue. 

S  33.  Pleading. 

S  35. ^Allegations  as  to  title  and 

possession. 

$  37. ^Plea  or  answer. 

§  41. Demurrer. 

§  48.  Scope  and  extent  of  relief. 

§  53.  Appeal. 

I.  RIGHT  OP  ACTION  AND  DE- 

PENSES. 

§7.  Cloud  on  title. 

Where  tbe  holder  of  a  sheriff's  cer- 
tificate for  a  deed  enters  into  a  fraudu- 
lent combination,  by  which  he  and  a 
Mend  are  to  prevent  the  owner  from 
redeeming  the  land  by  the  friend's  of- 
fering to  loan  the  owner  the  money 
with  which  to  do  so,  and  thereby  lull- 
ing him  into  a  sense  of  security,  and 
after  it  is  too  late  to  secure  the  money  I 


elsewhere  refuses  to  make  the  loan, 
a  court  of  equity,  upon  a  proper  show- 
ing, will  decree  the  recovery  of  the 
land  in  favor  of  the  person  thus  de- 
frauded, upon  equitable  principles, 
even  after  the  holder  of  the  sheriff's 
certificate  has  secured  his  deed. 

Sayres  v.  Green,  9  Ky.  Opin.  897. 

In  order  to  give  jurisdiction  to  re- 
move a  cloud  upon  a  title  to  real  es- 
tate it  must  appear  that  the  deed  or 
other  instrument  constituting  the 
cloud  may  be  used  to  injuriously  em- 
barrass and  affect  the  title  of  the 
plaintiff;  or  it  must  be  a  case  where 
extrinsic  evidence  would  be  required 
to  show  the  falsity  of  the  claim  and 
not  merely  a  case  for  construction. 
Ecton  V.  Smith,  12  Ky.  Opin.  725. 

§  9.  Title  by  plaintiff. 

§  10. In  general. 

The  naked  possession  of  real  estate 
is  sufficient  upon  which  to  base  a  re- 
covery against  one  not  showing  a  bet- 
ter title  in  himself,  and  one  entering 
upon  land  in  the  possession  of  another 
can  not  defend  such  entry  on  the 
ground  that  the  person  in  possession 
had  no  title  to  the  land  or  right  to  its 
possession,  unless  he  has  a  better 
right  himself,  and  he  must  sustain  his 
entry  by  the  strength  of  his  own  and 
not  by  the  weakness  of  his  adversary's 
title. 

Asher  v.  McCarty,  11  Ky.  Opin.  21. 

An  action  to  quiet  the  title  to  land 
can  not  be  maintained  in  the  absence 
of  the  legal  title  or  some  possessory 
right  upon  which  the  proceedings  can 
be  based. 

Vaught  V.  Sandford,  5  Ky.  Opin. 
696. 

Where  appellants  brought  suit  in 
equity  against  the  appellee  to  quiet 
their  title  to  a  tract  of  land  embraced 
by  a  patent  issued  in  1785,  and  ap- 
pellee claimed  a  part  of  the  land  un- 
der a  patent  issued  in  1827,  and  re- 
sisted the  relief  sought;  as  the  ap- 
pellee failed  to  show  that  he  had  had 
the  actual  possession  of  the  land  with- 
in the  interference  for  more  than 
twenty  years,  appellants'  claims  should 
prevail. 

Twyman's  Exrs.  v.  Walker,  3  Ky. 
Opin.  643. 
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§  12.  Possession  of  plaintiff. 

Where  plaintiffs  have  shown  both  ti- 
tle and  possession  in  themselves,  they 
are  entitled  to  have  such  title  and  pos- 
session quieted. 

Ard  V.  Burton,  8  Ky.  Opin.  180. 

In  order  to  obtain  a  judgment  quiet- 
ing title  to  real  estate  in  a  court  of 
equity,  the  plaintiff  by  himself  or  ten- 
ant must  be  in  possession  of  the  real 
estate. 

Miller  v.  Gaither,  8  Ky.  Opin.  250. 

11.     PROCEEDINGS   AND  RELIEF. 

§28.  Jurisdiction  and  venue. 

The  right  to  possession  of  real  es- 
tate can  only  be  determined  in  an  ac- 
tion at  law,  and  can  not  be  determined 
in  a  court  of  equity. 

Miller  v.  Gaither,  8  Ky.  Opin.  250. 

§33.  Pleading. 

§  35. Allegations  as  to  title  and  pos- 
session. 
A  petition  to  quiet  title  is  good 
which  avers  title  in  an  ancestor  and 
that  it  was  vested  in  plaintiff  by  his 
will. 

Smith's  Guardian  v.  Calvin,  8  Ky. 
Opin.  808. 

In  order  to  give  jurisdiction  to  a 
court  of  equity  to  quiet  title  the  plain- 
tiff must  allege  both  that  he  has  legal 
title  and  possession. 

Walker  v.  Smith,  13  Ky.  Opin.  365. 


§37.- 


•Plea  or  answer. 


In  a  complaint  to  quiet  title  to  real 
estate  within  a  certain  boundary,  an 
answer  tenders  no  issue  when  it  mere- 
ly alleges  that  the  defendant  is  the 
owner  of  certain  described  real  estate, 
but  fails  to  allege  that  such  real  es- 
tate was  within  the  boundary  of  the 
land  described  in  plaintiff's  complaint 
or  to  deny  that  plaintiff  was  in  posses- 
sion of  the  land  described  in  it. 

Greer  v.  Ludlow,  13  Ky.  Opin.  647. 


§41.- 


-Demurrer. 


Where  the  petitioner  fully  sets  out 
and  alleges  title  and  possession  of 
lands,  in  a  suit  in  the  chancery  divi- 
sion of  the  circuit  court  to  quiet  title 
to  said  lands,  it  is  a  sufficient  compli- 
ance with  the  act  of  the  Legislature, 
approved  March  9,  1854,  entitled  "An 
act  to  quiet  the  title  to  lands,"  which 


provides  that  it  shall  be  lawful  for 
any  person  having  both  the  legal  title 
and  possession  of  lands  to  institute 
and  prosecute  a  suit  by  petition  in 
equity  in  the  circuit  court  of  the  coun- 
ty where  the  lands  or  some  part  there- 
of lie,  against  any  other  person  set- 
ting up  claim  thereto,  etc.,  and  a  de- 
murrer to  the  petition  should  have 
been  overruled. 

Ransdall   v.  Trisler,   1  Ky.   Opin. 
418. 

§48.  Scope  and  extent  of  relief. 

Where  one  recovers  real  estate  in  a 
suit  to  quiet  title,  he  may  then  bring 
and  maintain  an  action  to  recover 
mesne  profits  of  the  land  during  its 
occupancy,  and  may  recover  whatever 
sum  he  has  actually  paid  out  or  is 
bound  to  pay  out  for  obtaining  restitu- 
tion  of  his  land,  provided  the  amount 
paid  or  contracted  to  be  paid  was  rea- 
sonable for  the  services  performed. 
Hannah  v.  McAllister,  9  Ky.  Opin. 
903. 

§53.  Appeal. 

A  plaintiff  asking  the  chancellor  to 
quiet  his  title  is  required  before  he 
can  succeed  to  make  his  right  to  the 
relief  asked  reasonably  clear,  and 
where  the  court  is  unable  to  arrive  at 
a  satisfactory  conclusion  tipon  the 
merits  of  the  controversy,  it  will  af- 
firm the  judgment  of  the  chancellor. 

Bell  V.  Mansfield,  10  Ky.  Opin.  8. 


QUITCLAIM. 

See  Deeds,  §  25. 

QUO   WARRANTO. 

II.     JURISDICTION,    PROCEEDINGS, 
AND  RELIEF. 

§  30.  Parties  plaintiff  or  petitioners. 

§  32. Use  of  name  of  state. 

A  private  citizen  can  not  maintain 
an  action  to  vacate  or  perfect  the  char- 
ter of  a  corporation,  but  such  action 
can  only  be  maintained  by  the  com- 
monwealth through  the  attorney  gen- 
eral. 

Russell  V.   Cumberland   &    O.    R. 
Co.,  8  Ky.  Opin.  344. 
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RAILROAD       COMMISSION- 
ERS. 

Statute  creating  board  constitutional, 
see  Railroads,  §  9. 


RAILROADS. 

L  CONTROL  AND  REGULATION  IN 
GENERAL. 
§  9.  Supervision  by  public  officers. 

II.  RAILROAD  COMPANIES. 

§  15.  Capital  and  stock. 

III.  PUBLIC   AID. 

§  34.  Rights  under  grants  of  aid 

IV.  LOCATION   OF  ROAD,   TERMINI 

AND  STATIONS. 
S46.  Contracts  as  to  location  of 
road. 

V.  RIGHT  OP  WAY  AND  OTHER  IN- 

TERESTS IN  LAND. 
§   64.  Agreements  as  to   right  of 

way  or  use  of  land. 
S   74.  Rights  in  and  use  of  high- 
ways and  public  places. 

§   76. Grant  in  general. 

§  103.  Fences  and  cattie  guards. 
§  110.  Contracts    for    construction 

or  repairs. 
S 112.  Injuries    from    construction 

or  maintenance. 
S  113. Nature  and  extent  of  lia- 
bility. 
VIIL  INDEBTEDNESS,    SECURITIES, 
LIENS,  AND  MORTGAGES. 
(A)  NATURE    AND    EXTENT    OF 
LIABILITIES. 
§  159.  Liens  for  labor  or  supplies. 
S  162.  Mortgages  and  trust  deeds. 
§  165. Form,  requisites,  and  va- 
lidity. 
X.  OPERATION. 

(C)  COMPANIES    AND    PERSONS 
LIABLE  FOR  INJURIES. 
§259.  Lessors  and  lessees. 
<D)   INJURIES   TO   LICENSEE  OR 
TRESPASSERS       IN       GEN- 
ERAL. 
9  273  V^.  Degree  of  care  in  general. 
§  279.  Proximate  cause  of  injury. 
§282.  Actions   for   injuries   to   li- 
censees or  trespassers. 

(E)  ACCIDENTS  TO  TRAINS. 
§286.  Collisions. 

§288. ^At  railroad  crossings. 

(F)  ACCIDENTS  AT  CROSSINGS. 
§298.  Public  or  private  character 

of  crossings. 


§  300. Crossings  by  license  or 

custom. 

§  315.  Rate  of  speed. 

§  323.  Contributory   negligence   of 
person  injured. 

§  324. Care  in  going  on  or  near 

tracks  in  general. 
(G)    INJURIES    TO    PERSONS    ON 
OR  NEAR  TRACKS. 

§  357.  Care  required  in  general. 

§  359.  Care   required   as    to    tres- 
passers. 

§  360.  Frightening    animals    near 
railroad. 

§  366.  Signals  and  lookouts. 

§  367. In  general. 

§  375.  Precautions   as   to   persons 
seen  on  or  near  track. 

§  377. Right    to    presume    that 

person  will  leave  track  in  gen- 
eral. 

§  380.  Contributory  negligence   of 
person  injured. 

§  393.  Actions  for  injuries. 

§  399. Damages. 

§  401. Instructions. 

(H)    INJURIES    TO    ANIMALS    ON 
OR  NEAR  TRACKS. 

§  405.  Care  required  and  liability 
as  to  animals  in  general. 

§  411.  Requirements  as  to  fences 
and  cattle  guards  in  general. 

§  419.  Care  as  to  animals  seen  on 
or  near  track. 

§  420.  Contributory   negligence   of 
owner. 

§  421. In  general. 

§  433.  Actions  for  injuries  to  ani- 
mals. 

§  441. ^Presumptions    and    bur- 
den of  proof. 

§  442. AdmissibiUty      of      evi- 

dence. 

§  447. Instructions. 

§  448. ^Verdict  and  findings. 

(I)   FIRES. 

§  453.  Care  required  and  liability 
as  to  fires  in  general. 

See  Carriers;  Eminent  Domain,  §  172; 

Street  Railroads. 

Condemnation  for  road  purposes,  see 

Eminent  Domain,  §  20. 
Location  of  turntable,  see  Negligence, 

§  23. 
Rescission    of    subscription    contract, 

see  Subscriptions,  §  18. 
Rights  of  assignee  of  contractor  for 

railroad     work,     see     Assignments, 

§  53. 
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Subscription  by  county  to  stock  of 
railroad  company,  see  Counties, 
§  154. 

Taxation  of,  see  Counties,  §  190;  Taxa- 
tion, §§  124,  143,  144. 

Taxation  of  railroad  property  by  cities, 
see  Municipal  Corporations,  §  425. 

I.  CONTROL  AND  REGULATION  IN 

GENERAL. 

§9.  Supervision  by  public  officers. 

The  act  creating  the  board  of  rail- 
road commissioners  Is  constitutional. 
Cincinnati,  N.  O.  &  T.  P.  R.  R.  Co. 
V.  Commonwealth,  13  Ky.  Opin. 
288. 

II.     RAILROAD  COMPANIES. 

§15.  Capital  and  •toclc. 

Tax-receipt  holders  were  held  to 
have  waived  their  right  to  stock  on  ac- 
crued interest  on  their  tax  receipts  by 
surrendering  the  receipts  and  receiv- 
ing stock  for  the  face  of  the  receipts. 
Louisville  &  N.  R.  Co.  v.  Keyer,  7 
Ky.  Opin.  50. 

Where  counties  subscribed  for  stock 
in  a  railroad  corporation  prior  to  the 
Act  of  April  9,  1873  (Gen.  Stat.,  p. 
843),  such  act  has  no  application  to 
such  subscription  contracts,  as  the  act 
Is  not  so  far  retroactive  in  its  opera- 
tion as  to  interfere  with  consummated 
contracts. 

Russell  V.  Cumberland  &  O.  R.  Co., 
8  Ky.  Opin.  344. 

III.    PUBLIC  AID. 

§  34.  Riglits  under  grants  of  aid  In  gen- 
eral. 
Where  the  Legislature  in  chartering 
a  railroad  by  special  act,  provided  for 
an  election  on  the  question  of  sub- 
scribing for  railroad  stock,  and  for  col- 
lection of  taxes  to  pay  for  such  sub- 
scription as  might  be  made,  left  the 
collection  of  the  taxes  wholly  to  the 
county  court  without  prescribing  the 
manner  of  collection,  and  by  whom  the 
collection  should  be  made  or  the  time 
of  collection,  the  county  court  has 
power  to  levy  the  tax,  appoint  the  of- 
ficer or  officers  to  collect  the  same, 
prescribe  the  condition  of  their  bonds, 
and   direct  to  whom  and  what  time 


such    officers    should    pay    over    the 
amount  collected. 

Monarch  v.  Daviess  County  Court, 
6  Ky.  Opin.  88. 

Where  the  public  have  subscribed 
money  to  a  railroad  company  for  the 
purpose  of  aiding  it  to  extend  its  line 
of  road  through  the  county  of  which 
the  subscribers  are  resident,  and  such 
line  is  not  constructed,  but  the  com- 
pany becomes  Insolvent  and  Is  alleged 
to  have  abandoned  its  purpose  to  con- 
struct such  road,  a  subscriber  to  such 
company  may  procure  a  temporary  in- 
junction restraining  the  railroad  com- 
pany or  its  assigns  from  collecting 
such  subscription  until  the  chancellor 
is  satisfied  that  the  company  will  ex- 
pend the  money  in  the  construction 
of  the  road  as  agreed  upon  and  com- 
ply with  its  agreement  or  furnish  a 
bond  with  surety  that  It  will  proceed 
and  complete  such  road  construction. 
Mount  Sterling  Coal  R.  Co.  v.  Cox, 
10  Ky.  Opin.  914. 

A  property  owner  in  a  precinct, 
which  has  executed  its  bonds  to  build 
a  railroad,  is  liable  the  same  as  all 
other  property  owners  of  said  pre- 
cinct. 

Arkenburgh    v.    Hudson,    13    Ky. 
Opin.  885. 

IV.  LOCATION  OP  ROAD,  TEIRMINI 

AND  STATIONS. 

§46.  Contracts  as  to  location  of  road. 
The  vagueness  of  a  contract  as  to 
the  particular  line,  the  length  of  the 
road  to  be  built,  together  with  the 
difficulty  of  a  literal  compliance  with 
the  contract,  locating  the  road  on  the 
line,  and  other  circumstances  tending 
to  explain  the  intention  of  the  parties, 
requires  a  liberal  construction  of  the 
agreement. 

Elizaville  &  Falrvlew  T.  P.  R.  Co. 
V.  Carr,  1  Ky.  Opin.  228. 

V.  RIGHT    OP    WAY    AND    OTHER 

INTERESTS  IN  LAND. 

§  64.  Agreements  as  to  right  of  way 
or  use  of  land. 
General  authority  conferred  by  a 
railroad  company  upon  its  chief  engi- 
neer to  make  contracts  for  the  con- 
struction of  the  road  gives  such  agent 
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no  power  to  contract  with  the  owners 
of  mines  to  construct  switches  or 
branch  roads  to  such  mines. 

Wier  V.  Elizabethtown  &  P.  R. 
Co.,  8  Ky.  Opin.  705. 

§74.  Rights   in   and   use   of  highways 
and  public  places. 

§75. Grant  in  general. 

Where  the  franchise  of  a  railroad 
company  gives  it  the  right  to  operate 
its  cars  on  a  street  on  tram  rails  to 
be  laid  in  the  center  of  the  street,  and 
to  run  freight  cars  over  same  only  at 
night,  but  it  lays  its  track  in  the 
side  of  such  street,  using  T  rails  in- 
stead of  tram  rails,  and  runs  its  freight 
cars  both  in  the  daytime  and  night- 
time, it  is  liable  to  a  property  holder 
who  is  affected  injuriously  and  dam- 
aged in  a  way  not  sustained  by  the 
general  public. 

Louisville,  H.  C.  &  W.  R.  Co.  v. 
Young,  9  Ky.  Opin.  447. 

§103.  Fences  and  cattle  guards. 

One  can  not  plant  a  crop  in  an  un- 
inclosed  field  and  hold  the  railroad 
company  liable  for  its  destruction  be- 
cause it  had  violated  its  contract  in 
failing  to  fence   in  the  field. 

Elizabeth,  Lexington  &,  Big  Sandy 
R.  Co.  V.  Prewitt,  8  Ky.  Opin. 
654. 

§110.  Contracts  for  construction  or 
repair. 
^Vhe^e  a  contract  for  the  construc- 
tion of  a  railroad  provides  that,  "In 
consideration  of  the  full  and  complete 
performance  of  the  said  work  to  the 
entire  satisfaction  of  said  Thomas 
Lovett  or  other  principal  engineer  for 
the  time  being,  to  be  evidenced  by  his 
certificate,  (the  company)  agree  to  pay 
out  of  their  trust  funds  to  the  said 
(contractor)  the  prices  set  forth  in 
the  schedule,  etc.,  upon  the  execution 
of  a  portion  of  the  work  to  the  satis- 
faction of  the  principal  engineer  for 
the  time  being  eighty  per  cent,  of  his 
monthly  estimates  of  the  relative 
value  of  the  work  performed  to  the 
first  day  of  each  month  shall  be  paid 
on  or  before  the  fifteenth  day  of  the 
same  month,'*  it  was  held  that  this 
provision  was  intended  as  a  means  of 
knowing  when  the  entire  work  was 
completed,  and  that  these  partial  esti- 
mates were  neither  final  nor  conclu- 


sive, but  constituted  a  mere  statement 
of  its  relative  value. 

Cincinnati    Southern    Ry.    Co.    v. 
Cummings,  13  Ky.  Opin.  126. 

§112.  Injuries    from    construction    or 

maintenance. 

§  113. Nature  and  extent  of  liability. 

A  railroad  company  is  not  liable  for 
damages  on  account  of  the  manner  in 
which  its  contractor  performs  work 
resulting  in  injury  to  others,  but  where 
it  contracts  with  a  contractor  that  he 
should  enter  upon  the  lands  over  which 
it  owned  the  right  of  way,  it  being 
necessary  to  do  so  that  the  fence 
should  be  removed,  both  the  company 
and  the  contractor  are  liable  for  in- 
juries sustained  by  another  resulting 
from  the  removal  of  the.  fence. 

Elizabeth,  Lexington  &  Big  Sandy 

R.  Co.  V.  Ptewitt,  8  Ky.  Opin. 
654. 

VIII.  INDEBTEDNESS,  SECURITIES, 
LIENS.  AND  MORTGAGES. 

(A)  NATURE  AND  EXTENT  OF  LIA- 
BILITIES. 

§  159.  Liens  for  labor  or  supplies. 

A  suit  to  enforce  a  contractor's  lien 
against  a  railroad  company,  in  which 
it  is  sought  to  sell  not  only  the  rights 
and  franchises  of  the  company,  but 
its  tangible  property,  roadway  and 
right  of  way,  can  only  be  prosecuted 
in  a  county  in  which  the  road  runs. 
Kentucky  &  G.  E.  R.  Const.  Co.'s 

Assignee  v.  Kentucky  &  G.  E. 

R.  Co.,  10  Ky.  Opin.  556. 

§162.  IVIortgages  and  trust  deeds. 
§165. Form,  requisites,  and  valid- 
ity. 
The  validity  and  effect  of  railroad 
mortgages  must  be  determined  by  the 
railroad  charter,  so  far  as  it  super- 
sedes general  laws,  but  the  general 
laws  will  always  be  applied  to  the 
construction  of  general  contracts,  un- 
less they  are  superseded  by  special 
legislation. 

Newport  &  C.  Bridge  Co.  v.  Doug- 
las' Trustee,  9  Ky.  Opin.  438. 

X.    OPERATION. 

(C)  COIVIPANIE8  AND  PERSONS  LI- 
ABLE FOR  INJURIES. 

§259.  Lessors  and  lessees. 
A   lessee    of    a    railroad    company. 
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while  using  the  road,  is  liable  for  dam- 
ages in  killing  stock  in  the  same  man- 
ner and  to  the  same  extent  as  if  it 
had  been  the  owner  of  the  road. 

Louisville,  C.  &  L.  R.  Co.  v.  Castle- 
man,  8  Ky.  Opin.  398. 


(D)    INJURIES    TO    LICENSEES    OR 
TRESPASSERS    IN    GENEFfAL. 

§273j[.  Degree  of  care  in  general. 

One  being  at  a  point  where  he  has 
no  right  to  be,  being  a  trespasser  look- 
ing for  a  freight  train  that  did  not 
carry  passengers  with  a  view  of  steal- 
ing a  ride,  who  is  injured  by  being 
struck  by  such  train  in  the  night- 
time, not  being  seen  by  those  oper- 
ating the  traih,  can  not  recover  from 
the  railroad  company,  damages  caused 
by  his  being  injured,  no  negligence  of 
the  railroad  company  being  shown. 
Carter  v.  Louisville  &  N.  R.  Co., 
12  Ky.  Opin.  15. 

Where  one  who  is  walking  along  the 
railroad  track  where  there  is  no  cross- 
ing, or  using  a  part  of  a  railroad  track 
without  license  or  right,  is  hurt  by  a 
rod  which  has  become  detached  from 
the  engine,  he  can  not  recover  for  such 
injury,  for  he  is  guilty  of  culpable 
negligence  in  trespassing  on  the  right 
of  way;  since  the  company  is  under 
no  obligation  to  furnish  him  a  safe 
place  to  walk,  and  is  not  liable  un- 
less it  was  aware  of  the  danger  and 
could  by  ordinary  care  have  avoided  it. 
Lyter  v.  Louisville,  C.  &  L.  R.  Co., 
12  Ky.  Opin.  697. 

§279.  Proximate  cause  of  Injury. 

The  proximate  cause  of  injury  of  a 
boy  at  a  turntable  was  held  not  to  be 
the  failure  of  the  railroad  company 
to  enclose  or  lock  the  turntable,  but 
to  be  the  trespass  of  himself  and  com- 
panions, for  which  trespass  the  rail- 
road company  is  not  liable. 

Louisville,  C.  &  L.  R.  Co.  v.  StoUe, 
7  Ky.  Opin.  70. 

§  282.  Actions  for  Injuries  to  licensees 
or  trespassers. 
Where  it  is  alleged  that  plaintiff's 
deceased  was  not  an  employe  of  the 
defendant  railroad  company  when  he 
received   the   injuries   complained  of. 


>  recovery   may    be   had   under   either 
section  of  the  statute. 

Henons  v.  Louisville  &c.   R.  Co., 
7  Ky.  Opin.  575. 

(E)    ACCIDENT  TO  TRAINS. 

§286.  Collisions. 

§  288. At  railroad  crosslngsw 

Where  two  railroad  tracks  cross 
each  other,  it  is  the  duty  of  employes 
running  a  train  on  one  road  and  em- 
ployes operating  a  hand  car  on  the 
other,  in  approaching  the  crossing,  to 
use  care  and  caution  to  avoid  Injury; 
and  where  the  two  trains  collided  and 
the  employes  on  the  one  were  as  much 
guilty  of  neglect  as  the  others,  the  in- 
jured employe  has  no  remedy  unless 
the  employes  on  the  train  inflicting 
the  injury  saw  the  danger  and  by  the 
exercise  of  proper  care  could  have  pre- 
vented it;  and  where  an  employe  con- 
tributes to  the  collision  by  his  own 
neglect,  in  the  absence  of  willful  neg- 
lect on  the  part  of  the  employes  of 
the  other  train,  no  recovery  can  be 
had. 

Louisville  &  N.  R.  Co.  v.  Connely, 
13  Ky.  Opin.  726. 


(F)   ACCIDENTS    AT    CROSSINGS. 

§298.  Public   or   private   character   of 

crossings. 
§300. Crossings  by  license  or  cus- 
tom. 
A  railroad  company  has  the  ex- 
clusive right  to  the  use  of  the  track 
at  a  crossing  not  established  by  law 
as  a  public  crossing,  and  it  is  not 
bound  to  anticipate  the  presence  there 
of  persons  crossing  the  track;  and 
can  only  be  held  liable  for  injury  to 
one  crossing  the  track  in  the  event 
that  the  company's  employes  after  dis- 
covering the  danger  could  have  avert- 
ed it  and  failed  to  do  so. 

Mucker's  Admr.  v.  Kentucky  Cent 
R.  Co.,  13  Ky.  Opin.  1066. 

§315.  Rate  of  speed. 

It  is  willful  neglect  for  a  railroad 
company  to  run  its  train  at  the  rate 
of  twenty-five  miles  per  hour  over  a 
crossing  used  by  the  public  near  the 
depot  of  a  town  having  twenty-five 
hundred  population,  and  it  can  not 
be  maintained  that  one  crossing  the 
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track  is  so  negligent  as  would  excuse 
the  railroad  company  from  its  neglect 
in  taking  life  under  such  circum- 
stances. 

LouisYlUe  &  N.  R.  Co.  v.  Trentby, 
12  Ky.  Opin.  663. 

§323.  Contributory  negligence  of  per- 
son injured. 

§324. Care    In    going    on    or    near 

tracks  in  general. 
Persons,  as  to  places  which  are  not 
public  ways  or  thoroughfares,  must  be 
held  to  presume  that  trains  may  be 
passing  at  any  time,  and  a  railroad 
company  can  not  be  held  liable  for  in- 
juries received  at  such  points  unless 
after  the  discovery  of  the  danger  by 
its  employes  the  accident  could  have 
been  averted  by  them. 

Hucker's  Admr.  v.  Kentucky  Cent. 
R.  Co..  13  Ky.  Opin.  1066. 

(G)   INJURIES  TO  PERSONS  ON  OR 
NEAR  TRACKS. 

§357.  Care  required  in  general. 

The  care  required  by  a  railroad  com- 
pany to  prevent  injury  to  persons 
must  be  proportionate  to  the  danger, 
and  it  must  follow  that  greater  care 
is  demanded  when  a  train  is  off  than 
when  it  is  on  time. 

Louisville  &,  N.  R.  Co.  v.  Hudson, 
10  Ky.  Opin.  617. 

§359.  Care  required  as  to  trespassers. 
In  a  suit  for  damages  against  a 
railroad  company  for  killing  a  person 
on  its  right  of  way,  where  it  is  shown 
the  deceased  was  where  he  had  no 
right  to  be  and  the  employes  of  the 
company  are  exercising  ordinary  care 
and  judgment,  they  have  a  right  to 
assume  that  the  trespasser  will  leave 
the  track  and  where  they  were  not 
guilty  of  willful  neglect,  it  is  shown 
that  the  death  of  the  trespasser  was 
the  result  of  his  own  neglect  and  there 
can  be  no  recovery  against  the  com- 
pany. 

Shittenhelm's  Admr.  v.  Louisville 
&  N.  R.  Co.,  12  Ky.  Opin.  316. 

Where  one  turns  his  stock  on  the 
railroad  right  of  way  on  Sunday  un- 
der the  belief  that  no  trains  will  run 
on  that  day,  and  a  special  train  does 
run,  and  hearing  it  coming  he  goes  on 
the  right  of  way  to  drive  off  his  stock 


and  loses  his  life,  the  point  where  he 
was  injured  being  one  where  there 
was  no  crossing,  and  where  he  could 
see  the  approaching  train,  he  ought 
to  have  known  his  danger;  and  the 
employes  of  the  company  had  a  right 
to  assume  that  he  would  leave  the 
track  and  avoid  danger,  and  where  he 
fails  to  do  so  he  so  far  contributes  to 
his  own  death  that  there  can  be  no  re- 
covery. 

Shittenhelm's  Admr.  v.  Louisville 
&  N.  R.  Co.,  12  Ky.  Opin.  316. 

A  railroad  company  has  the  right  to 
the  exclusive  use  of  its  road  at  a  place 
other  than  a  crossing,  for  the  purpose 
of  running  its  trains,  and  when  one  is 
guilty  of  such  gross  negligence  as  to 
place  himself  in  imminent  peril  by 
walking  on  the  track  at  such  a  place, 
the  court  will  not  presume  that  injury 
to  him  was  caused  by  the  negligence 
of  those  in  charge  of  the  train;  and  in 
such  a  case,  it  must  be  shown  that  the 
employes  were  aware  of  the  danger  to 
which  the  trespasser  is  exposed  and 
failed  to  exercise  reasonable  diligence 
to  prevent  the  injury  before  a  recovery 
can  be  had. 

Louisville  &  N.  R.  Co.  v.  Cooper's 
Admr.,  13  Ky.  Opin.  473. 

§360.  Frightening    animals   near   rail- 
road. 
If  a  railroad  company,  through  the 
operators  of  its  engine,  blows  a  whis- 
tle at  or  near  those  traveling  on  a 
nearby  highway  when  there  was  no 
necessity  for  it  and  when  the  engine 
was  so  near  as  to  frighten  the  horse 
of  plaintiff  by  reason  of  the  peculiar 
noise  of  the  whistle  and  cause  it  to 
run  away,  injuring  plaintiff,  such  com- 
pany is  guilty  of  negligence,   and   is 
liable  for  the  damage  caused  thereby. 
Hudson  V.  Louisville  &  N.  R.  Co., 
11  Ky.  Opin.  477. 

It  is  the  duty  of  a  railroad  com- 
pany to  give  due  and  proper  warning 
of  the  approach  of  its  trains  to  or 
near  that  part  of  its  road  running 
parallel  with  a  turnpike  road,  and  a 
failure  to  give  such  warning  is  negli- 
gence, which  will  subject  the  company 
to  damages  when  an  injury  results 
from  such  failure. 

Hudson  V.  Louisville  &  N.  R.  Co., 
11  Ky.  Opin.  477. 
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nary    care   to    protect    such    animals 
thus  endangered. 

Cincinnati  Southern  R.  Co.  v.  Mil- 
ler, 10  Ky.  Opin.  515. 

§433.  Actions  for  injuries  to  animals. 
A  limitation  for  beginning  an  ac- 
tion against  a  railroad  company  for 
killing  stock,  by  an  amendment  of  the 
charter  of  the  Louisville  &  Frankfort 
R.  Co.,  providing  that  the  "Louisville 
&  Nashville  R.  Company  shall  rely  on 
the  same  limitations  for  the  causes, 
etc.,"  enures  to  the  benefit  of  the 
Louisville  &  N.  R.  Co.,  though  not  ex- 
pressed in  specific  words. 

Louisville  &  N.  R.  Co.  v.  Watson, 

3  Ky.  Opin.  437. 

While  the  burden  is  on  the  railroad 
company  in  an  action  for  stock  killed, 
where  it  offered  no  evidence  to  show 
how  the  mule  was  killed,  the  jury  has 
a  right  to  infer  from  the  facts  proven 
by  plaintiff  that  ordinary  care  might 
have  avoided  the  accident. 

Louisville   &  N.  R.  Co.  v.  Clark, 

4  Ky.  Opin.  294. 

§441. Presumptions  and  burden  of 

proof. 
In  a  suit  for  damages  against  a  rail- 
road  company   for  killing  an  animal 
by   its   cars,    the   company   admitting 
the  killing,  the  law  presumes  the  kill- 
ing to  have  resulted  from  the  negli- 
gence and  carelessness  of  the  agents 
and    employes    of   the    company,    and 
the    burden    was    on    it   to    disprove 
such  negligence  and  carelessness. 
Louisville,  C.  &  L.  R.  Co.  v.  Castle- 
man,  8  Ky.  Opin.  398. 

Where  a  suit  is  prosecuted  against 
a  railroad  company  for  killing  a 
horse,  the  defendant  is  liable  for  the 
damages,  where  the  animal  was  in- 
jured or  killed  by  the  negligence  or 
carelessness  of  those  in  charge  of 
the  train;  and  where  the  killing  is  ad- 
mitted, the  burden  is  on  the  defendant 
to  prove  that  the  killing  was  not 
caused  by  such  negligence  or  care- 
lessness. 

Louisville   &   N.  R.   Co.  v.   Roth- 
well,  9  Ky.  Opin.  797. 

The  provisions  of  Gen.  Stat.,  §  5,  ch. 
57,  providing  that  the  killing  or  dam- 
aging of  animals  by  railroad  cars  shall 
be  prima  facie  evidence  of  negligence. 


means  that  such  killing,  etc.,  shall  be 
prima  facie  evidence  of  that  degree  of 
negligence  necessary  to  render  the 
company  liable,  and  that  this  presump- 
tion may  be  overcome  by  proving 
either  no  negligence  or  a  lower  degree 
than  is  required  to  fix  liability  in  the 
particular  case. 

Cincinnati    Southern    R.    Co.    v. 
Miller,  10  Ky.  Opin.  515. 

§442w Admissibility  of  evidence. 

A  contract  between  the  railroad 
company  owning  the  road,  wherein 
that  company  agreed  to  build  cattle 
guards  at  a  crossing,  is  not  admissible 
in  an  action  against  the  lessee  of 
such  railroad,  for  damages  in  killing 
an  animal. 

Louisville.  C.  &  L.  R.  Co.  v.  Castle- 
man,  8  Ky.  Opin.  398. 

§  447. Instructions. 

An  instruction  is  erroneous  which 
charges  the  jury,  in  a  suit  for  dam- 
ages against  a  railroad  company,  that 
if  the  horses  were  on  the  road  far 
enough  ahead  of  the  cars  to  enable 
I  the  engineer  to  stop  the  train  or  to 
retard  the  train's  progress  so  that  the 
horses  could  be  driven  off,  and  de- 
fendant failed  to  stop  or  retard  the 
train,  it  was  responsible  for  the  value 
of  the  horses  killed;  since  such  an 
instruction  did  not  even  require  that 
the  horses  should  have  been  seen  or 
have  been  in  a  position  to  be  seen  by 
the  engineer. 

Maysville  &  Lexington  R.  Co.  y. 
Shay,  8  Ky.  Opin.  127. 

An  instruction  which  makes  a  rail- 
road company  liable  for  damages  in 
killing  stock,  if  it  were  possible  for 
the  engineer  or  fireman  to  have  seen 
the  stock  by  the  use  of  the  highest  pos- 
sible degree  of  diligence,  is  erroneous. 
Eastern  Kentucky  R.  Co.  v.  Ghol- 
son,  8  Ky.  Opin.  279. 

§448. Verdict  and  findings. 

If,  in  a  suit  against  a  railroad  com- 
pany for  damages  caused  by  its  cars 
killing  plaintiff's  animal,  the  evidence 
is  conflicting,  and  two  Juries  on  the 
same  facts  have  returned  verdicts  for 
the  plaintiff,  the  Court  of  Appeals  will 
not  disturb  the  verdict. 

Louisville  &  N.  R.  Co.  v.  Brown, 
11  Ky.  Opin.  199. 
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(I)      FIRES. 

§463.  Care    required    and    liability   a8 

to  fires  in  general. 
A  railroad  company  is  not  liable  for 
every  possible  loss  that  might  arise 
in  consequence  of  the  use  of  fire  in 
its  locomotiveSp  but  it  must  exercise 
the  highest  degree  of  care  in  running 
its  locomotives  to  secure  the  safety 
of  the  property  of  others. 

Louisville  &  N.  R.  Co.  v.  Elkins, 

7  Ky.  Opin.  428. 

RAPE. 

I,  OFFENSES     AND     RESPONSIBILr 

ITY   THEREFOR. 
§  15.  Attempts. 
$  17   Defenses 

II.  PROSECUTION      AND      PUNISH- 

MENT. 

(A)  INDICTMENT  AND  INFORMA- 

TION. 
§   20.  Requisites  and  sufficiency  in 

general. 
§  23.  Age  of  female. 
§  28.  Want  of  consent  of  female. 
§  29. In  general. 

(B)  EVIDENCE. 

§  37.  Admissibility. 

§42. Character  and   habits   of 

accused. 

§  48. Complaints  and  declara- 
tions of  female. 

(C)  TRIAL  AND  REVIEW. 
§  59.  Instructions. 

See  Abduction. 

I.  OFFENSES     AND     RESPONSIBIL- 
ITY THEREFOR. 

§15.  Attempts. 

Where  a  man  assaults  a  woman, 
throws  her  down  and  then  attempts 
to  hold  her  that  he  may  have  carnal 
knowledge  of  her,  he  is  guilty  of  de- 
taining a  woman  against  her  will 
within  the  provisions  of  the  statute. 
Davis  V.  Commonwealth,  12  Ky. 
Opin.  255. 

§17.  Defenses. 

It  is  no  defense  against  a  charge  of 
taking  and  detaining  a  female  against 
her  will,  with  intent  to  have  carnal 
knowledge  of  her,  that  a  rape  was 
either  intended  or  accomplished,  as  a 
conviction  of  the  offense  charged  is 


a  bar  to  a  future  prosecution  for  the 
same  acts  on  which  the  conviction 
may  be  had. 

Owens  V.  Conmionwealth,  12  Ky. 
Opin.  197. 


n.     PROSECUTION     AND     PUNISH- 
MENT. 

(A)    INDICTMENT    AND    INFORMA- 
TION. 

§20.  Requisites  and  sufficiency  In  gen- 
eral. 
An  indictment  under  Gen.  Stat. 
(1881),  ch.  29,  art.  4,  §  9,  is  sufficient 
when  it  contains  a  charge  that  the 
defendant  detained  the  prosecuting 
witness  (naming  a  woman)  against 
her  will  by  assaulting,  seizing  and 
holding  her  for  the  space  of  ten  min- 
utes with  the  felonious  intent  to  rav- 
ish and  carnally  know  her. 

Commonwealth  v.  Llttrell,  11  Ky. 
Opin.  693. 

The  indictment  for  rape  may  charge 
either  or  all  of  the  modes  of  commit- 
ting the  offense  of  rape  laid  down  in 
the  statute,  and  if  any  of  those 
charged  is  proved,  though  not  all,  it 
is  not  error  for  the  court  to  instruct 
the  jury  that  they  may  convict. 

Sellards  v.  Commonwealth,  12  Ky. 
Opin.  319. 

§  23.  Age  of  female. 

In  a  rape  case  the  age  of  the  female 
determines  the  punishment,  and  If  she 
be  under  twelve  years  of  age,  neither 
force  nor  the  want  of  consent  is  an 
essential  element  of  the  offense,  but 
when  force  and  want  of  consent  are 
both  proved,  a  case  of  rape  is  made 
out,  whatever  may  be  the  age  of  the 
female. 

Graves  v.  Commonwealth,   9  Ky. 
Opin.  204. 

§  28.  Want  of  consent  of  female. 

§29. In  general. 

A  child  nine  years  of  age  can  not 
be  presumed  to  know  or  have  any  con- 
ception of  a  rape  being  perpetrated 
upon  her  and  can  not  be  deemed  to 
have  consented  to  such  act  and  one 
charged  with  rape  in  such  a  case  can 
not  be  allowed  to  escape  punishment 
because  there  is  but  slight  evidence 
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that   such   a    child   did   not   consent 
to  the  act. 

Johnson  v.  Commonwealth,  13  Ky. 
Opln.  534. 


(B)    EVIDENCE. 

§37.  Admissibility. 

§42. Character   and    habits   of   ac- 
cused. 
Vulgar  expressions  made  by  one  in 
regard  to  sexual  intercourse  just  be- 
fore perpetrating  a   rape  are  admis- 
sible in  evidence  against  him,  to  show 
the  depraved  character  of  the  accused 
and  the  probability  that  he  would  be 
guilty  of  such  an  infamous  ofTense. 
Johnson  v.  Commonwealth,  13  Ky. 
Opin.  534. 

§48. Complaints    and    declarations 

of  female. 
It  was  error  for  the  court  to  permit 
the  prosecuting  witness  in  a  criminal 
case,  who  claimed  to  have  been  rav- 
ished by  the  defendant,  to  state  to  the 
jury  what  she  told  her  husband,  as 
to  the  alleged  occurrence,  the  defen- 
dant not  being  present  at  the  time. 
Smith   V.    Commonwealth,    9    Ky. 

Opin.   509. 


(C)    TRIAL  AND  REVIEW. 

§59.  Instructions. 

Even  an  error  of  the  court  in  in- 
structing the  jury  that  the  offense  of 
rape  is  punished  by  imprisonment 
from  one  to  five  years,  instead  of  not 
less  than  five  nor  more  than  twenty 
years,  is  not  prejudicial  to  a  defen- 
dant where  the  jury  disregards  the 
instruction  by  fixing  the  punishment 
at  seven  years. 

Kersey  v.  Commonwealth,  10  Ky. 
Opin.  597. 

One  charged  with  rape  is  entitled 
to  have  the  trial  court  instruct  the 
jury  that  unless  the  jury  believe  from 
the  evidence  that  the  accused  is  guilty 
as  charged  beyond  a  reasonable 
doubt  he  should  be  acquitted,  and 
where  the  court  fails  to  instruct  as  to 
reasonable  doubt  the  cause  "will  be 
reversed. 

Poston  V.  Commonwealth,  12  Ky. 
Opin.  684. 


RATE. 

Of  interest,  see  Interest,  II. 

RATIFICATION. 

By  infants,  see  Infants,  §§  30,  57. 

By  wife,  of  contract,  see  Husband  and 
Wife,  §§  73.  199. 

Of  contract  made  on  Sunday,  see  Sun- 
day, §  15. 

Of  unauthorized  acts  of  agent,  see 
Principal  and  Agent,  III,  D. 

REAL  PROPERTY. 

See  Accessions;  Deeds;  Easements; 
Ejectment;  Estates;  Fraudulent 
Conveyances,  §  45;  Husband  and 
Wife;  Infants;  Landlord  and  Ten- 
ant; Life  Estates;  Limitation  of  Ac- 
tions, §  44;  Mortgages;  Property; 
Public  Lands;  Quieting  Title;  Re- 
mainders; Tenants  in  Common; 
Trusts;  Vendor  and  Purchaser; 
Wills. 

Buildings  erected  on  leased  premises 
by  agent,  see  Property,  §  3. 

Construction  of  contract  of  sale,  see 
Vendor  and  Purchaser,  II. 

Contracts  or  agreements  relating  to  in- 
terests in,  see  Frauds,  Statute  of, 
VL 

Conversion  into  personalty,  see  Con- 
version, §§  3,  5. 

Damages  for  permanent  injury,  see 
Damages,  §   107. 

Does  not  pass  to  administrator,  see 
Executors  and  Administrators,  §  129. 

Jurisdiction  of  suits  involving,  see 
Courts,  §§3,  18. 

Measure  of  damages  for  injuries  to, 
see  Damages,  §  107. 

Not  assets  in  hands  of  administra- 
tor, see  Executors  and  Adminis- 
trators, §  39. 

Parol  agreement  establishing  boundary 
line,  see  Boundaries,  §  8. 

Parol  gift  of,  see  Gifts,  §  25. 

Partnership  real  estate,  see  Partner- 
ship, §  68. 

Sale  by  guardian,  see  Guardian  and 
Ward,  §   42. 

Sale  by  administrator  for  pasmient 
of  deceased's  debts,  see  Executors 
and  Administrators,  §§  322,  329. 

Subject  to  execution,  see  Execution, 
§§  21,  33,  40. 

Taxation  of,  see  Taxation,  §  255. 

Title  by  accession,  see  Accession,  §  1. 
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REASONABLE  DOUBT. 

See  Criminal  Law,  §  561. 

As  to  degree  of  offense,  see  Criminal 

Law,  §  28. 
Instruction  as  to,  see  Criminal  Law, 

(  789. 
Of  guilt  of  accused,  see  Criminal  Law, 

S    561. 

RECEIPT. 

Burden  of  proof  as  to  signature,  see 
Estoppel,  S  91. 

Concluslyeneps  of.  see  EiVldence,  §  383. 

Forgery  of,  see  Forgery,  §  7. 

In  full  of  debt,  see  Payment,  §  33. 

Parol  evidence  explaining  or  contra- 
dicting, see  Evidence,  §  397. 

RECEIVERS. 

L  NATURE  AND  GROUNDS  OF  RE- 
CEIVERSHIP. 

(A)  NATURE  AND  SUBJECTS  OF 

REMEDY. 
§  10.  Persons  as  against  whom  re- 
ceiver may  be.  appointed. 

(B)  GROUNDS  OF  APPOINTMENT 

OF  RECEIVER. 
S 15.  Preservation      of      property 
pending  litigation. 
IL  APPOINTMENT,  QUALIFICATION 
AND  TENURE. 
§  29.  Jurisdiction  and  authority  of 

court  or  judge. 
§  38.  Counter  affidavits  and  other 

evidence. 
§51.  Bond. 
IV.  JIANAGEMENT    AND    DISPOSE 
TION  OP  PROPERTY. 

(A)  ADMINISTRATION     IN     GEN- 

ERAL. 

§  82.  Authority  of  receiver  in  gen- 
eral. 

§  87.  Collection  of  assets. 

S  93.  Repairs  and  improvements. 

§  99.  Expenditures. 

(B)  SUPERVISION  AND  INSTRUC- 

TIONS OF  COURT. 
S  110.  Jurisdiction  to  instruct  and 
control  receiver  in  general. 
<D)  SALE  AND  CONVEYANCE  OR 
REDELIVERY  OF  PROPERTY. 
§132  Authority   and   duty   of   re- 
ceiver to  sell  in  general. 
§  133.  Proceedings  to  procure  and 

order  for  sale. 
§138.  Validity  of  sale  in  general. 
VI.  ACTIONS. 

§  183.  Pleading. 


Vn.  ACCOUNTING    AND     COMPEN- 
SATION. 
§  195.  Compensation  for  services. 

§  198. ^Amount. 

§  204.  Discharge  of  receiver. 

IX.  LIABILITIES  ON  BONDS  OR  UN- 

DERTAKINGS. 
§  212.  Nature  and  extent  of  liabil- 
ity. 
§  213.  Discharge  of  sureties. 
§  218.  Actions. 

X.  WRONGFUL   RECEIVERSHIPS. 

§  219.  Nature  and  grounds  of  lia- 
biUty. 

See    Corporations,    VIII;     Mortgages, 
§  466;  Partnership,  §  210. 

I.  NATURE  AND  GROUNDS  OF  RE- 

CEIVERSHIP. 

(A)  NATURE  AND  SUBJECTS  OF 

REMEDY. 

§10.  Persons  as  against  whom  re- 
ceiver may  be  appointed. 
There  is  no  statute  authorizing  the 
appointment  of  a  receiver  of  funds 
belonging  to  the  county;  and  where 
there  is  a  balance  found  due  from  the 
sherifT  after  settlement  is  made  with 
him,  it  is  necessary  for  the  county 
court  to  appoint  a  receiver  to  collect 
the  money. 

Pate  V.   Hancock   County,   9   Ky. 
Opin.  615. 

(B)  GROUNDS  OF  APPOINTMENT 

OF  RECEIVER. 

§  15.  Preservation  of  property  pending 

litigation. 
Where  a  suit  is  brought  by  distribu- 
tees against  an  administrator  for  the 
settlement  of  the  estate,  and  assets 
are  shown  to  be  in  his  hands,  the  court 
will  appoint  a  receiver  and  have  the 
money  in  court  for  the  purpose  of 
more  speedily  adjusting  the  rights 
of  the  parties  and  effecting  the  object 
of  the  suit. 

Winfrey's  Admr.  v.  Griffin,  5  Ky. 

Opin.   338. 

II.  APPOINTMENT,  QUALIFICATION 

AND  TENURE. 

§29.  Jurisdiction     and     authority     of 
court  or  judge. 
It  is  not  an  abuse  of  the  power  and 
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discretion  of  the  court  to  appoint  a 
receiver,  when  it  is  shown  that  the 
administrator  has  been  tardy  in  set- 
tling the  estate. 

Fore's  Admr.  v.Fore's  Heirs,  1  Ky. 
Opin.  498. 

§38.  Counter  affidavits  and  other  evi- 
dence. 
Where  the  plaintiff  in  his  petition 
for  the  appointment  of  a  receiver  of 
a  farm,  on  account  of  waste,  charges 
only  that  the  defendant  is  permitting 
the  farm  to  go  to  waste,  but  not  al- 
leging how  or  in  what  manner  the 
waste  is  being  committed,  and  this 
is  shown  for  the  first  time  by  affi- 
davits at  the  hearing,  the  defendant 
on  his  application  should  be  allowed 
time  to  produce  proof  of  the  falsity 
of  such  affidavits,  and  no  receiver 
should  be  appointed  until  he  has  been 
given  a  chance  to  meet  such  charges, 
especially  where  he  files  his  own  affi- 
davit of  such  falsity  and  offers  to  fur- 
nish other  proof  thereof  if  given  time 
to  procure  affidavits. 

Chapman  v.  Vanover,  11  Ky.  Opin. 
706. 

§51.  Bond. 

A  receiver  should  execute  a  bond, 
approved  by  the  court  and  take  the 
oath  required  by  law,  before  entering 
upon  the  discharge  of  his  duties. 

Owsley  V.  Cook  &  Co.,  1  Ky.  Opin. 
518. 

Under  the  provisions  of  the  act  of 
1867,  a  master  commissioner  is  ex- 
officio  the  receiver  of  the  court,  and 
the  sureties  on  his  bond  as  commis- 
sioner are  liable  for  the  moneys  com- 
ing to  his  hands  as  receiver. 

Gunter's    Admr.   v.   Wood,   9    Ky. 
Opin.  76. 

It  is  the  duty  of  a  receiver  to  furnish 
a  bond,  and  where  he  fails  to  do  so 
the  sheriff  has  no  right  to  pay  the 
money  until  the  bond  is  given,  since 
he  is  not  the  receiver  until  he  has 
executed  the  bond. 

Pate   V.  Hancock  County,   9   Ky. 
Opin.  615. 

IV.  MANAGEMENT     AND     DISPOSI- 
SITION  OF  PROPERTY. 

(A)  ADIVIiNISTRATION  iN  GENERAL 

§82.  Authority  of  receiver  in  generai. 
A  receiver,  although  the  mere  ser- 


vant of  the  court,  may,  under  some 
circumstances,  employ  an  attorney 
and  may  act  upon  his  advice,  or  even 
allow  the  attorney  to  act  for  him. 

Rogers  v.  Moore,  9  Ky.  Opin.  311. 

Because  a  receiver  is  named  as  a 
garnishee  defendant,  constitutes  no 
good  reason  entitling  him  to  assume 
the  position  of  a  litigant  in  the  suit  in 
which  he  was  receiver,  and  to  set  up 
and  rely  upon  the  claim  of  attach- 
ing creditors  as  a  reason  why  he  shall 
not  obey  the  order  of  the  court  by 
which  he  was  appointed. 

Cornelison    v.    Gatewood,    10   Ky. 
Opin.  476. 

§87.  Collection  of  aasets. 

Where  a  receiver  is  appointed  and 
directed  to  collect  a  certain  debt,  it 
is  his  duty  to  use  ordinary  diligence 
to  collect  it. 

Jones  V.  Hudson,  6  Ky.  Opin.  188. 

§93.  Repairs  and  improvementsw 

A  receiver  has  no  right  to  apply  the 
rent  to  repairing  the  premises  in  his 
possession  without  first  obtaining  the 
direction  of  the  court  to  do  so,  and  he 
can  not  make  a  valid  agreement  with 
the  tenant  to  allow  the  costs  of  repairs 
to  be  set  off  against  the  rent  without 
authority  from  the  court  whose  re- 
ceiver he  is. 

Vandergriff's    Heirs    v.    Scott,    10 
Ky.  Opin.  529. 

§99.  Expenditures. 

A  receiver,  although  summoned  as  a 
garnishee  in  a  suit  pending  in  another 
county,  is  compelled  to  obey  the  or- 
ders of  the  court  in  which  he  is 
acting  as  such,  and  can  not  be  made 
responsible  for  money  paid  out  by 
him  under  the  orders  of  the  court, 
although  wrongfully  paid. 

Biggs  V.  Robinson,  5  Ky.  Opin.  16. 

(B)    SUPERVISION    AND    INSTRUC- 
TIONS OF  COURT. 

§110.  Jurisdiction  to  instruct  and  con- 
trol receiver  in  general. 
Where  a  court  has  taken  jurisdic- 
tion over  property  by  the  appointment 
of  a  receiver,  no  other  court  has  the 
power  to  annul  or  modify  the  orders 
of  that  court  or  make  that  court  re- 
sponsible  for   money   ordered    to    be 
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paid   out    by    its    receiver,    although 
wrongfully  paid. 

Biggs  v.  Robinson,  5  Ky.  Opin.  16. 


(D)   SALE    AND    CONVEYANCE    OR 
REDELIVERY  OF  PROPERTY. 

§132.  Authority  and  duty  of  receiver 
to  sell  in  general. 
Where  a  receiver  is  appointed  and 
sells  partnership  property,  bringing 
the  money  into  court,  such  sale  is 
valid. 

Gaddis  &   Co.  v.   Ramsey,  8  Ky. 
Opin.  65. 

§133.  Proceedings  to  procure  and  or- 
der for  sale. 
An  order  to  sell  the  plant  of  a  manu- 
facturing establishment  does  not  in- 
clude scrap  iron,  nor  mules  and  drays. 
Brand  v.  Trustees  of  Gaylord  Iron 
&  Pipe  Co.,  9  Ky.  Opin.  795. 

§138.  Validity  of  sale  in  general. 

A  Judgment  of  receiver's  sale  being 
valid  binds  all  parties  and  their 
privies  to  the  suit,  and  the  purchaser 
at  such  sale  is  protected. 

Brand  v.  Trustees  of  Gaylord  Iron 
&.  Pipe  Co.,  9  Ky.  Opin.  795. 


VI.    ACTIONS. 

§183.  Pleading. 

Before  persons  may  maintain  a  suit 
against  a  receiver  and  his  bondsmen, 
they  must  aver  that  they  are  creditors, 
and  also  that  the  fund  sued  for  is  not 
subject  to  the  Jurisdiction  of  the 
court  in  the  receivership  proceedings; 
since  a  fund  being  administered  by 
the  chancellor  can  not  be  sued  for,  re* 
covered  and  appropriated  in  another 
suit  by  a  portion  of  the  parties  to 
whom  the  fund  belongs. 

Hulings  V.  McDowell,  8  Ky.  Opin. 
364. 


VII.    ACCOUNTING   AND    COMPEN- 
SATION. 

§195.  Compensation  for  services. 

§198. ^Amount. 

In  the  absence  of  the  complete  evi- 
dence showing  what  services  the  re- 
ceiver has  rendered,  this  court  will 
not  determine  whether  an  allowance 


made  to  him  by  the  trial  court  was  er- 
roneous. 

Brooks,  Waterfleld  &  Co.  v.  Love- 
lace &  Co.,  13  Ky.  Opin.  103. 

§  204.  Discharge  of  receiver. 

A  receiver,  appointed  by  the  court 
to  loan  funds  of  minors,  who  makes 
his  report,  showing  the  amount  loaned, 
but  does  not  turn  over  to  the  guardian 
the  securities,  though  they  be  then  in 
suit,  and  who  is  then  discharged,  is 
held  not  to  be  released  from  his  lia- 
bility incurred  to  the  minors  because 
of  a  mismanagement  of  the  trust,  but 
the  discharge  is  only  a  discharge  to 
act  subsequently  as  receiver. 

Erwin's    Eicr.    v.    Bedford,    3    Ky. 
Opin.  50. 

IX.  LIABILITIES  ON  BONDS  OR  UN- 
DERTAKINGS. 

§212.  Nature  and  extent  of  liability. 

The  bond  executed  by  appellant  as 

surety  of  the  receiver  was  not  made 

payable  to  any  particular  person,  but 

it  is  in  substance  and  effect  a  bond 

payable  to  the  commonwealth  for  the 

use  of  the  parties  named  in  the  bond. 

Newman  v.  Wlckliffe's  Exr.,  5  Ky. 

Opin.  605. 

§213.  Discharge  of  sureties. 

Sureties  on  a  receiver's  bond  are 
not  precluded  from  showing  that  they 
are  not  liable,  and  that  an  account 
and  settlement  made  by  the  receiver 
and  adjudged  to  be  true  is  based  on 
moneys  received  and  collected  by  him 
prior  to  the  date  of  the  bond  on  which 
their  names  appear;  and  they  may  be 
allowed  to  show  that  moneys  coming 
into  the  receiver's  hands  since  the 
execution  of  the  bonds  by  them  have 
been  accounted  for. 

Hamilton  v.  Stewart,  10  Ky.  Opin. 
509. 

§218.  Actions. 

The  evidence  was  held  to  show  that 

the  receiver  was  liable  for  the  loss 

of   a   debt   because  of   his   negligent 

failure  to  have  an  execution  issued. 

Jones  V.  Hudson,  6  Ky.  Opin.  188. 

In  a  suit  against  a  receiver  by  heirs 
for  loss  of  a  debt  because  of  the  negli- 
gence of  the  receiver  to  have  an  exe- 
cution issued,  the  burden  is  on  the  re- 
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ceiver  to  show  facts  excusing  or  justi- 
fying his  action. 

Jones  V.  Hudson,  6  Ky.  Opin.  188. 

Where  a  receiver  who  is  directed  to 
collect  the  amount  due  on  certain 
bonds,  by  his  negligence  released  the 
surety  thereon,  he  is  responsible  there- 
for. 

Jones  v.  Hudson,  6  Ky.  Opin.  188. 

X.    WRONGFUL  RECEIVERSHIPS 

§219.  Nature  and  grounds  of  liability. 
Where  a  vendor  of  real  estate 
wrongfully  has  a  receiver  appointed 
who  takes  possession  of  the  land  and 
rents  it,  dispossessing  the  vendee,  but 
on  appeal  the  appointment  of  the  re- 
ceiver was  held  to  be  wrongful  and 
he  was  ordered  to  return  the  posses- 
sion of  the  land  to  the  vendee,  such 
vendee  is  entitled  to  recover  from 
the  receiver  the  rents  collected  by 
him  during  the  time  of  his  posses- 
sion. 

Collins   V.   Richart,   11   Ky.   Opin. 
283. 

RECEIVING  STOLEN  GOODS. 

§  1.  Nature  and  elements  in  gen- 
eral. 
§  7.  Indictment  or  information. 
§  8.  Evidence. 
§  9.  Trial  and  review. 

§  1.  Nature  and  elements  in  general. 
The  offense  of  receiving  stolen 
goods  is  complete  when  the  accused, 
with  unlawful  intent,  receives  from 
the  thief  goods  which  accused  knows 
were  stolen,  and  the  asportation  of 
the  goods  by  the  person  so  receiving 
them  does  not  constitute  an  element 
of  the  offense. 

Patton   V.   Commonwealth,   7   Ky. 
Opin.  369. 

§7.  Indictment  or  information. 

An  indictment  for  receiving  stolen 
goods    should   allege   that   the   goods 
were  received  with  felonious  intent. 
Commonwealth    v.    Green,    7    Ky. 
Opin.   716. 

Where  there  are  two  counts  in  an  in- 
dictment, one  charging  larceny  and 
the  other  for  receiving  stolen  prop- 
erty knowing  it  to  have  been  stolen. 


and  a  general  demurrer  is  entered  to 
the  indictment,  it  is  not  error  to  over- 
rule the  demurrer  if  either  count  is 
sufficient. 

Redd    V.    Commonwealth,    9    Ky. 
Opin.  325. 

An  indictment  for  receiving  goods, 
knowing  that  they  were  stolen  goods, 
is  insufficient  where  it  fails  to  aver 
that  such  goods  had  in  fact  been 
stolen. 

Redd    V.    Commonwealth,    9    Ky. 
Opin.  325. 

§8.  Evidence. 

When  the  accused  is  on  trial  for 
stealing  doeskin  cassimere,  or  for  re- 
ceiving it  knowing  it  to  have  been 
stolen,  in  order  to  make  out  the  lat- 
ter offense  the  state  had  a  right  to 
prove  that  the  accused  about  that 
time  had  received  other  stolen  goods. 
Washington  v.  Commonwealth,  10 
Ky.  Opin.  170. 

§9.  Trial  and  review. 

In  a  prosecution  for  receiving 
stolen  goods,  an  instruction  that  al- 
though the  Jury  might  believe  that  the 
goods  were  received  in  M.  county,  if 
accused  voluntarily  brought  them  into 
H.  county,  accused  may  be  tried  in  the 
latter  county,  was  held  to  be  erro- 
neous. 

Patton  V.   Commonwealth,   7   Ky. 
Opin.  369. 

Where  three  hogs  worth  more  than 
ten  dollars  each  were  stolen  and  the 
accused  was  indicted  in  two  counts, 
one  for  stealing  hogs  worth  more  than 
$4  and  the  other  for  knowingly  re- 
ceiving the  stolen  property  of  the 
value  of  more  than  |4,  and  the  evi- 
dence showed  that  the  hogs  stolen 
were  worth  |10  each,  some  of  the 
fresh  pork  worth  less  than  |4,  and  a 
part  of  one  of  the  stolen  hogs  was 
found  in  the  possession  of  the  ac- 
cused; and  the  court  instructed  the 
Jury  in  substance  that  if  the  accused 
alone  or  with  others  feloniously  took 
and  carried  away  the  hogs  or  any  of 
them  of  the  value  of  $4,  or  feloniously 
received  them  knowing  them  to  be 
stolen,  they  must  find  him  guilty  and 
fix  his  punishment  at  not  less  than 
one  nor  more  than  five  years  in  the 
penitentiary,  it  was  held  in  view  of 
the   evidence   that   the   court   should 
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liave  ^ven  to  the  Jury  also  an  in- 
straction  asked  by  the  accused  to  the 
effect  that  if  he  neither  participated 
in  the  felony  nor  received  the  hogs 
when  stolen,  but  if  the  jury  believed 
beyond  a  reasonable  doubt  that  after 
the  theft,  he  received  a  part  of  the 
stolen  goods  of  less  value  than  $4, 
without  any  knowledge  or  participa- 
tion in  the  felony,  his  punishment 
should  be  confinement  in  the  county 
jail. 

Brown  v.  Commonwealth,  11  Ky. 
Opin.  687. 

Where  one  is  charged  with  receiv- 
ing stolen  goods,  it  is  error  at  the  trial 
for  the  court  to  refuse  to  give  an  in- 
straction  asked  by  the  defendant  that 
"Before  the  Jury  can  find  the  defen- 
dant guilty  they  should  believe  beyond 
a  reasonable  doubt  that  the  defendant 
received  the  watch  knowing  it  had 
been  stolen." 

Young  V.  Commonwealth,  11  Ky. 
Opin.  689. 

Upon  the  trial  of  one  charged  with 
knowingly  receiving  stolen  property, 
it  is  error  to  instruct  the  Jury  that 
they  were  authorized  to  find  the  de- 
fendant guilty  if  he  knew,  or  believed 
at  the  time  he  received  the  property, 
either  from  information  received  at  or 
before  that  time,  or  from  facts  within 
his  own  knowledge  that  it  had  been 
stolen,  the  words  "knowledge"  and 
"belief  not  being  synonymous  as  used 
in  the  statute. 

Young  V.  Commonwealth,  11  Ky. 
Opin.  689. 

RECOGNIZANCES. 

S  1.  Nature  and  essentials  in  gen- 
eral. 

9  2.  Requisites  and  validity. 

§  4.  Discharge  of  sureties. 

§  5.  Breach  or  fulfillment  of  con- 
dition. 

S  6.  Extent  of  liability. 

§12.  Actions. 

§1.  Nature  and  essentials  In  general. 
A  recognizance  bond,  unlike  ordinary 
contracts,  does  not  import  a  considera- 
tion. 

Commonwealth  v.  Turrell,  8  Ky. 
Opin.  730. 


§  2.  Requisites  and  validity. 

Where  a  recognizance  bond  does  not 
show  that  the  principal  therein  was  in 
custody  charged  with  a  public  offense, 
it  fails  to  show  any  consideration  for 
its  execution,  and  is  invalid. 

Commonwealth  v.  Turrell,  8  Ky. 
Opin.  730. 

Sections  20,  27,  52,  and  80,  Civ.  Code 
Prac,  were  enacted  for  the  purpose 
of  enabling  the  court  to  enforce  obli- 
gations on  recognizance  bonds,  al- 
though they  may  not  be  executed  in 
strict  conformity  with  the  statute. 
Commonwealth  v.  Rogers,  6  Ky. 
Opin.  687. 

Where  a  recognizance  bond  does 
not  show  that  accused  was  charged 
with  a  public  offense  and  that  he  was 
discharged  from  custody  by  reason 
of  the  giving  of  the  bond,  and  does 
not  stipulate  that  accused  should  ap- 
pear before  the  court  for  trial  of  the 
charge,  such  omissions  are  fatal  to 
the  bond. 

Pursley  v.  Commonwealth,  6  Ky. 
Opin.  691. 

§4.  Discharge  of  sureties. 

Where  a  party  was  indicted  and 
fined  and  was  afterwards  taken  into 
custody  by  the  sheriff  under  a  capias, 
and  permitted  to  escape,  it  operated 
as  a  release  of  the  surety  on  the  recog- 
nizance bond. 

Commonwealth  v.  Rugless,  6  Ky. 
Opin.  695. 

§5.  Breach  or  fulfillment  of  condition. 
Where  a  defendant  in  a  bastardy 
proceeding  entered  into  a  recognizance 
to  appear  in  court  on  the  first  day  of 
the  next  term  of  the  court  and  abide 
and  perform  the  Judgment  of  the  court, 
and  did  appear  and  respond  to  the 
Judgment  of  the  court  by  surrender- 
ing himself  to  the  Jailor  of  the  coun- 
ty, and  remained  in  Jail  until  regularly 
discharged  as  an  insolvent  debtor, 
there. is  no  breach  of  the  recognizance 
whereby  his  surety  is  rendered  liable. 
Commonwealth  v.  Sanders,  6  Ky. 
Opin.  554. 

§6.  Extent  of  liability. 

A  surety  on  a  recognizance  bond 
simply  undertakes  that  no  loss  shall 
be  sustained  by  the  plaintiff  or  the 
commonwealth  because  of  the  release 
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of  the  defendant  from  custody,  and 
that  the  defendant  shall  at  all  times 
hold  himself  subject  to  the  law  as 
though  he  were  confined  in  jail. 

Commonwealth  v.  Sanders,  6  Ky. 
Opin.  554. 

§12.  Actions. 

In  a  trial  to  recover  on  a  forfeited 
recognizance  the  defendant  is  entitled 
to  demand  that  a  Jury  try  the  issue 
presented. 

Mc Kinney   v.    Commonwealth,   11 
Ky.  Opin.  348. 

RECORDER. 

Of  deeds,  see  Deeds,  §  79. 

RECORDING. 

Chattel  mortgages,  see  Chattel  Mort- 
gages, §  84. 
Deeds,  see  Deeds,  II. 
Leases,  see  Landlord  and  Tenant,  §  26. 

RECORDS. 

§  10.  Defects,  amendment  and  cor- 
rection. 

§  17.  Supplying  or  restoring  rec- 
ords or  instruments  lost  or 
destroyed. 

Constructive  notice  of,  see  Deeds,  §  79. 

Contents  of  record  on  appeal,  see  Ap- 
peal,  §§  516,  518. 

Custody  and  care  of,  see  Clerks  of 
Courts,  §  10. 

Estoppel  by  record,  see  Estoppel,  I, 
§  68. 

Of  case  on  appeal,  see  Appeal,  X. 

Pleading  attacking  court  record,  see 
Pleading,   §  42. 

§  10.  Defects,  amendment  and  correc- 
tion. 
A  public  record  should  not  be  altered 
or  its  veracity  questioned,  unless  the 
power  as  well  as  the  right  to  alter 
or  amend  is  clearly  shown. 

Rod  ley's  Admr.  v.   Morris,   6  Ky. 
Opin.  151. 

§17.  Supplying  or  restoring  records  or 
instruments  lost  or  destroyed. 
If   answers   have   been   lost,   defen- 
dants should  be  allowed  to  file  another 
substitute  answer. 

Literal  v.  Martin,  6  Ky.  Opin.  407. 


A  court  whose  records  have  been  de- 
stroyed by  fire,  under  sections  13  and 
14,  chapter  35,  Rev.  Stat.,  may  appoint 
a  commission  to  supply  the  records. 
Green  v.  Stevens,  1  Ky.  Opin.  36. 

RECOUPMENT. 

Of  damages  for  breach  of  warranty, 
see  Bills  and  Notes,  §  528. 

REDEMPTION. 

See  Mortgages,  XI. 

From   execution   sale,   see   Execution, 

§  291. 
From     Judicial     sales,     see     Judicial 

Sales,  §  59. 
From  tax  sale,  see  Taxation,  X. 
Negligent  loss  of  right,  see  Auctions 

and  Auctioneers,  §  8. 

RE-ENTRY. 

By   landlord,   see   Landlord   and   Ten- 
ant, §  277. 

REFERENCE. 

I.  NATURE,  GROUNDS,  AND  ORDER 
OF   REJF'ERENCE. 

§3.  Matters  subject  to  reference  in 
general. 
Where,  under  the  provisions  of  a 
contract  of  sale,  it  is  provided  that 
in  the  event  of  the  failure  of  the 
purchaser  to  keep  up  his  payments 
the  seller  might  take  possession  upon 
paying  for  improvements  made  and 
refunding  the  purchase-money  paid,  it 
is  held  that  before  tendering  such 
payments,  he  is  entitled  to  have  the 
chancellor  refer  the  question  to  a 
commissioner  to  determine  the  value 
of  such  improvements. 

Todd  V.  Kirby,  12  Ky.  Opin.  30. 

REFORMATION  OF  INSTRU- 

MENTS. 

I.     RIGHT     OF     ACTION    AND     DE- 
FENSES. 
§    2.  Right  to  reformation  in  gen- 
eral. 
§    5.  Instruments    which    may    be 
reformed. 
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§  10.  Matters  subject  to  reforma- 
tion. 

§  13. Matter  of  description. 

§  15.  Grounds  for  reformation. 

S  16. In  general. 

§  17. Mistake   of  fact. 

§19. Mutuality  of  mistake. 

§  25.  Defenses   and   objections    to 
relief. 
II.  PROCEEDINGS  AND  RELIEF. 

§  31.  Jurisdiction  and  venue. 

§  32.  Limitations   and   Laches. 

§35.  Pleading. 

§  42.  Evidence. 

§  45. Weight  and  sufficiency. 

Of  deed,    see   Auctions   and   Auction- 
eers, §  8;  Deeds,  §  115. 

I,    RIGHT     OF    ACTION     AND    DE- 

FENSES. 

§2.  Right  to  reformation  in  general. 
A  court  of  equity  can  not,  under  the 
guise  of  reforming  a  written  contract, 
reduce  to  writing  one  which  the  par- 
ties left  to  the  recollection  of  a  sin- 
gle witness,  and  which  can  not  be 
enforced  because  of  the  statute  of 
frauds. 

Palmer  v.  Palmer,  7  Ky.  Opin.  29. 

§5.  Instruments  which  hiay  be  re- 
formed. 
The  grantee  in  a  deed  is  entitled 
to  have  the  deed  so  reformed  as  to 
correctly  describe  the  property  in- 
tended to  be  conveyed  thereby. 

Lawrence    v.    Middleton,    5    Ky. 
Opin.  600. 

§10.  Matters    subject   to    reformation. 

§13. Matter  of  description. 

A  grantor  who  sues  to  correct  a 
deed  made  so  as  to  reserve  a  family 
graveyard  from  the  land  conveyed  in 
accordance  with  the  agreement  of 
purchase  will  fail,  where  there  is 
no  proof  introduced  showing  a  mis- 
take in  the  execution  of  the  deed. 
Barlow  v.  Hudson,  12  Ky.  Opin. 
452. 

Mistakes  in  drawing  instruments 
may  be  shown  by  parol,  and  the  re- 
lief granted  by  a  court  of  equity;  but 
in  such  cases  the  evidence  of  mis- 
take should  be  clear  and  convincing. 
Imeson  &  Limerick  v.  Bridge  Co., 
12  Ky.  Opin,  492. 


Where,  by  the  mistake  of  one  who 
draws  a  deed,  there  is  conveyed  more 
than  double  the  number  of  acres  in- 
tended by  the  parties,  a  court  of 
equity  will  correct  the  deed;  and 
where  a  statement  in  a  deed  says, 
''containing  one  hundred  acres,  more 
or  less,"  it  can  not  reasonably  be  be- 
lieved that  it  was  intended  by  the 
term  "more  or  less'*  to  provide  for 
an  excess  of  more  than  double  the 
quantity  named. 

Counts   v.  Kitchen,   12  Ky.   Opin. 
695. 

§  15.  Grounds  for  reformation. 

§  16. In  general. 

Relief  can  only  be  granted  on  the 
ground  of  mistake  in  a  written  in- 
strument when  the  mistake  is  plainly 
and  clearly  proved. 

Talbott  V.  Lee,  4  Ky.  Opin.  94. 

Before  the  chancellor  undertakes  to 
alter  or  vary  the  terms  of  a  deed, 
either  on  the  ground  of  fraud  or  mis- 
take, he  ought  to  be  well  satisfied 
that  the  draftsman  has  failed  to  em- 
body the  real  contract  in  th'e  writing, 
and  where  there  is  conflicting  tes- 
timony raising  a  doubt  as  to  what 
was  the  real  contract  between  the 
parties,  the  written  evidence  of  the 
contract  must  control  the  action  of 
the  chancellor,  and  the  contents  of 
the  conveyance  must  determine  the 
question. 

Wiltey  V.  Deff,  11  Ky.  Opin.  61. 

§17. Mistake  of  fact. 

If  a  mistake  be  known  to  one  party 
and  it  operates  as  a  surprise  or  fraud 
upon  the  other  party,  who  is  ignor- 
ant of  it,  the  latter,  but  not  the  for- 
mer, can  obtain  relief  in  equity  upon 
the  ground  of  mistake. 

Brown    v.    Greiger,    11    Ky.    Opin. 
240. 

Mistake  can  not  furnish  ground  for 
relief  to  the  party  by  whose  fault  it' 
occurs,  nor  can  a  mistake  be  relied 
on  for  affirmative  relief  against  a 
written  contract  by  a  party  who  knew 
of  the  facts  at  the  time  he  made  the 
contract. 

Brown    v.    Geiger,    11    Ky.    Opin. 
240. 

Where  a  person  buys  real  estate 
and   directs   that   it  be    conveyed   to 


1767     (5 19) 


REFORMATION  OF  INSTRUMENTS  I.  II. 


(S  35)     1768 


his  wife,  and  the  writer  of  the  deed 
by  mistake  so  writes  it  that  a  life 
estate  only  is  conveyed  to  her,  and 
the  fee  simple  is  conveyed  to  his 
minor  children,  and  they  have  paid 
nothing  for  it,  such  deed  may  be  re- 
formed at  the  suit  of  the  purchaser. 
Brown  v.  McConn,  13  Ky.  Opin. 
112. 

§19. Mutuality  of  mistake. 

Where  relief  is  sought  on  account 
of  mistake,  the  mistake  must  be  es- 
tablished by  proof  that  it  was  mutual 
and  must  be  shown  to  the  satisfac- 
tion of  the  court. 

Sanders   v.   Wilson,   6   Ky.    Opin. 
572. 

§25.  Defenses  and  objections  to  re- 
iief. 
The  failure  of  the  grantee  of  land 
to  read  the  deed  and  know  its  con- 
tents, where  he  had  an  opportunity 
to  do  so,  is  culpable  negligence 
against  which  a  court  of  equity  will 
not  grant  relief. 

Miller  v.  Sutton,  6  Ky.  Opin.  86. 

II.     PROCEEDINGS     AND     RELIE3F. 

§  31.  Jurisdiction  and  venue. 

In  order  to  confer  power  on  a  chan- 
cellor to  reform  a  contract,  there 
must  be  fraud  or  mistake,  and  the  one 
or  the  other  must  be  charged. 

Johnson  v.  Shannon,  4  Ky.  Opin. 
236. 

§32.  Limitations  and  laclies. 

When  the  legal  title  to  real  estate 
is  allowed  to  remain  in  a  person  for 
fifteen  years  or  more,  and  until  after 
he  becomes  insolvent,  the  deed  ought 
not  to  be  reformed  l3Ut  permit  it  to 
be  shown  that  the  property  really  be- 
longed to  the  grantee's  wife,  after 
the  rights  of  creditors  have  inter- 
vened upon  the  faith  that  the  land 
belonged  to  the  husband,  but  in  such 
case  the  loss  should  be  made  to  fall 
upon  the  one  whose  negligence 
brought  about  the  state  of  affairs  as 
they  exist. 

Barbee  v.  Northern  Bank  of  Ken- 
tucky, 11  Ky.  Opin.  201. 

§35.  Pieading. 

A  charge  in  a  petition  for  reforma- 
tion of  a  contract,  "that  some  of  the 


terms  o^  the  contract  were  omitted," 
is  not  sufficient  allegation  of  fraud  or 
mistake, 

Johnson  v.  Shannon,  4  Ky.  Opin. 
236. 

§42.  Evidence. 

Where  the  parties  to  a  written 
contract  admit  that  the  writing  is  de- 
fective and  does  not  contain  all  that 
was  agreed  on  by  the  parties,  it 
opens  the  door  for  proof  to  add  to 
and  vary  the  stipulations  in  the  man- 
ner authorized  by  the  evidence. 

Honaker  v.  Buckley,  13  Ky.  Opin. 
56. 

§35. Weight  and  sufficiency. 

A  court  will  not  reform  a  deed  upon 
the  testimony  of  the  grantor  alone 
as  to  a  mistake,  where  the  convey- 
ance accomplished  the  object  which 
the  grantor  desires,  where  she  un- 
derstands the  English  langruage  suffi- 
ciently to  comprehend  ordinary  busi- 
ness transactions. 

Reader  v.  Schickiser,  7  Ky.  Opin. 
98. 

The  evidence  was  held  too  vague 
and  uncertain  both  as  to  the  exist- 
ence of  mistake  of  fact  and  the  char- 
acter of  the  obligation  intended  to  be 
imposed  by  a  resolution  passed  by 
stockholders  of  a  turnpike  company, 
to  authorize  the  chancellor  to  reform 
the  contract,  either  for  the  purpose 
of  giving  it  a  certain  legal  effect,  or 
of  adjudging  relief  against  it. 

Grohagan  &  Co.  v.  Headquarters 
&  Steel  Run  Turnpike  R.  Co.,  6 
Ky.  Opin.  349.    * 

The  evidence  of  parties  directly  in- 
terested was  held  not  sufficient  to 
Justify  the  reformation  of  a  deed  to 
the  land  in  question. 

Weisenberger  v.  Groebe,  7  Ky. 
Opin.  72. 

An  alleged  mistake  in  the  execu- 
tion of  a  deed  for  land  should  not  be 
corrected  upon  the  testimony  of  the 
plaintiff  alone. 

Wipp  V.  Scott,  7  Ky.  Opin.  534. 

Where  a  conveyance  of  real  estate 
is  made  to  a  person  about  twelve 
years  before  he  incurs  a  debt,  and 
about  seventeen  years  before  his 
death,   and   twenty-four   years   before 
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his  widow  sets  up  a  claim  to  the  land 
in  order  to  defeat  her  husband's  cred- 
itor, claiming  that  by  mistake  the 
conyeyance  was  made  to  her  husband 
instead  of  to  her,  she  must,  by  reason 
of  the  great  lapse  of  time  in  assert- 
ing her  claim,  be  able  to  clearly  prove 
her  claim  to  defeat  the  creditor. 

Fluty    V.    Norton,    13    Ky.    Opin. 
352. 

REGULATIONS. 

Of  brokerage  business,  see  Brokers,  I. 
Of  lotteries,  see  Lotteries,  §§  1,  5. 
Of  sale   of   intoxicating   liquors,    see 

Intoxicating  Liquors,  §  6. 
Of     weights      and      measures,      see 

Weights  and  Measures,  §  1. 

REHEARING. 

Considering  petition  for,  see  Appeal, 

§830. 
Overruling   petition   for,   see   Appeal, 

§  830. 

REIMBURSEMENT. 

Of     guardian,     see     Guardian      and 

Ward,  §  68. 
Of    husband     for     Improvements     on 

wife's     lands,     see     Husband     and 

Wife,  §  141. 

REINSTATEMENT. 

Of  attachment,  see  Attachment,  §  275. 
Of  injunction,  see  Injunction,  §  183. 

REINVESTMENT. 

Of  proceeds  of  trust  property,  see 
Trusts,  §§  184,  202. 

RELATIVES. 

Right  to  compensation  for  services, 
see  Work  and  Labor,  §  7. 

RELEASE. 

By  guardian  to  receiver,  see  Guardian 
and  Ward,  §  64. 

By  husband  of  interest  in  wife's  es- 
tate, see  Husband  and  Wife,   §  88. 


Cancellation  of  release  of  mortgage, 

see     Cancellation    of    Instruments, 

S2. 
E«£fect     of     release,     see     Mortgages, 

§  315. 
From      subscription      for      corporate 

stock,  see  Corporations,  §  84. 
Of  attached  property,  see  Attachment, 

§  192. 
Of  debt  by   marriage  of   debtor  and 

creditor,    see    Husband    and    Wife, 

§  55. 
Of  dower  by  Joinder  in  mortgage,  see 

Dower,  §  15. 
Of  dower  in  lands  by  husband,   see 

Husband  and  Wife,  §  46. 
Of  dower  right,  see  Dower,  §  53. 
Of  guarantor,  see  Guaranty,  §  53. 
Of  levy  of  execution,  see  E«xecution, 

§  146. 
Of  mortgage,  see  Mortgages,   §§  309, 

310. 
Of  surety,  see  Principal  and  Surety, 

§  156. 
Partial  release,  see  Mortgages,  §  310. 


RELIEF. 

Alternative,      see  Contracts,      §   331, 
332. 


RELIGIOUS  SOCIETIES. 

§  15.  Property   and   funds. 

§  20. Sale  and  conveyance. 

§23. Effect      of      division      of 

church  or  society. 
§  24. Jurisdiction   of  courts   to 

determine  rights  of  property. 

Consideration  for  subscription  to 
church,  see  Subscriptions,   §   5. 

Parol  gift  of  land  to,  see  Adverse 
Possession,  §  106. 

Title  by  adverse  possession  and  lim- 
itation, see  Adverse  Possession, 
§  106. 

§  15.  Property  and  funds. 

Where  it  is  not  alleged  in  the  pe- 
tition that  prior  to  the  partial  execu- 
tion of  the  deed,  the  trustees  had 
given  the  notice  to  the  preacher  in 
charge,  or  the  presiding  elder,  as 
required  by  the  Methodist  discipline, 
such  paper  could  not  bind  the  church, 
nor  has   the  chancellor  the  right  to 
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enforce  its  specific  execution  against 
that  organization. 

Trustees      of      North      Episcopal 

Church    V.     Chambers,     5     Ky. 

Opin.  346. 

Under  the  church  discipline,  the 
trustees  might  have  advanced  the 
amount  due  appellee,  and  then  mort- 
gaged the  church  property  to  raise 
money  to  reimburse  themselves;  and 
from  this  expressed  delegation  of 
power  it  may  be  implied  that,  with 
the  creditor's  consent,  they  may  se- 
cure his  debt  by  making  the  mort- 
gage directly  to  him. 

Trustees      of      North      Episcopal 

Church    V.     Chambers,     5     Ky. 

Opin.   346. 

Where  a  lot  was  conveyed  to  trus- 
tees for  the  purpose  of  having  a 
church  built  thereon  for  the  use  and 
benefit  of  the  congregation  for  the 
purpose  of  worship,  and  the  trustees  | 
were  only  invested  with  the  control, 
and  in  nowise  vested  with  a  legal 
title  or  the  right  to  sell  the  prop- 
erty, it  does  not  follow  that  after  a 
majority  of  the  original  congregation 
had  abandoned  the  use  of  the  prop- 
erty, having  left  some  of  the  original 
members  there  to  worship  in  the  old 
house,  who  continued  to  worship 
there,  and  being*  of  the  same  persua- 
sion, they  could  not  be  ousted  by 
the  trustees. 

Hines  v.  Jones,  1  Ky.  Opin.  219. 

§20. Sale  and  conveyance. 

Where  the  deed  to  a  church  de- 
clared that  the  land  should  be  held 
for  the  use  of  the  members  of  the 
church  according  to  the  rules  and 
discipline  agreed  upon  and  adopted 
by  the  ministers  of  the  church  at 
their  general  conference;  and  one  of 
the  rules  adopted  is  that  St  the  trus- 
tees holding  the  property  for  church 
purposes  have  advanced  money  or 
become  responsible  for  such  money 
and  pay  it,  they  may  sell  or 
mortgage  the  property  to  pay  or  se- 
cure the  debt;  it  is  held  that  the 
church  property  is  liable  for  a  debt 
due  a  trustee  who  has  paid  the  con- 
tractor for  erecting  the  church  and 
where  the  trustees  were  required  to 
borrow  money  to  pay  such  contractor 
and  have  to  pay  interest  thereon,  the 


interest    becomes    a    proper    charge 
upon  said  church  also. 

Cornelius  v.  Tully,   10  Ky.   Opin. 
931. 

§23< Effect   of   division    of   church 

or  society. 
Under  the  Act  of  1814  "if  any 
schism  or  division  shall  fake  place 
in  the  congregation  or  church  for 
any  cause,"  either  of  the  parties  so 
divided  may  use  the  house  of  worship, 
the  time  to  be  proportioned  to  the 
members  of  each  faction. 

Ransom  v.  Rogers,   12  Ky.   Opin. 

739. 

§24« Jurisdiction  of  courts  to  de- 
termine rights  of  property. 
Where  there  is  a  faction  of  a  Bap- 
tist church  expelled  by  the  action  of 
the  other  faction,  the  question,  of 
whether  it  was  done  in  good  faith 
upon  the  ground  of  immorality,  on  the 
part  of  the  excluded  members,  and 
whether  such  expulsion  was  in  ac- 
cordance with  the  rules  governing 
the  church,  must  be  controlled  by  the 
organic  law  of  the  church,  and  will 
not  be  determined  by  the  court,  but 
when  the  church  undertakes  to  in- 
vade the  property  rights  of  its  mem- 
bers and  to  exclude  them  from  the 
use  of  church  property,  then  the 
church  organization  must  be  treated 
as  any  other  voluntary  association, 
and  the  courts  will  protect  the  rights 
of  property. 

Ransom  v.   Rogers,  12  Ky.   Opin. 
739. 

REMAINDERS. 

§    2.  Requisites   and   validity. 

§    4. Contingent  remainder. 

§  11.  Rights  and  liabilities  of  re- 
maindermen as  to  property  In 
general. 

§  14.  Sale  and  conveyance  by  re- 
maindermen. 

§  17.  Actions  by  or  against  re- 
maindermen. 

See  Wills,  §  622. 

Contingent     remainder,     see     Deeds, 

§  133;   Wills.  §  630. 
Liability  for  improvements   made  by 

life  tenant,  see  Ldfe  Estates,  §  17. 
Subject  to   execution,  see  Execution, 

fi  21. 
Vested  remainder,  see  Wills,  S  634. 
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§2.  Requisites  and  validity. 

§4d Contingent    remainders. 

Where  a  testator  placed  the  title 
to  all  of  his  estate  in  his  executors 
and  provided  that  his  daughters,  who 
were  given  a  life  estate,  should  have 
no  power  to  sell  or  incumber  the 
property;  and  at  the  death  of  the 
Ufe  tenant  the  estate  was  directed 
to  be  conveyed  by  the  executors  or 
paid  to  her  descendants,  if  there 
should  be  any,  in  the  same  manner 
as  it  would  pass  by  the  laws  of  de- 
scent if  the  same  were  to  descend 
from  her,  and;  if  there  were  no  such 
descendants  then  the  same  should  be 
conveyed  and  paid  to  her  heirs,  it 
was  held  that  the  real  estate  could 
not  be  conveyed  and  a  good  title 
given  by  the  life  tenant,  even  if  her 
children,  who  were  all  of  full  age, 
should  join  in  such  conveyance;  that 
the  grandchildren  did  not  receive  a 
fee  by  the  terms  of  such  will,  but  that 
their  interests  were  contingent  and 
not  vested;  and  that  in  the  event 
that  any  of  said  grandchildren  should 
die  prior  to  the  life  tenant,  the  chil- 
dren of  such  grandchild  would  not 
be  estopped  to  assert  their  interest, 
even  though  their  parents  had  joined 
the  life  tenant  in  a  conveyance. 

Taylor  v.  Jacob,  11  Ky.  Opin.  924. 

§11.  Rights  and  liabilities  of  remain- 
derman as  to  property  in  gen- 
eral. 
Where  a  will  does  not  require  a  de- 
visee of  a  life  interest  to  execute  a 
bond  for  protection  of  the  remainder- 
men, the  remaindermen,  and  not  the 
executor,  should  apply  for  a  bond  if 
their  rights  are  in  danger. 

Denton's    Exr.    v.    Parker,    6    Ky. 
Opin.  227. 

§  14.  Sale  and  conveyances  by  remain- 
dermen. 
The  remainder  after  a  life  estate  Is 
a  vendible  interest,   however  remote 
and  contingent. 

Patton  V.   Harrison,  1   Ky.   Opin. 
304. 

§17.  Actions  by  or  against  remainder- 
men. 
The  cause  of  action  of  a  remainder- 
man for  the  possession  and  recovery 
of  real  estate  does  not  accrue  until 
the  death  of  the  life  tenant,  and  the 


statute  of  limitations  begins  to  run 
against  such  remainderman  from  the 
date  of  such  death. 

Mays    V.    Hannah,    11    Ky.    Opin. 
630. 

The  remainder  interests  of  devisees 
in  an  estate  can  not  be  subjected 
until  the  coercive  process  of  the  law 
has  been  exhausted  as  to  the  surviv- 
ing partner  and  the  executor  of  the 
testator. 

Ellis    V.    Johnson,    11    Ky.    Opin. 
868. 


REMAND. 

Proceedings    after    remand,    see    Ap- 
peal, §  1203. 


REMEDIES. 

By  appeal,  see  Appeal,  I. 

By  attachment,  see  Attachment,  §  1. 

By  injunction,  see  Injunction,  I,  A. 

For  failure  to  make  return  of  execu- 
tion, see  £3xecution,  §  347. 

For  wrongful  enforcement  of  taxes, 
see  Taxation,  VHI,  C. 

Of  buyer,  see  Sales,  VIII,  §  8. 

Of  creditors  and  purchasers,  see 
Fraudulent  Conveyances,  III. 

Of  creditors,  see  Assignments  for 
Benefit  of  Creditors,  V;  Guaranty, 
IV;  Principal  and  Surety,  IV. 

Of  Grantor,  see  Guaranty,  V. 

Of  party  to  usurious  contract,  see 
Usury,  §§  89,  1020. 

Of  purchaser,  see  Vendor  and  Pur- 
chaser, VII. 

Of  seller,  see  Sales,  VII. 

Of  sureties,  see  Principal  and  Surety, 
V. 

Of  taxpayers,  see  Municipal  Corpora- 
tions, XIII,  E,  §  536. 

Of  vendor,  see  Vendor  and  Purchaser, 
VI. 

Summary  remedy  on  attachment 
bond,  see  Attachment,  §  340. 


REMITTITUR. 

To  prevent  reversal  of  judgment,  see 
Appeal,   §  1140. 
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REMOVAL. 

Of  buildings  from  land,  see  Improve- 
ment, §  4. 

Of  property  from  leased  premises, 
see  Landlord  and  Tenant,  §  251. 

REMOVAL  OF  CAUSES. 

I.  POWER  TO  REMOVE  AND  RIGHT 
OP  REMOVAL   IN   GENERAL. 
§  10.  Jurisdiction  of  state  court. 
VL  PROCEEDINGS      TO      PROCURE 
AND  EFFECT  REMOVAL. 
§  88.  Bond. 

§  96.  Proceedings    in    state    court 
after  removal. 
VII.  REMAND     OR    DISMISSAL    OF 
CAUSE. 
§  107.  Proceedings  for  remand  and 
review  thereof. 
Transfer  of  causes  to  equity  docket, 
see  Trial,  §  11. 

I.  POWER  TO  REMOVE  AND  RIGHT 
OF  REMOVAL  IN  GENERAL. 

§  10.  Jurisdiction  of  state  court. 

A  motion  to  transfer  a  criminal 
case  against  a  negro  pending  in  the 
county  court  to  the  United  States 
Court,  was  held  properly  overruled, 
since  Jurisdiction  was  in  the  state 
court. 

Turpin   v.   Commonwealth,   6   Ky. 
Opin.   559. 

VL    PROCEEDINGS    TO    PROCURE 
AND  EFFECT  OF  REMOVAL. 

§88.  Bond. 

Where  the  conditions  exist  to  au- 
thorize the  transfer  of  a  cause  from 
the  state  to  federal  court,  the  appli- 
cant for  transfer  must  at  the  time  of 
making  his  application  offer  good 
surety  that  he  will  enter  said  cause 
in  the  federal  court  and  file  copy  of 
papers  as  required  hy  the  Federal 
Statutes. 

Duncan  v.  Griffy,  8  Ky.  Opin.  610. 

§96.  Proceedings  in  state  court  after 
removal. 
After  the  filing  of  a  petition,  for 
removal  to  the  United  States  Court, 
properly  verified,  further  proceedings 
in  the  state  court  should  cease  and 
not    be    resumed    until    a    certificate 


from  the  Federal  court  stating  that 
the  petitioner  has  failed  to  file  a  copy 
of  the  record  in  that  court  is  pro- 
duced.' 

Peyton  v.  Carter,  4  Ky.  Opin.  261. 

VII.     REMAND    OR    DISMISSAL    OF 

CAUSEl 

§107.  Proceedinga  for  remand  and   re- 
view thereof. 
A  motion  to  remand  must  be  made, 
or  objection  will  be  waived. 

Webb   v.   Stephens,    4   Ky.   Opin. 
601. 


RENEWAL. 

Of  bill  or  note,  see  Bills  and  Notes, 

§§  138,  141. 
Presumption  of  renewal  of  note,   see 

Bills  and  Notes,  §  430. 


RENTS. 

See  Execution,  §  281;  Judgment,  S  800; 
Landlord  and  Tenant,  VIII;  Par- 
tition, §  109. 

Accruing  on  estate  of  deceased,  see 
Descent  and  Distribution,  §  52. 

Action  for,  see  Mortgages,  §  547. 

Action  for  rent  not  due — Allegation 
of  fraud,  see  Attachment,  §  39. 

Application  of  by  receivers,  see  Re- 
ceivers, §  93. 

From  lease  of  wife's  separate  prop- 
erty, see  Husband  and  Wife,  9  125. 

Liability  of  mortgagor  for  rent,  see 
Mortgages,  §  547. 

Liability  of  purchaser  for  rents  and 
profits,  see  Vendor  and  Purchaser, 
§  196. 

Lien  on,  see  Attachi;nent,  §  184. 

Sale  of.  Bee  ESxecutors  and  Adminis- 
trators,  §   131. 

When  not  chargeable,  see  Descent 
and  Distribution,  §  92. 

When  vests  in  heirs  or  devisees,  see 
Descent  and  Distribution,  §  79. 

REPAIRS. 

Cost  of  repairing  streets,  see  Munici- 
pal Corporations,  §  414. 

Duty  as  between  landlord  and  ten- 
ant, see  Landlord  and  Tenant, 
§  150. 
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Liability  for,  see  Landlord  and  Ten< 

ant,  §  152. 
Of  highways,  see  Highways,  §  105. 


REPEAL. 

By  implication,  see  Statutes,  §  160. 

Of  act  creating  court — Eiffect  on  pend- 
ing suits,  see  Courts,  §  6. 

Of  act  of  Legislature — ^Elffect  of,  see 
Courts,  §  6. 

Of  statutes,  see  Statutes,  V. 

Power  of  legislature  to  repeal  or 
change  statute,  see  Statutes,  §  149. 


REPLEVIN. 

L  RIGHT     OP     ACTION     AND     DE- 
FENSES. 
9  lOH-  Conditions     precedent     in 

general. 
§  12.  Defenses. 

§  15.  Persons  entitled  to  sue. 
DL  PROCEEDINGS      FOR      TAKING 
AND    REDLIVERY    OF   PROP- 
ERTY. 
§  26.  Alfidavit. 

§  27. Necessity  and  purpose. 

1 33.  Replevin  bond   or  undertak- 
ing. 
847.  Proceedings    for    redelivery 

of  property  to  defendant. 
§  49. Bonds  or  undertakings. 

IV.  PLEADING  AND  EVIDE5NCE. 

S56.  Declaration,     complaint,     or 

petition. 
§  59. Description  and  value  of 

property. 
S  60. Taking  and  detention  by 

defendant. 
S  69.  Issues,  proof,  and  variance. 
§72.  Weight     and     sufficiency    of 

evidence. 

V.  DAMAGES. 

§  74.  Elements   of   compensation. 

VI.  TRIAL,    JUDGMENT,    ENFORC& 

MENT    OF    JUDGMENT,    AND 

REVIEW. 
§  86.  Scope  of  inquiry  and  powers 

of  court 
§91.  Instructions. 
§  92.  Verdict    and    findings. 

§96. Value  of  property. 

§99.  Judgment. 

§100. ^Form  and  requisites   in 


general. 


VII.  LIABILITIES  ON  BONDS  AND 
UNDERTAKINGS. 

§  118.  Accrual  or  release  of  lia- 
bility by  breach  or  fulfillment 
of  conditions. 

§  120. Redelivery  bonds  or  un- 
dertakings. 

§  122.  Rights  and  remedies  of 
sureties. 

§  123.  Discharge  of  sureties. 

9  127.  Actions. 

!  130. Defenses. 

§  135. Trial,  judgment,  and  re- 
view. 

Replevin  bond,  see  Landlord  and  Ten- 
ant, §  279. 

I.  RIGHT     OF     ACTION     AND     DE- 
FENSES. 

§  10'/^.  Conditions  precedent  in  gener- 

ai. 
Where  pawned  property  is  levied  on 
and  sold  by  creditor  of  the  pawn- 
broker, the  legal  owner  of  the  prop- 
erty can  not  recover  the  property 
from  the  purchaser  without  tender- 
ing the  amount  bid  and  paid  for  the 
property,  where  it  is  less  than  the 
amount  owing  by  him  to  the  pawn- 
broker. 

New  Jersey  Mut.  Ins.  Co.  v.  Glore, 

6  Ky.  Opin.  523. 

§  12.  Defenses. 

The  execution  of  a  replevin  bond 
and  the  subsequent  surrender  of  prop- 
erty" to  be  sold  under  an  execution 
issued  on  the  replevin  bond,  operates 
to  estop  the  party  so  doing  and  his 
vendee  from  claiming  an  interest  in 
the  land  surrendered. 

Lackery  v.  Lackery,  2  Ky.  Opin. 
109. 

§  15.  Persons  entitled  to  sue. 

The  possession  of  personal  proper- 
ty is  prima  facie  evidence  of  owner- 
ship which  will  entitle  the  party  so 
possessed  to  maintain  an  action 
against  whoever  may  deprive  him  of 
his  possession. 

Wiley  V.  Gates,  2  Ky.  Opin.  156. 

Ill     PROCEEDINGS     FOR     TAKING 

AND   REDEaJVERY   OF 

PROPERTY. 

§26.  Affidavit. 

§27. Necessity  and  purpose. 

It  is  only  when  the  plalntifC  asks  an 
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order  for  the  immediate  delivery  of 
possession  of  personal  property  sued 
for  that  the  affidavit  mentioned  in 
§  181  of  the  Code  is  required. 

Adams  v.  Craycroft,  10  Ky.  Opin. 
910. 

§33.  Replevin  bond  or  undertaking. 
In  taking  a  replevin  bond,  a  sheriff 
is  required,  in  good  faith,  to  exercise 
reasonable  diligence  and  discretion 
in  ascertaining  the  solvency  of  the 
sureties  offered:  but  he  is  not  liable 
for  a  breach  of  his  official  bond  in 
all  cases  where  it  turned  out  that  the 
sureties   taken   were   insufficient. 

Commonwealth    v.    Dickerson,    6 
Ky.  Opin.  2. 

Although  a  replevin  bond  might  be 
quashed  before  satisfaction,  a  motion 
to  that  effect  comes  too  late  after 
payment. 

Denton  v.  Price,  3  Ky.  Opin.  498. 

The  execution  of  a  replevin  bond  is 
a   merger   of   the    Judgment    and    re- 
leases   all    the    judgment    defendants 
who  fail  to  sign  the  replevin  bond. 
Hamilton   v.   Hicks,   4   Ky.   Opin. 
654. 

Where  one  signs  a  blank  replevin 
bond,  it  will  be  presumed  that  the 
execution  debtor  or  the  sheriff  had 
authority  from  the  person  so  signing 
to  fill  the  blanks,  unless  such  author- 
ity is  revoked  before  the  blanks  have 
been  filled. 

Adams  v.   Cockerill,   6   Ky.   Opin. 
459. 

Where  no  bond  was  executed  in  an 
action  for  recovery  of  specific  per- 
sonal property,  as  required  by  Civil 
Code,  a  Judgment  for  plaintiff  will  be 
reversed. 

Blain  v.  Grundy,  7  Ky.  Opin.  105. 

Where  there  is  no  execution  on  a 
replevin  bond  for  more  than  fourteen 
months,  the  surety  will  be  released. 
Stafford  v.  Campbell,  8  Ky.  Opin. 
533. 

§47.  Proceedings     for     redelivery    of 
property  to   defendant. 

§49. Bonds    or   undertakings. 

If  a  constable  accepts  on  a  replevin 
bond  a  surety  who  is  worthless  he 
thereby  fails  to  perform  his  duty,  for 


which  he  and  his  sureties  become  lia- 
ble, but  there  is  no  liability  on  such 
bond  where  the  security  on  the  re- 
plevin bond  was  good  at  the  time  he 
was  taken.  His  subsequent  financial 
failure  or  insolvency  will  not  render 
the  officer  liable  who  took  the  bond. 
Christ  V.  Yewell,  10  Ky.  Opin.  6^0. 

In  case  it  is  sought  to  hold  a  sheriff 
and  his  sureties  liable  for  loss  sus- 
tained because  of  the  acceptance  of 
an  insolvent  surety  on  a  replevin 
bond,  the  plaintiff  must  allege  and 
prove  two  things,  namely:  Insolvency 
of  the  surety  and  damage  to  the  exe- 
cution plaintiff  by  reason  of  the  ac- 
ceptance of  such  insufficient  security. 
Jones  V.  Shiletto  &  Co.,  10  Ky. 
Opin.  581. 

Where  it  is  sought  to  hold  a  sheriff 
and  his  sureties  liable  for  damages 
sustained  because  of  the  acceptance 
of  an  insolvent  surety  on  a  replevin 
bond,  facts  must  be  pleaded  showing 
such  insolvency  and  showing  that 
damages  resulted  to  plaintiff;  and  it 
must  be  alleged  and  proved  that  the 
execution  defendant  was  solvent  when 
the  replevin  bond  was  executed,  and 
that  during  the  time  for  which  the 
power  to  enforce  the  judgment  was 
in  abeyance  by  reason  of  the  execu- 
tion of  the  replevin  bond,  the  execu- 
tion defendant  became  insolvent. 

Jones   V.   Shiletto   &   Co.,   10    Ky. 
Opin.  581. 

IV.    PLEADING    AND    EVIDENCE. 

§  56.  Deciaration,    complaint,    or    peti- 
tion. 

§59. Description      and      value      of 

property. 
In  an  action  to  recover  possession 
of  personal  property  the  petition  must 
allege    the    value     of    the    property 
sought  to  be  recovered. 

Magill  V.  W^atson,  8  Ky.  Opin.  133. 

§60. Taking  and  detention  by  de- 
fendant. 
An  allegation  in  a  petition  that  de- 
fendant took  the  property  on  plaintifif 
and  carried  it  off  and  never  returned 
it,  is  in  effect  an  allegation  of  con 
version. 

Brook  V.  Nix,  6  Ky.  Opin.  165. 
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§69.  Issues,    proof,    and    variance. 

In  an  action  in  equity  on  the  bond 
of  the  plaintiff  in  a  replevin  suit  for 
his  failure  to  prosecute  same,  the  loss 
the  defendant  therein  might  have  sus- 
tained for  a  breach  of  the  bond  was 
a  subject  of  proof,  and  he  must  show 
that  he  had  been  deprived  of  his 
property,  and  the  exent  of  the  loss 
therefrom  by  proving  the  value  of  the 
property  replevied,  a  mere  judgment 
for  the  face  of  the  bond,  for  the  al- 
leged breach  not  being  sufficient 
Cottrill  V.  Kinser,  2  Ky.  Opin.  409. 

§72i  Weight    and    sufficiency    of    evi- 
dence. 
Sufficiency  of  evidence  of  title   to 
the  property  sought  to  be  recovered. 
Arosmith     v.     Plummer,     6     Ky. 
Opin.   443. 

V.     DAMAGES. 

§74.  Elements  of  compensation. 

A  fair  equitable  construction  of  di- 
rections to  assess  damages  for  de- 
tention of  personal  property,  requires 
that  the  assessment  should  embrace 
the  entire  detention,  preceding  the 
trial. 

Coil  V.  Taylor,  4  Ky.  Opin.  251. 

VI.    TRIAL,  JUDGMENT,  ENFORCE- 
MENT   OF    JUDGMENT,    AND 
REVIEW. 

§86.  Scope  of  inquiry  and  powers  of 
court. 
The  court  in  an  action  of  replevin 
may  assess  damages  or  adjudge  the 
valae  of  the  property  taken,  where  a 
jury  has  been  waived. 

Brook  V.  Nix,  6  Ky.  Opin.  165. 

§91.  instructions. 

An  instruction  in  an  action  for  re- 
plevin "that  if  the  jury  believe  from 
the  evidence  that  an  indemnifying 
bond  was  taken  by  the  defendant, 
sheriff,  prior  to  the  institution  of  the 
action  and  before  the  sale  of  the 
horse  levied  on,  and  that  the  surety 
on  the  bond  was  good,  they  will  find 
for  the  defendants,"  limits  the  inquiry 
to  the  mere  question  of  whether  there 
was  ai  bond  executed,  and  withdraws 
from  the  consideration  of  the  jury  the 
question  whether    the    title    to    the 


horse  was  in  plaintiff,  and  whether  he 
was  subject  to  a  distress  warrant. 
Rowland  v.  Oldham,  6  Ky.  Opin. 
373. 

An  Instruction  predicated  upon  the 
rule,  "that  the  jury  should  find  for 
the  plaintiff  damages  for  the  deten^ 
tion  of  the  horse,  for  the  time  so 
detained,  both  before  and  after  in- 
stitution of  the  suit,"  is  not  erro- 
neous. 

Coil  V.  Taylor,  4  Ky.  Opin.  251. 

§92.  Verdict  and  findings. 

Where  plaintiff's  property  was  tak- 
en from  him  by  force,  the  jury  had 
the  right  to  find  more  than  its  ac- 
tual value. 

Baker  v.  Intosh,  6  Ky.  Opin.  470. 

§96. ^Value  of  property. 

The  issue  as  to  the  value  of  a 
horse,  saddle,  and  bridle,  is  a  ques- 
tion for  the  jury. 

Kitchen  v.  Anderson,  6  Ky.  Opin. 
163. 

§99.  Judgment. 

In  a  suit  to  replevy  mules  from  a 
named  defendant  and  his  assignee, 
where  the  answer  of  the  named  de- 
fendant admits  that  he  took  posses- 
sion of  the  mules,  and  that  he  or  his 
assignee  had  them  in  possession, 
these  allegations  are  sufficient  to  war- 
rant a  judgment  against  the  named 
defendant  for  the  mules  if  to  be  had, 
and  if  not  for  their  value;  but  on  such 
averments  no  judgment  should  be  tak- 
en against  the  assignee  because  there 
was  no  averment  that  he  had  the  pos^ 
session  of  the  property. 

Adams  v.  Cray  croft,  10  Ky.  Opin. 
911. 

§  100. Form  and  requisites  in  gen- 

erai. 
Where  defendant  in  replevin  ob- 
jects  to  the  setting  aside  of  a  judg- 
ment for  return  of  the  property  and 
the  submission  of  the  question  of  the 
value  of  the  property  and  the  dam- 
ages to  its  detention,  he  was  not  pre- 
judiced by  the  judgment  for  return 
of  the  property. 

Pence   v.   Anderson,   6   Ky.   Opin. 

400. 

Where  in  an  action  for  replevin  the 
right  to  numerous  articles  of  property 
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is  involved,  the  judgment  rendered 
should  fix  the  value  of  each  of  them 
separately,  so  that  the  defendant  may 
relieve  himself  and  sureties  from  the 
payment  of  money  to  the  extent  he 
may  be  able  to  return  them,  a  Judg' 
ment  being  erroneous  In  such  a  casts 
which  requires  the  return  of  every 
article  of  property  taken,  or  else  the 
judgment  of  the  aggregate  value  of 
all  of  them. 

Smith  V.  Smith,  9  Ky.  Opin.  736. 

VII.    LIABILITIES    ON   BONDS   AND 
UNDERTAKINGS. 

§118.  Accrual    or    release    of    liability 
by  breach  or  fulfillment  of  coti' 
ditions. 
A  bondsman  In  a  replevin  suit  is  re- 
leased from  liability,  when  an  injunc- 
tion, with  others,  as  bondsmen  there- 
on, is  issued  to  restrain  its  operation 
and  the  former  bondsman  is  not  made 
a  party  to  the  injunction  suit. 
Fish  V.  Glass,  3  Ky.  Opin.  177. 

§  120. Redelivery  bonds  or  under- 
takings. 
Where  plaintifF  executed  a  bond  to 
the  defendant,  and  under  a  writ  se- 
cures the  possession  of  personal  prop- 
erty, if  he  fails  in  his  action  the  de- 
fendant may  recover  on  such  bond, 
but  the  officer  who  serves  the  writ  is 
fully   protected   thereby. 

Baker   v.    Freeman,   9    Ky.    Opin. 
552. 

§  122.  Rights  and  remedies  of  sureties. 
Where   one   obligor    replevies     tne 
debt,  he  may  have  contribution  from 
his  co-obligors. 

Jackson  &  Bro.  v.  Gillen,  9  Ky. 
Opin.  &4. 

§  123.  Discharge  of  sureties. 

Where  it  is  sought  to  hold  a  surety 
where  execution  has  not  issued  for 
more  than  a  year  on  a  replevin  bond, 
because  the  surety  consented  and  pro- 
cured indulgence  from  the  plaintiff, 
the  evidence  must  clearly  show  the 
consent  by  the  surety. 

Stafford  v.  Campbell,  8  Ky.  Opin. 
533. 

The  execution  of  a  replevin  bond 
constitutes  a  discharge  of  the  judg- 
ment for  which  it  was  executed;  since 


the  debt  is  merged  in  the  replevin 
bond  and  the  plaintiff  must  look  to 
that  alone  for  payment. 

Jackson  &   Bro.   v.  Gillen,   9   Ky. 
Opin.  64. 

Where  no  execution  is  issued  on  a 
replevin  bond  for  nearly  two  years 
after  its  execution,  the  surety  is  re- 
leased from  all  responsibility. 

Kirkland  v.  Burton,  11  Ky.  Opin. 
86. 

§  127.  Actions. 

§  130, Defenses. 

Replevin  bonds  executed  by  a  part 
only  of  the  defendants  in  an  execu- 
tion will  be  quashed  on  motion  of  the 
obligee. 

Stevens    v.    Quisenherry,     8     Ky. 
Opin.  445. 

§  135. Trial,  judgment,  and  review. 

Where  the  amount  named  in  a  re- 
plevin bond  does  not  appear  to  be 
the  value  of  the  property,  or  to  be  a 
penalty,  judgment  should  be  rendered 
for  that  amount  on  failure  to  deliver 
the  property,  or  the  value  of  the  prop- 
erty should  be  found  by  the  court  or 
jury,  and  an  accounting  required. 

Chapman  v.  Fehler  &  Co.,  7  Ky. 
Opin.  394. 

REPLY. 

See  Pleading,  IV. 

In  action  on  note,  see  Bills  and  Notes, 

§  486. 
Amendment,  see  Pleading,  §  269. 
Sufficiency  of,   see   Pleading,    §§    169, 

173. 
Traversing     defendant's     claim,     see 

Pleading.  §  176. 
When  not  necessary,  see  Attachment, 

§   306. 
When    not    required,     see     Pleading, 

§§  164.  167. 

REPORT. 

Amended  report  of  commissioner,  see 
Court  Commissioners,  §   5. 

Confirmation  of  commissioners'  re- 
port, see  Court  Commissioners.  §  5. 

Correction  of  errors  in  commission- 
er's report,  see  Appeal,  §  248. 

Of  commissioners  in  chancery,  see 
Equity,   §   406. 
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Of  claims  against  estate,   see   Court 

Commissioners,  §  5. 
Of  court  commissioners,    see    Court 

Commissioners,  §  3. 
Of  court   commissioners — Sufficiency, 

see  Court  Commissioners,  §  5. 
Of  viewers,  see  Highways,   §   41. 


REPRESENTATIONS. 

See  False  Representations. 
As  to  value,  see  Sales,  §  37. 

False  representations   by     purchaser, 
see  Sales,  §  42. 

Fraudulent        representations,         see 
Fraud,  §  8. 

Of  auctioneer,  see  Auctions  and  Auc- 
tioneers, §  8. 


REPUDIATION. 

By  principal  of  authorized  act  of 
agent,  see  Principal  and  Agent, 
S  161. 

Evidence  of  general  reputation,  see 
Disorderly  House,  §  14. 


RESCISSION. 

Acts      constituting,     see     Contracts, 

S  272. 
By  equitable  action,  see  Deeds,  §  178. 
Conditions  precedent  to  rescission  of 

contract,  see  Contracts,  §  263. 
Grounds  for  rescission  of  contract  for 

sale  of  land,  see  Contracts,  §  258. 
Of  contract,  see  Contracts,  IV,  §  259. 
Of  contract  of  purchase,  see  Vendor 

and  Purchaser,  III. 
Of  contract  of  sale,  see  Sales,  HI. 
Of  contract  to  sell  land,  see  Action, 

8  21. 
Of  gift,  see  Gifts,  §  41. 
Of  policy  by  insurer,  see  Insurance, 

S  248. 
Of  sale  by  infant,  see  Infants,  §  58. 
Persons  entitled  to  rescind,  see  Con- 
tracts, S  268. 
Rights  of  parties    to    contract,    see 

Vendor  and  Purchaser,  9  85. 


RESERVATIONS. 
In  deed,  see  Deeds,  §  137. 


RES  GESTAE. 

See  Criminal  Law,  §  362;  E^ridence, 
rv,  B;  Larceny,  S  46. 

Declarations  not  part  of,  see  Evi- 
dence, §  123. 

Declaration  of  accused,  see  Criminal 
Law,  §  364. 

RESIDENCE. 

See  Exemptions,  §  26. 

Of  voter,  see  Elections,  §  71. 

Of  wife  who  has  abandoned  husband, 

see  Divorce,  §  62. 
Presumption  as  to,  see  Courts,  §  10. 

RESTITUTION. 

See  Infants,  §  91. 

Prerequisite  to  rescission  of  sale  by 

infant,  see  Infants,  §  58. 
Proceedings  for,  see  Judgment,  §  401. 

RETAINER. 

What  constitutes,  see  Attorney  and 
CUent,   §   64. 

RETURN. 

Conclusiveness  of,  see  Execution, 
§  344. 

Damages,  for  failure  to  return  execu- 
tion, see  Sheriffs  and  Constables, 
§  126. 

Failure  to  make — Penalty,  see  Exe- 
cution, §  347. 

Failure  to  make  return  of  invalid  exe- 
cution, see  Sheriffs  and  Constables, 
§  123. 

Of  deposition,  see  Depositions,  §  72. 

Of  execution,  see  Elxecution,  VIII. 

Of  indictment,  see  Indictment  and  In- 
formation, §  11. 

Of  judicial  sale,  see  Judicial  Sales, 
§  30. 

Of  "no  property  found,"  see  Execu- 
tion, §  342. 

Of  sale  by  guardian,  see  Guardian 
and  Ward,  §  102. 

Of  sale  under  execution,  see  ESxecu- 
tion,  VIII. 

Of  service  of  process,  see  Process, 
II,  E. 

Of  tax  sale,  see  Taxation,  §  684. 

Presumption  as  to  return  of  sheriff, 
see  Sheriffs  and  Constables,  §  124. 

To  execution,  see  Execution,  9  340. 
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REVENUE  STAMPS. 

Affixing  to  bills  and  nofes,  see  Bills 

and  Notes,  §  66. 
Affixing   to   contracts,   see   Contracts, 

§  38. 


REVERSAL. 

See  Appeal,  XVII,  D;  Criminal  Law, 
§  1185. 

Amount  or  extent  of  recovery,  see  Ap- 
peal, §  1171. 

Clerical  misprision  not  cause  for,  see 
Appeal,   §  1170. 

Conflicting  evidence,  see  Appeal, 
§  999. 

Confusion  of  accounts,  see  Appeal, 
§  1171. 

ESflTect  of,  see  Appeal,  §  1180. 

ETfFect  of  reversal  of  judgment,  see 
Judgment,   §   581. 

Effect  of  reversal  of  previous  decision, 
see  Courts,  §  100. 

Effect  on  Judicial  sale,  see  Judicial 
Sales,   §   54. 

Erroneous  admission  of  evidence,  see 
Appeal,  §  1170. 

Erroneous  instructions  as  to  punitive 
damages,  see  Appeal,  §  1169. 

Errors  affecting  substantial  rights  of 
parties,  see  Appeal,  §  1170. 

Failure  of  judgment  to  describe  prop- 
erty to  be  sold,  see  Appeal,  §  1169. 

Failure  of  petition  to  state  cause  of 
action,  see  Appeal,  §§  1166,  1169. 

Failure  to  file  amended  petition  at 
term  succeeding  filing  of  mandate, 
see  Appeal,  §  1170. 

Failure  to  grant  relief  not  prayed  for, 
see  Appeal,  §  1166. 

Failure  to  make  defense,  see  Appeal, 
S  1170. 

For  failure  to  give  credit  on  Judg- 
ment, see  Appeal,  §  1170. 

Giving  or  refusing  instructions,  see 
Appeal,  §   1169. 

Inconsistent  and  irreconcilable  In- 
structions, see  Appeal,  §  1169. 

Instructions  on  erroneous  theory,  see 
Appeal,  §  1169. 

Instruction  restricting  inquiry  to  iso- 
lated facts,  see  Appeal,  §  1169. 

Insufficiency  of  petition,  see  Appeal, 
§  191. 

Irregularity  in  pleadings,  see  Appeal, 
§  1170. 


Judgment  against    preponderance    of 

evidence,  see  Appeal,  S  1169. 
Judgment  affecting  person  not  party 

to  suit,  see  Appeal,   §  1169. 
Judgment   exceeding   amount  laid    In 

petition,  see  Appeal,  §  1169. 
Judgment  for  breach  of  warranty,  see 

Appeal,  §  1169. 
Judgment  for  sum  larger  than  laid  in 

pleading,  see  Appeal,  S  1175. 
Judgment  not  sustained  by  evidence, 

see  Appeal,  §  1169. 
Judgment  on  contract  against  public 

policy,  see  Appeal,  §  1169. 
Judgment    or    verdict    sustained     by 

some  evidence,  see  Appeal,  §  1170. 
Judgment  palpably  against   evidence, 

see  Appeal,  §S  1170,  1175. 
Judgment   substantially    correct,     see 

Appeal,  §1170. 
Jurisdictional     defects,     see     Appeal, 

§  1166. 
Misdescription  of    note,    see    Appeal, 

§  1170. 
Of  criminal  cause,  see  Criminal  Law, 

S  1186. 
Of  judgment    In    criminal    case,     see 

Criminal  Law,  §  1186. 
Of  judgment  in  misdemeanor  case,  see 

Criminal  Law,  §  1186. 
On  appeal  by  one  of  several  defend- 
ants, see  Appeal,  §  1171. 
Oral  instructions,  see  Appeal,  §  243. 
Prejudice  to  substantial    rights,    see 

Appeal,  §  1170. 
Premature     decision,      see      Appeal, 

§  1168. 
Premature     judgment,     see     Appeal, 

§  1175. 
Preponderance    of    evidence    against 

judgment,  see  Appeal,  §  1175. 
Proceeding  in  lower  court   after   re- 
versal, see  Appeal,  XVII,  F. 
Proper  result  notwithstanding  irregu- 
larities, see  Appeal,  §  1170. 
Refusal  to  transfer  cause  from  equity 

to  other  docket,  see  Appeal,  §  1170. 
Taking  petition  as  confessed,  see  Ap- 
peal, §  1170. 
Technical,  formal,  or  trivial  defects  or 

errors,  see  Appeal,  §  1170. 
Trivial  error  in  amount  of  judgment, 

see  Appeal,  §  1170. 
Use  of  discretion  in  overruling  motion 

to  submit  questions  of  fact  to  jury, 

see  Appeal,  §  1169. 
Verdict  not  sustained   by   proof,    see 

Appeal,  §  1169. 
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REVERSIONS. 

See  Deeds,  §  130. 

Injuries  to,  see  Liandlord  and  Tenant, 

§  55. 
Of  possession  on  removal  of  tenant, 

see  Landlord  and  Tenant,  §  52. 

REVIEW. 

See  Criminal   Law,   XV,   G;    Divorce, 

S  184;   Wills,  V,  K. 
Admissibility  of  evidence,  see  Appeal, 

§  689. 
Decisions  reviewable,  see  Appeal,  III. 
Ground  of,  see  Appeal,  V;    Criminal 

Law.  XV,  R 
Mode  of  review   on  appeal,   see  Ap- 
peal, §  3. 
Of  proceedings  at  trial,  see  Appeal, 

§  287. 
On  appeal  to  Court  of  Appeals,   see 

Appeal,  §  838. 
Persons  entitled  to,  see  Appeal,  IV,  A. 
Power  to  review,  see  Appeal,   §   868. 
Reservation  of  grounds  for  review,  see 

Appeal,  V. 
Right  of,  see  Appeal,  IV. 
Scope  and  extent  of,  see  Appeal,  XVI, 

A 

§23.  Evidence. 

Under  a  bill  of  review  or  amended 
petition,  evidence  which  only  tends  to 
sustain  plaintiff's  contention  in  the 
original  petition,  Is  not  sufficient  to 
overturn  the  Judgment  rendered  in  the 
original  proceeding. 

Dunn  V.  Hoskins,  7  Ky.  Opin.  63. 

REVOCATION. 

Of  brokers'   authority,    see    Brokers, 

S  44. 
Of  codicil,  see  Wills,  §  173. 
Of  election   to   take  under   will,   see 

Wills,  S  796. 
Of  gifts,  see  Gifts,  §  41. 
Of  license,  see  Licenses,  §  59. 
Of  purchase  by  one  member  of  firm, 

see  Partnership,  §  157. 
Of  will,  see  Wills,  IV,  G,  S  167. 

REWARDS. 

§  2.  Offer. 

S  3. By  private  persons. 

9  5.  Performance  of  service  and 
conditions. 


§   8. Sufficiency. 

§   9.  Persons  who  may  receive. 

§  10. In  general. 

§  13.  Payment 

§2.  Offer. 

§3. By  private  persons. 

Wbere  defendant  after  offering  a  re- 
ward on  Sunday  for  the  recovery  of 
defendant's  mule,  met  plaintiff  on  the 
next  day  in  another  place,  where 
plaintiff  had  gone  in  search  of  the 
mule,  and  defendant  knew  that  plain- 
tiff was  searching  for  the  mule  but 
did  not  inform  him  that  the  offer  of 
reward  was  withdrawn,  it  amounted 
to  a  renewal  of  the  offer  of  reward. 
Neal  V.  Evans,  6  Ky.  Opin.  418. 

§5.  Performance  of  service  and   con- 
ditions. 

§  8. Sufficiency. 

The  fact  that  the  accused  is  in- 
duced to  surrender  by  persuasion  ana 
not  taken  by  physical  force  will  not 
prevent  the  collection  of  the  reward 
offered,  there  being  no  evidence  of 
fraud  or  collusion  between  the  ac- 
cused and  the  person  causing  his  sur- 
render. 

Hogg  V.  Commonwealth,    11     Ky. 
Opin.  370. 

§9.  Persons  who  may  receive. 

§10. In  general. 

Where  two  persons  actively  partici- 
pate in  causing  the  arrest  of  a  per- 
son for  whose  arrest  a  reward  is  of- 
fered, the  one  disclosing  where  the 
offender  was  and  having  a  warrant 
issued  for  his  arrest,  and  the  other 
acting  under  the  warrant  making  the 
arrest,  each  is  entitled  to  one-half  of 
the  reward. 

Tomlinson  v.  Phoenix,  8  Ky.  Opin. 
547. 

§  13.  Payment. 

Where  appellant,  at  the  time,  was 
the  sheriff  of  M.  county,  and  had  a 
bench  warrant  In  his  hands  for  the 
arrest  of  accused;  and  before  the 
court  could  certify  his  right  to  the 
reward  as  required  by  the  statute  in 
such  cases,  it  was  proper  that  the 
facts  should  present  a  case  divested 
of  everything  like  a  want  of  good  faith 
between  the  sheriff  and  the  state. 
Greenwade  v.  Commonwealth,  5 
Ky.  Opin.  647. 
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RIOT. 

Common-law  rule  as    to    arrest    and 
trial  for,  see  Arrest,  §  3. 


ROBBERY. 

§  1.  Nature  and  elements  in  gen- 
eral. 

§    6.  Force. 

§  16.  Indictment  or  Information. 

§  17. Requisites  and  sufficiency 

in  general. 

§  20. Issues,  proof,  and  va- 
riance. 

§  21.  E}vidence. 

§  23. ^Admissibility. 

§  25.  Trial. 

§  27. Instructions. 

Joinder  in  indictment  of  burglary  and 
robbery,  see  Indictment  and  Infor- 
mation,  §   127. 

Larceny  and  robbery  not  degrees  of 
same  offense,  see  Criminal  Law, 
§   28. 

Liability  for  goods  lost  by  robbery, 
see  Carriers,  §  118. 

§  1.  Nature  and  elements  in  general. 
In  robbery,  only  a  general  descrip- 
tion of  the  property  is  necessary  to 
show  that  it  Is  personalty  In  order 
to  bar  an  indictment  for  the  same  or- 
fense. 

Nichols  V.  Commonwealth,  3  Ky. 
Opin.  258. 

To  demand  the  money,  goods,  chat- 
tels, etc.,  of  another  by  menace  with 
a  felonious  intent  to  rob,  or  to  com- 
mit robbery,  is  sufficient  to  consti- 
tute the  crime  under  the  statute,  with- 
out a  further  description. 

Commonwealth  v.  Tanner,  3  Ky. 
Opin,  264. 

A  mere  attempt  to  rob,  unaccom- 
panied with  an  assault  with  a  deadly 
weapon,  or  a  demand  of  something  of 
value  from  the  person  of  another  with 
force  and  violence,  with  the  felonious 
intent  to  commit  robbery,  is  not  an 
offense  at  common  law,  nor  by  stat- 
ute, nor  is  it  a  public  offense  to  carry 
an  ordinary  pocket  knife  concealed, 
which  may  be  a  deadly  weapon. 

Dunning  v.  Commonwealth,  5  Ky. 
Opin.  173. 


§6.  Force. 

Larceny  is  not  a  degree  of  the  of- 
fense of  robbery,  and  where  the 
charge  against  an  accused  is  robbery, 
the  Jury  could  only  convict  upon  proof 
showing  that  the  prosecuting  witness 
was  compelled  by  force  to  surrender 
his  money,  or  that  defendant  took  it 
from  him  by  force. 

Fferrell  v.  Commonwealth,  11  Ky. 
Opin.  386. 

§16.  Indictment  or  information. 

An  indictment  that  charges  that  de- 
fendant "feloniously  took  a  pistol  and 
powder  horn,  the  property  of  R.  B.. 
from  him,  and  in  his  presence,  and 
against  his  will,  and  by  putting  him 
in  fear  of  some  immediate  injury  co 
his  person,''  is  sufficient  to  constitute 
robbery. 

Commonwealth  v.  Harding,  1  Ky. 
Opin.  132. 

An  indictment  for  taking  "money" 
"saddle  pockets"  and  "other  valu- 
ables," where  it  is  proved  the  saddle 
pockets  were  taken,  is  held  sufficient 
to  sustain  a  finding  of  defendant's 
guilt. 

Nichols  V.  Commonwealth,  3  Ky. 
Opin.  258. 

"Money"  or  "currency"  are  Judicial- 
ly known  to  be  of  value,  and  an  in- 
dictment charging  the  taking  of  same 
is  sufficient. 

Commonwealth  v.  Tanner,  3  Ky. 
Opin.  264. 

§  17. Requisitea   and   sufficiency    in 

general. 
An  indictment  for  robbery  is  good 
whether  the  notes  charged  to  have 
been  taken  were  lawful  currency  of 
the  country  or  not,  and  if  such  notes 
are  of  any  value  the  party  commit- 
ting the  offense  is  guilty. 

Griffith  V.  Commonwealth,   9  Ky. 

Opin.  513. 

An  indictment  is  sufficient  which 
charges  that  the  accused  "feloniously 
took  a  pocketbook  and  forty-six  dol- 
lars from  D.  P.  Sheldon  by  force  and 
violence,  against  his  will,  and  by  put- 
ting him  in  fear  of  some  immediate 
injury  to  his  person." 

Bolden  v.  Commonwealth,  11  Ky. 
Opin.  183. 
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§20. Issues,  proof,  and  variance*. 

Where  the  indictment  charges  the 
accused  with  having  feloniously  taken 
"two  dollars  in  greenback  currency" 
from  the  prosecuting  witness,  the 
proof  must  show  that  the  money  tak- 
en was  greenback  currency,  and 
where  the  evidence  does  not  show  this 
the  accused  should  be  acquitted. 
Scott  V.  Commonwealth,  9  Ky. 
Opin.  835. 

§21.  Evidence. 

§23. Admissibility. 

Where  one  charged  with  robbery 
successfully  proves  an  alibi,  the  court 
should  not  have  admitted  evidence  of 
an  attempt  made  by  the  accused  to 
escape  from  the  Jail,  and  where  there 
is  nothing  else  upon  which  to  base 
a  conviction  of  guilt  except  an  at- 
tempted escape,  the  accused  should 
be  acquitted;  but  if  evidence  of  such 
attempt  is  competent,  then  the  ac- 
cused should  have  been  allowed  to 
show  the  motive  prompting  him  to 
escape  from  the  jaiL 

Webb   V.   Commonwealth,   11   Ky. 
Opin.  792. 

§25.  Trial. 

An  instruction  that  the  jury  must 
acquit  if  it  is  uncertain  whether 
"James  and  Sanford  Spradling"  were 
of  the  party  who  committed  the  rob- 
bery, is  erroneous,  as  the  jury  would 
have  the  right  to  convict  one,  and  ac- 
quit the  other. 

Nichols  V.  Commonwealth,  3  Ky. 
Opin.  258. 

An  instruction,  asked  for  by  the  de- 
fendant, that  "under  the  proof  in  this 
case  the  jury  cannot  convict  the  de- 
fendants of  robbing  R.  B.  Graham  of 
money,"  was  refused,  but  amended  by 
the  court  "but  they  may  convict  them 
of  robbing  him  of  the  other  property 
named  in  the  indictment,  if  they  be- 
lieve from  the  evidence  they  did  roD 
him  of  that  property,"  is  not  erro- 
neous. 

Nichols  V.  Commonwealth,  3  Ky. 
Opin.  268. 

§  27. 1  nstructions. 

An  instruction  in  a  robbery  case  Is 
erroneous  which  charges  that  if  the 
jury  believe  beyond  a  reasonable 
doubt  that  the  accused  made  an  as- 


sault upon  the  prosecuting  witness, 
and  against  his  will  forcibly  took  from 
him  the  money,  he  is  guilty  of  rob- 
bery, for  in  such  a  case  the  common- 
wealth is  required  to  show  that  the 
money  was  taken  feloniously  from  the 
witness'  person  or  his  possession  by 
putting  him  in  fear  of  some  personal 
injury  or  danger  to  his  life. 

Hamilton    v.    Commonwealth,     12 
Ky.  Opin.  613. 

RULE  IN  SHELLEY'S  CASE. 
See  Deeeds,  §  128. 

RULE  OF  PROPERTY. 

Change  in  construction  of  statutes, 
see  Courts,  §  93. 

SAFE  APPLIANCES. 

Duty  of  master  to  furnish,  see  Master 
and  Servant,  §  108. 

SALARIES. 

Liability  for  increase  of,  see  Master 
and  Servant,  §§  72,  80. 

Not  subject  to  attachment,  see  Attach- 
ment, §  49. 

SALES. 

I.  REQUISITES  AND  VAUDITY  OF 
CONTRACT. 

§  1.  Nature  and  essentials  of  con- 
tract for  sale  of  personal 
property. 

§  3.  Sale  distinguished  from  other 
transactions. 

§   5. Lease  or  contract  of  hir^ 

ing. 

§  9.  Personal  property  which  may 
be  subject  of  sale. 

§  10. ^Nature  of  property. 

§  11. Elxistence  and  condition. 

§  16.  Parties. 

§  17. Participation  in  and  rela- 
tion to  transaction. 

§  23.  Offer  to  buy  or  order  for 
goods,  and  acceptance  there- 
of. 

§  27.  Written  contracts  in  general. 

i  30. Delivery. 

§  37.  Misrepresentation  and  fraud 
by  seller. 
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§  42.  Misrepresentation  and  fraud 

by  buyer. 
§  52.  Evidence, 
n.  CONSTRUCTION  OF  CONTRACT. 
§  67.  Subject-matter. 

§  73. Sale  by  sample. 

§  74.  Price,    expenses,    and    costs 

ot  transportation. 
§  79.  Place  of  delivery. 
§  82.  Time  of  payment  and  terms 

of  credit. 
§  88.  Questions  for  Jury. 

III.  MODIFICATION  OR  RESCISSION 

OF  CONTRACT. 
(C)    RESCISSION   BY  BUYER. 
§112.  Right  to  rescind. 
§  128.  Acts  constituting  rescission. 
§  130.  Actions  for  rescission. 

IV.  PERFORMANCE  OF  CONTRACT. 

(A)  TITLE  AND  POSSESSION  OF 

SELLER. 
§  137.  Liens  on  property. 

(B)  BILLS  OF  SALE. 

§  148.  Filing,  recording,  and  regis- 
tration. 
§  149.  Construction  and  operation. 

(C)  DELIVERY        AND      ACCEPT- 

ANCE  OF  GOODS. 

§  155.  Acts    constituting    delivery. 

§  158, Property  in  possession  of 

buyer. 

§  165.  Quality,  fitness  and  condi- 
tion of  goods. 

§  169.  Effect  of  delivery. 

§  171.  Excuse  for  default  or  delay 
in  delivery. 

§  177.  Obligation  to  accept  in  gea- 
eral. 

§  178.  Acts  constituting  accept- 
ance. 

§  179.  EJffect  of  acceptance. 

(D)  PAYMENT  OK  PRICE. 

§  189.  Mode  and  sufficiency  of  pay- 
ment. 

V.  OPERATION  AND  EFFECT. 

(A)  TRANSFER  OF  TITLE  AS  BE- 
TWEEN   PARTIES. 

§  198.  Specific  articles  or  goods. 

§  200. ^Acts  to  be  done  before 

passage  of  title  in  general. 

§  207.  Goods  or  articles  not  ascer- 
tained. 

§  208. In  general. 

(C)  RIGHTS  AND  LIABILITIES 
OF  BUYER  AS  TO  THIRD 
PERSONS. 

§  226.  Title  and  rights  in  general. 

§  227.  Liens  and  charges  on  prop- 
erty before  sale. 


9  231.  Contracts  relating  to  prop- 
erty 
VI.  WARRANTIES. 

§  259.  Making  and  requisites  of 
express  warranty. 

§  260. In  general. 

S  261. Statements    constituting 

warranty. 

§  265.  Implied  warranty  of  quality, 
fitness,  or  condition. 

§  271. Sale  by  sample. 

§  275.  Implied  warranty  of  quality. 

§  281.  Breach. 

§  284. ^Warranty  of  quality,  fit- 
ness, or  condition. 

§  285.  Notice  to  seller  of  defects. 

§  287.  Return  of  goods. 
VIL  REMEDIES  OF  SELLER. 

(B)  LIEN. 

§308.  Priorities. 

(C)  RECOVERY     OF     GOODS    DE- 

LIVERED     OR      PROCEEDS 

THEREOF. 
§  316.  Right  to   reclaim   goods   in 

general. 
§  318.  Waiver  of  right. 

(D)  RESALE. 

§  339.  Recovery  of  difference  in 
price  or  between  price  and 
market  value. 

(E)  ACTIONS      FOR      PRICE      OR 

VALUE. 

§  341.  Right  of  action. 

§  345.  Conditions    precedent 

§  350.  Time  to  sue  and  limitations. 

§  352.  Pleading. 

§  353. Declarations,    complaint, 

or  petition. 

§  356.  E^^idence. 

§  357. Presumptions  and  bur- 
den of  proof. 

§  359. Weight  and  sufficiency. 

§  361.  Trial. 

§  364. Instructions. 

(F)  ACTIONS  FOR  DAMAGES. 
§  370.  Right  of  action. 

VIII.  REMEDIES  OF  BUYE3R. 
(A)    RECOVERY  OF  PRICE. 

§  391.  Right  of  action. 
(C)  ACTIONS    FOR    BREACH     OF 
CONTRACT. 
§  405.  Right  of  action. 
§  409.  Time  to  sue  and  limitations. 
§  410.  Pleading. 

§  411. Declaration,      complaint, 

or  petition. 
§  412.  Plea  or  answer,  and  subse- 
quent pleadings. 
§  418.  Damages. 
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§419.  Trial. 
(D)  ACTIONS      AND      COUNTER- 
CLAIMS   FOR    BREACH    OF 
WARRANT. 

§  428.  Right  to  defend,  recoup,  set- 
off, or  counterclaim  in  action 
for  price. 

§442.  Damages. 
IX.  CONDITIONAL   SALE. 

§  450.  Nature  of  sale  on  condition. 

§  471.  Operation  and  effect  of  con* 
ditions   as   to   third    persons. 

§  472. In  general. 

See  Auctions  and  Auctioneers;   Bills 

and   Notes,  V,   C;    Elxecution,   VII; 

Judicial  Sales;  Mortgages,  §  500%. 
By  executor  or  administrator,  see  Exe< 

cntors  and  Administrators,  VIII,  C. 
By  guardian    of    infant's    lands,    see 

Guardian  and  Ward,  §  81. 
By  infant  voidable,  see  Infants,  §  58. 
By  order  of  court,  see  Guardian  anei 

Ward.  §§  89,  94. 
By  receiver,  see  Receivers,  IV,  D. 
Conditional    sale     distinguished    from 

mortgage,  see  Mortgages,  §  6. 
Contracts  of  sale,  see  EJvidence,  §  400. 
Damages   for   breach   of  contract   of 

sale,  see  Damages,  §  126. 
Manner  and  conduct  of,  see  E3xecutors 

and  Administrators,  §   363. 
Of  attached  property,  see  Attachment, 

§  194. 
Of  infants'   real   estate,   see   Infants, 

§§  36.  39,  40. 
Of  property  for  partition,   see  Parti- 
tion, §  99. 
Of  real   property   by     guardian,    see 

Guardian  and  Ward,   §  42. 
Sale  of  trust    property,    see    Trusts, 

§  188. 
Under     execution,     see       Execution, 

§§  123,  124. 
Under  mortgage  foreclosure  proceed- 
ing, see  Mortgages,  X,  J. 
Unlawful  sales  of  intoxicating  liquors, 

see  Intoxicating  Liquors,  §  146. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

§1.  Nature  and  essentials  of  contract 
for  sale  of  personal  property. 
Where  a  sale  of  personal  property, 
consisting  of  com,  was  made  by  ap- 
pellant to  appellee;  no  price  being 
agreed  on  and  no  particular  amount 
being  specified  by  appellant,  and  be- 


ing conditioned  on  certain  acts  of  ap- 
pellee in  securing  pasturage  for  water- 
ing and  feeding  his  hogs,  which  the 
appellee  took  time  to  do,  it  was  not  a 
sale  so  complete  as  to  bind  either 
party. 

Robertson  v.  Nelson  &  Loyd,  1  Ky. 
Opin.  45. 

§3.  Sale  distinguished  from  other 
transactions. 
A  contract  to  rent  a  piano  with  the 
right  of  purchasing  at  a  fixed  price 
is  not  a  contract  of  sale,  and  in  such 
a  contract  no  title  to  the  property 
passes. 

Danerzac  v.  Wurlitzer  &  Bro.,  10 
Ky.  Opin.  833. 

§5. Lease  or  contract  of  hiring. 

The  fact  that  a  contract  for  the 
sale  of  personal  property  is  denom- 
inated a  renting  contract  does  not 
make  it  a  renting  contract. 

Harwood  v.  Baldwin  &  Co.,  11  Ky. 
Opin.  699. 

§9.  Personal  property  which  may  be 
subject  of  sale. 
The  owner  of  personal  property  ex- 
empt from  coercive  seizure  for  debt, 
may,  nevertheless,  sell  it  or  mortgage 
it,  and  such  sale  or  mortgage  may  be 
enforced. 

Harris  v.  Prather,  8  Ky.  Opin.  799. 

§  10. Nature    of   property. 

A  parol  contract  for  the  sale  of  the 
timber  generally  or  a  part  of  the  tim- 
ber standing  on  a  specified  tract  of 
land  will  not  pass  title  to  the  timber, 
but  such  a  contract  will  pass  title, 
where  it  is  for  the  sale  of  particular 
marked  or  designated  trees. 

Minor  v.  Barlow,  9  Ky.  Opin.  86. 


§11-- 


•Existence  and  condition. 


Where  an  owner  of  land  sold  one 
hundred  trees  thereon  of  two  feet  and 
more  in  diameter  at  the  stump,  the 
contract  is  not  complete  and  enforci- 
ble  until  the  trees  have  been  meas- 
ured, their  dimensions  ascertained, 
and  the  trees  set  apart. 

Robertson   v.   Brightman,    7    Ky. 
Opin.  539. 

§  15.  Parties. 

§  17. Participation    In   and    relation 

to  transaction. 
Where  a  number  of  citizens  meet 
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to  arrange  for  a  public  entertainment, 
and  elect  a  president,  but  take  no  ac- 
tion looking  to  the  purchase  of  lum- 
ber for  use  in  preparing  for  the  en- 
tertainment, but  the  president  orders 
lumber  which  Is  charged  to  him,  and 
upon  his  credit,  he  alone  is  liable  for 
the  price  of  such  lumber. 

Keene  v.  Louisville  Saw  Mill  Co., 
10  Ky.  Opin.  268. 

§23.  Offer  to  buy  or  order  for  goods, 
and  acceptance  therefor. 
The  acceptance  by  B  of  a  quantity 
of  mixed  tobacco,  after  inspection  in 
the  presence  of  A,  will  waive  any 
rights  B  might  have  as  to  misrepre- 
sentation made  by  A. 

Smith  &  Murray  v.  Scott,  2  Ky. 
Opin.  258. 

§27.  Written  contracts  in   generai. 

§30. Delivery. 

Where  the  allegations  and  proof  fail 
to  establish  the  delivery  of  wood  sold 
under  contract,  or  the  setting  apart 
of  a  quantity  designated  in  the  con- 
tract, it  will  not  constitute  title  or  de- 
livery, and  no  action  on  the  contract 
will  lie. 

Sund    V.    Grant's   Admr.,    2    Ky. 
Opin.  60. 

§37.  Misrepresentation  and  fraud  by 
seiler. 
If  a  vendor  of  a  horse,  at  tlie  time 
of  its  sale,  knew  that  the  horse  had 
defective  eyes,  it  was  th^  vendor's 
duty  to  tell  the  purchaser  of  sucn 
facts,  and  for  failure  to  do  so,  he  is 
liable  in  damages. 

Buford  V.  Carter,  7  Ky.  Opin.  546. 

The  plea  of  fraud  in  the  sale  of 
goods  can  not  be  made  available, 
where  the  note  was  executed  after  the 
goods  had  been  received  and  opened, 
and  after  the  purchaser  had  acquired 
a  full  knowledge  of  all  the  facts  con- 
nected with  the  transaction  and  had 
received  and  accepted  the  goods. 

Kenner  v.  Mclntyre,  5  Ky.  Opin. 
527. 

Where  appellees  were  informed  that 
the  goods  were  not  in  the  possession 
of  the  party  from  whom  they  maae 
the  purchase;  It  was  enough  to  put 
them  on  inquiry  as  to  who  was  tne 


owner  and   in    what    character     the 
seller  acted  in  making  the  sale. 

Graham  &  Co.  v.  l>uckwall.  Fitch 
&   Co.,  5  Ky.  Opin.  495. 

A  purchaser  of  adulterated  whisky 
is  entitled  to  recover  damages  on  his 
cross-petition,  unless  he  sold  the 
whisky  after  he  was  apprised  of  lis 
being  adulterated,  and  in  that  event 
he  is  estopped  to  claim  damages. 
Smith  V.  Walker,  5  Ky.  Opin.  719. 

Representation  by  the  seller  of 
goods  as  to  their  value  In  the  aggre- 
gate was  held  to  be  a  mere  expression 
of  opinion  on  which  the  buyer  had  no 
right  to  rely. 

Gaines   v.   Carlisle,   6    Ky.     Opin. 
597. 

§42.  i^Aisrepresentation  and  fraud  by 
buyer. 
Where  one  purchased  goods  and  ob- 
tained credit  on  false  representations 
that  he  was  a  member  of  a  certain 
firm,  it  is  not  necessary  in  a  suit 
against  him  on  the  debt  to  rely  in  the 
petition  on  such  false  representation, 
but  it  is  sufficient  to  show  that  he  ob- 
tained the  credit  and  that  he  was  a 
party  to  the  transaction  when  tha 
goods  were  sold,  and  claimed  to  be  a 
member  of  the  firm^ 

logues  V.  Levi,  7  Ky.  Opin.  652. 

Where  one  purchased  goods  upon 
the  false  representation  that  he  "waa 
a  member  of  a  certain  firm,  and  the 
goods  were  sold  ^o  the  firm  upon 
such  representation,  the  purchaser 
can  not  escape  personal  liability  by 
showing  that  his  representations  were 
false. 

logues  V.  Levi,  7  Ky.  Opin.  652. 

§52.  Evidence. 

The  evidence  was  held  to  show  that 
the  owner  of  the  property  sold  paid 
the  person  who  sold  the  same  and  re- 
ceived the  proceeds  thereof. 

Commercial   Bank   v.    Buford,     7 
Ky.  Opin.  49. 

II.  CONSTRUCTION  OF  CONTRACT. 

§67.  Subject-matter. 

§  73. Sale  by  sample. 

In  a  sale  of  wheat  by  sample  an 
instruction  was  correct  which  told  the 
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jury  "that  if  the  sample  had  no  weevil 
in  it,  but  the  wheat  delivered  did,  and 
the  defendant  within  a  reasoaahle 
time  examined  it  and  found  the  wheat 
badly  injured  by  weevils  and  notified 
the  plaintilT  to  remove  it,  the  law  Is 
for  the  defendant/'  etc. 

Ray  V.  Clernes,  10  Ky.  Opln.  411. 


A  sale  by  sample  is  a  warranty  that 
the  balance  of  the  articles  so  bought 
are  of  the  same  quality  as  the  sample, 
and  the  buyer  is  not  required  to  ac- 
cept articles  not  of  the  same  quality. 
Ray  V.  Clernes,  10  Ky.  Opin.  411. 

Where  the  seller's  agent  takes  the 
buyer  to  his  office  and  exhibits  to  him 
samples  of  pig  iron  for  the  purpose  of 
showing  him  how  it  is  coming  in,  and 
the  samples  are  afterwards  sent  to 
the  buyer  for  the  purpose  of  acquaint- 
ing him  with  the  quality  of  the  iron, 
and  these  samples  are  taken  by  the 
buyer's  yard  men  as  specimens  of 
what  would  constitute  the  bulk  of  a 
large  quantity  to  arrive,  and  the  sam- 
ples were  intended  to  control  the 
agent  of  the  seller,  it  is  certain  that 
the  purchaser  who  knew  nothing  of 
the  product  must  have  been  influenced 
to  enter  into  the  contract  upon  the  as- 
surance that  the  quality  would  aver- 
age with  the  Samples  exhibited,  and 
in  such  case  it  is  held  the  sale  was 
made  by  sample. 

Southern     States     Coal,    Iron    & 

Land  Co.  v.  Moore  &  Co.,  11  Ky. 

Opin.  916. 

§74.  Price,  expenses,  and  costs  or 
transportation. 
Where  appellee  sold  to  appellant 
fifteen  beef  cattle,  to  be .  paid  for  at 
the  same  rate  per  pound  which  other 
seven  cattle  owned  by  appellee,  would 
bring  in  the  C  market  and  which  were 
to  be  started  the  next  day  to  that 
place;  and  the  cattle  were  not  started 
on  the  17th  but  the  20th  and  arrived 
at  C  on  Saturday  evening,  21st  of  Ue- 
cember;  and  the  market  was  dull  and 
low  when  appellee  reached  C  and  he 
withdrew  his  cattle  from  the  market 
until  a  more  favorable  time  to  sell; 
the  appellee  could  not  Increase  ap- 
pellant's responsibility  for  the  fifteen 


head  by  withdrawing  the  seven  from 
the  market  to  await  better  prices. 
Grigsby  v.  Locknane,  4  Ky.  Opln. 
47. 

The  assignee  of  an  interest  in 
whisky  stored  in  a  warehouse,  is  en- 
titled to  receive  the  benefits  of  the 
highest  market  rate  offered  for  the 
goods,  on  a  bona  fide  bid  therefor. 
Grotenkemper  v.  Hill  &  Smith,  4 
Ky.  Opin.  216. 

§79.  Place  of  delivery. 

Under  a  contract:  "Paducah,  Ky., 
♦  ♦  ♦  B.  K.  Williams  has  agreed  to 
let  us  take  one-half  interest  in  150 
barrels  rectified  whisky  which  he  con- 
tracted for  from  them  Dec,  1864,  at 
$1.82  per  gallon.  ♦  ♦  ♦  We  are  to  di- 
vide profits,  ♦  ♦  ♦  and  to  charge 
nothing  for  accepting  or  selling;"  the 
whisky  being  contracted  for  by  Wil- 
liams at  Cincinnati,  to  be  shipped  on 
his  order;  the  meaning  of  the  contract 
was  that  the  whisky  was  to  be  sold 
in  Paducah,  the  place  where  the  con- 
tract was  to  be  performed. 

Williams  v.  Ashbrook  Co.,  4  Ky. 
Opin.   439. 

As  a  general  rule  applicable  to  the 
sale  of  cumbersome  property,  the 
seller's  ordinary  place  of  sale,  pro- 
duction or  manufacture  is  the  palce 
of  delivery. 

Gardiner  v.  Price,  5  Ky.  Opln.  650. 

§82.  Time  of   payment  and   terms  of 

credit. 
If  the  terms  allowed  for  payment 
for  goods  elapse  before  delivery,  the 
seller's  right  of  lien  revives,  and  If 
the  buyer  becomes  insolvent  before 
actual  delivery,  the  seller  regains  his 
lien. 

Davis  &  Co.  V.  Rice  &  Co.,  4  Ky. 

Opin.  132. 

§88.  Questions  for  jury. 

Whether  the  contract  for  the  sale 
of  the  com  was  complete  or  left  some- 
thing to  be  done  material  to  the  com- 
pletion of  the  bargain  were  facts, 
upon  which  it  was  the  province  of  the 
Jury  to  pass  and,  the  court  erred  in 
giving  a  peremptory  instruction. 

Cocanaugher  v.  Hill,  5  Ky.  Opln. 
185. 
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III.  MODIFICATION  OR  RESCISSION 
OF  CONTRACT. 

(C)    RESCISSION    BY    BUYER. 

§112.  Right  to  rescind. 

Where  appellants  sold  to  appellees 
a  distillery  on  which  there  was  a 
purchase  money  lien  which  had  to  he 
discharged  to  operate  the  distillery, 
and  appellants  discharged  half  of  this 
lien  and  appellees  owed  them  enough 
to  pay  the  balance,  the  appellees  had 
no  right  to  a  rescission  of  the  con- 
tract of  purchase  as  they  could  have 
applied  the  amount  they  owed  to  the 
discharge  of  the  balance  of  the  lien. 
Walker  &  Co.  v.  Wiggleworth,  4 
Ky.  Opin.  263. 

It  being  the  duty  of  a  vendor  of  a 
horse,  to  disclose  to  a  purchaser  its 
true  condition,  when  asked  as  to  the 
soundness,  and  the  vendee,  upon  dis- 
covering the  fraud  and  misrepresen- 
tation, made  a  tender  of  the  horse  and 
demanded  the  money  back,  the  vendor 
can  not  be  held  to  complain  of  an  en- 
forced rescission  of  the  contract. 

Chipman  v.   Shane,  2    Ky.    Opin. 
590. 

§  128.  Acts  constituting   rescission. 

Notifying  the  consignor  of  pur- 
chasers refusal  to  accept  tea  shipped, 
as  not  of  the  standard  required,  and 
that  they  contracted  for,  and  that 
they  merely  received  same  for  safe- 
keeping, is  sufficient  to  relieve  them 
of  liability. 

Dunlevy  v.  Obannon,  3  Ky.  Opin. 
457. 

§  130.  Actions  for  rescission. 

Where  a  bill  of  sale  is  absolute  on 
its  face,  and  possession  is  delivered 
under  it  and  the  vendor  has  legal  ca- 
pacity, the  legal  presumption  is  in  its 
favor,  which  must  be  overcome  by 
proof,  before  the  sale  will  be  re- 
scinded. 

Hubbard    v.    Witerbower,    3    Ky. 
Opin.  601. 

IV.  PERFORMANCE  OF  CONTRACT. 

(A)   TITLE  AND   POSSESSION   OF 
SELLER. 

§137.  Liens  on  property. 

The  lien  retained  in  a  bill  of  sale 
is   good   as   between   the   vendor   and 


the  vendee  and  the  equity  will  be  pro- 
tected against  the  claim  of  any  per- 
son not  possessing  a  superior  right. 
Endrick  v.  Karlin,  8  Ky.  Opin.  818. 

(B)    BILLS   OF   SALE. 

§  148.  Filing,   recording,   and    registra- 
tion. 
A  bill  of  sale  is  not  required  to  be 
recorded,  and  if  it  is  recorded,  it  is 
not  notice  to  the  public. 

ESndrick   v.   Karlin,   8    Ky.    Opin. 
818. 

§  149.  Construction   and   operation. 

The  creditor  of  one  who  has  exe- 
cuted a  hill  of  sale  to  another,  becom- 
ing such  creditor  after  its  execution, 
is  of  no  greater  dignity  than  that  of 
the  holder  of  the  bill  of  sale,  and  is 
inferior  in  point  of  time,  and  where 
such  creditor  has  actual  notice  of  the 
senior  equity,  his  claim  is  postponed 
to  that  of  the  holder  of  the  bill. 

Endrick  v.  Karlin,    8    Ky.    Opin. 
818. 

(C)    DELIVERY  AND   ACCEPTANCE 
OF   GOODS. 

§155.  Acts  constituting  delivery. 

The  evidence  held  not  to  show  de- 
livery of  a  certain  amount  of  lumber. 
Warner     v.     Hutchinson,     6     Ky. 
Opin.  222. 

A  tender  of  the  residue  of  goods 
purchased  but  not  received,  can  not 
be  regarded  as  a  payment,  though 
they  were  afterwards  sold  by  the  as- 
signee and  the  proceeds  applied  to 
the  payment  of  other  creditors,  appel- 
lants only  receiving  their  ratable  por- 
tion. 

Prather  &  Smith  v.  Wilson  &  Co., 
4  Ky.  Opin.  249. 

§  158. Property     In     possession     of 

buyer. 
Where  A  sells  to  B  a  quantity  of  to- 
bacco and  delivers  the  tobacco  to  B  to 
have  it  weighed,  the  title  passes,  and 
if  the  property  is  lost  it  is  B's  loss. 
Chambliss    v.    Galloway,     9     Ky. 
Opin.  12. 

§  165.  Quality,  fitness  and  condition  of 
goods. 
Where  A  sold  to  B  a  certain  quan< 
tity   of   tobacco   at   $16    per   hundred 
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pounds,  under  a  contract  containing 
"his  crop  of  tobacco  now  in  the  house, 
raised  the  present  year,  also  his  in- 
terest of  one-half  in  some  crops  of 
tobacco  now  on  his  farm,  and  sev- 
eral other  small  crops  not  yet  hauled 
in,  but  purchased  by  S  and  D;"  and 
part  of  the  tobacco  was  delivered  un- 
der the  contract,  but  A  purchased 
some  tobacco  of  inferior  quality  and 
mixed  it  with  good  tobacco,  this  not 
being  of  the  quality  as  represented  at 
the  time  of  the  contract,  the  whole 
contract  was  thereby  vitiated,  except 
so  far  as  B  by  subsequent  acts  waived 
it 

Smith  &  Murray  v.  Scott,  2  Ky. 
Opin.   258. 

§169.  Effect  of  delivery. 

A  sale  of  personal  property,  though 
the  vendor  and  vendee  lived  together, 
where  accompanied  by  a  visible 
change  of  possession,  and  actual  use 
by  the  vendee  in  his  individual  ca- 
pacity will  be  upheld. 

Morehead  v.  McLean,  3  Ky.  Opin. 
276. 

§171.  Excuses  for  default  or  delay  in 
delivery. 

A  valid  sale  of  growing  tobacco  may 
be  made  without  delivery  of  actual 
possession  where  not  susceptible  of 
actual  delivery. 

Armstrong  &  Taylor  v.  Reynolds, 
8  Ky.  Opin.  169. 

§177.  Obligation  to  accept  in  general. 
Where  one  party  to  a  sale  has  a 
right  of  action  against  the  other  party, 
which  had  become  perfect,  the  for- 
mer is  not  required  to  accept  in  sat- 
isfaction of  such  right,  satisfaction 
offered  by  a  third  party. 

Park   V.    MacKobee,   6   Ky.   Opin. 
186. 

Under  a  contract  for  the  sale  of 
com,  to  be  delivered  at  the  city  of 
Louisville  at  a  designated  place,  a 
tender  to  the  defendant  while  the 
com  was  partly  on  loaded  cars  in 
transit  and  partly  in  the  city  of  Jef- 
fersonville,  and  in  quantities  at  va- 
riance with  the  designated  amounts, 
to  be  delivered  under  the  terms  of 
the  contract,  would  not  be  sufficient  to 
hold  the  defendant  liable  for  any  loss 
the  plaintiff  would  sustain  in  conse- 


quence of  a  sale  at  a  less  figure  than 
that  specified  in  the  contract,  and  de- 
fendant was  not  bound  to  receive  the 
corn  thus  offered,  as  a  compliance 
with  the  contract. 

Hahn  v.  Dora,  2  Ky.  Opin.  248. 

§  178.  Acts  constituting  acceptance. 

Where  one  contracts  to  furnish  ma- 
chinery and  install  it  in  the  purchas- 
er's building,  the  fact  that  the  owner 
of  the  building  made  some  use  of  the 
mill  will  not  constitute  an  acceptance 
of  the  Job  and  be  a  waiver  of  the 
right  to  claim  damages  for  noncofti- 
pliance  with  the  contract,  since  the 
buyer  is  not  required  to  abandon  his 
own  property. 

Pyne  v.  Edwards,    13    Ky.   Opin. 
795. 

§  179.  Effect  of  acceptance. 

Where  one  sells  wheat,  agreeing  to 
deliver  it  in  a  certain  condition,  and 
he  delivers  it  in  a  damaged  condi- 
tion, and  the  buyer  declines  to  pay 
for  it  for  the  reason  that  it  is  dam- 
aged, but  receives  it  as  damaged 
wheat,  the  seller  can  recover  only  the 
market  value  of  the  wheat  as  dam- 
aged wheat. 

Thomas     v.     Carpenter,     12     Ky. 
Opin.  443. 

(D)   PAYIVIENT  OF  PRICE. 

§  189.  Mode  and  sufTiciency  of  pay- 
ment. 
Where  a  doctor  purchased  a  horse, 
and  it  was  agreed  between  the  seller 
and  the  purchaser  that  the  purchaser 
should  pay  for  it  in  medical  services 
to  the  seller,  recovery  can  not  be  had 
for  the  value  of  the  horse  until  it  is 
shown  that  the  purchaser  was  given 
an  opportunity  to  render  the  services 
and  refused  to  do  so. 

Long  V.  Duvall,  7  Ky.  Opin.  453. 

V.    OPERATION    AND    EFFECT. 

(A)    TRANSFER    OF   TITLE    AS    BE- 
TWEEN  PARTIES. 

§  198.  Specific  articles  or  goods. 
§200. Acts  to  be  done  before  pas- 
sage of  title  in  general. 
Although  a  contract  for  the  sale  of 
goods  is  complete  and  binding  in  oth- 
er respects,  the  title  remains  in  the 
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yendor,  if  any  material  act  remains 
to  be  done  before  delivery  to  distin- 
guish the  goods  sold  or  to  ascertain 
the  price  or  to  fit  them  for  delivery, 
unless,  what  remains  to  be  done  de- 
volves upon  the  purchaser  and  the 
possession  is  given  him  either  actual- 
ly or  constructively. 

Daniel  v.  Steadman,  8  Ky.  Opin. 
663. 

So  long  as  anything  remains  to  be 
done  by  the  seller,  either  to  fit  the 
things  proposed  to  be  sold  for  deliv- 
ery or  to  put  it  in  a  different  form  or 
state  in  which  it  is  to  be  delivered, 
the  title  will  remain  with  the  seller. 
Eckler  v.  Taylor,  10  Ky.  Opin.  609. 

While  in  some  instances  the  title  | 
to  personal  property  may  pass  as  be- 
tween the  parties  without  delivery  of 
possession  when  so  intended  by  such 
parties,  such  a  transfer  of  title  will 
not  affect  an  innocent  purchaser  for 
value,  since  the  first  purchaser  by 
leaving  the  possession  with  the  ven- 
dor enables  him  to  perpetrate  fraud 
by  making  a  second  sale,  and  where 
the  second  purchaser  obtains  posses- 
sion without  any  notice  of  the  prior 
claim  he  will  be  protected. 

Baldwin  &  Co.  v.  First  Nat  Bank 

of  Ripley,   Ohio,   11    Ky.   Opin. 

628. 

§207.  Goods    or    articles    not    ascer- 
tained. 

§208. In  general. 

To  vest  the  legal  title  to  personal 
property  in  the  vendee,  the  thing 
bought  must  be  set  apart  from  other 
property  of  a  like  kind  belonging  to 
the  vendor,  so  that  the  vendee  can 
identify  and  take  possession  of  his 
property. 

Graves  v.  McKinney,  10  Ky.  Opin. 
222. 

One  who  sold  another  hogs  to  be 
paid  for  in  corn  at  a  certain  price  per 
barrel  has  no  claim  on  com  grown 
in  a  particular  field  by  the  purchaser, 
as  against  an  execution  creditor  of  the 
purchaser,  where  the  corn  has  not 
been  identified  and  set  apart  for  the 
debt  before  the  execution  was  levied 
thereon. 

Murphy  v.  Johnson,   6   Ky.   Opin. 

382. 


(C)    RIGHTS   AND   LIABILITIES    OF 
BUYER  AS  TO  THIRD  PERSONS. 

§226.  Title  and  rights  in  general. 

Where  a  commission  merchant,  who 
handles  goods  on  consignment,  trans- 
ferred his  business,  by  sale,  to  his 
vendee;  and  he  had  on  hand  goods 
consigned  to  him  for  sale,  the  pur- 
chaser became  liable  to  the  consignor 
to  the  extent  of  the  goods  on  hand 
at  the  time  of  the  transfer. 

Dreidel  v.  Virden,  4  Ky.  Opin.  88. 

§227.  Llent  and  cha.'ges  on  property 

before  sale. 
A  sale  of  goods,  made  on  the  ex- 
press condition  that  they  were  to  be 
paid  for  on  delivery,  creates  a  lien  in 
the  creditor,  to  the  exclusion  of  other 
creditors,  where  the  goods  were  tem- 
porarily stopped  in  transit  and  at- 
tached. 

Davis  &,  Co.  V.  Rice  &  Co.,  4  Ky. 

Opin.  132. 

§231.  Contracts  relating  to  property. 
The  vendee  of  a  mill,  in  the  ab- 
sence of  a  special  agreement,  takes 
the  mill  under  whatever  contract  the 
vendor  has  with  his  customers  and 
subject  to  their  rights. 

Whalen  v.  Johnson,  3  Ky.   Opin. 
341. 


VI.     WARRANTIES. 


ex- 


§259.  Making    and    requisites    of 
press  warranty. 

§260. In    general. 

Where  there  is  a  warranty  and  an 
agreement  that  an  animal  shall  be 
sound  and  all  right  on  the  day  of  de- 
livery the  purchaser  is  not  bound  lo 
take  the  animal  if  he  is  unsound,  even 
if  he  knew  of  such  unsoundness  at  the 
date  of  making  the  contract. 

Parrish  v.  Barker,  9  Ky.  Opin.  54. 

§261. Statements  constituting  war- 
ranty. 
Where  in  the  sale  of  a  lot  of  hogs 
there  is  a  warranty  that  they  are  free 
from  disease,  the  warranty  extends  to 
the  lot  of  hogs;  and  the  fact  that  the 
disease  was  infectious  or  contagious 
and  was  lurking  in  some  of  the  hogs 
making  up  the  lot  is  sufficient  to  sup- 
port the  verdict. 

Oliver  v.  Richardson,  9  Ky.  Opin. 
104. 
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§265.  Implied  warranty  of  quality,  fit- 
ness or  condition. 
The  fact  that  the  purchaser  of 
mules  paid  their  full  value,  is  a  cir- 
cumstance from  which  the  Jury  may 
conclude  that  the  seller  warranted 
their  soundness. 

Bowman  v.  Singleton,  7  Ky.  Opia. 
378. 

§271. Sale  by  sample. 

Where  one  purchases  iron  by  sam- 
ple, the  iron  being  stored  in  a  ware- 
house, and  receives  assignment  of  a 
warehouse  receipt  and  advances  mon- 
ey thereon,  and  the  iron  is  rejected 
because  not  as  good  as  the  samples, 
the  holder  of  such  receipts  may  re- 
tain the  same  until  his  lien  for  money 
advanced  is  satisfied. 

Southern     States    Coal,   Iron     & 

Land   Co.   v.   Moore   &    Co.,   11 

Ky.  Opin.  916. 

§275.  implied  warranty  of  quantity. 

The  warranty  of  title  by  one  indl- 
Tidual  to  another  can  not.  be  con- 
strued as  warranty  against  the  su- 
perior right  of  the  government  to  re- 
sume the  property  when  public  neces- 
sity requires. 

Hood  V.  Yowel,  3  Ky.  Opin.  357. 

§281.  Breach. 

To  establish  a  breach  of  warranty 
without  a  judicial  eviction,  the  evi- 
dence must  be  of  a  clear  and  prepon- 
derating character. 

Cottlngham  v.  Hoss,  3  Ky.  Opin. 
459. 

§284. Warranty  of  quality,  fitness, 

or  condition. 
In  a  suit  for  an  alleged  breach  of 
warranty  that  a  horse  sold  was  gentle, 
safe  and  a  good  harness  horse,  it  is 
not  necessary  for  the  plaintiff  to  show 
that  the  defendant  knew  the  horse 
w£8  not  such  as  he  warranted  him  to 
be. 

Gregg  V.  Woods,  11  Ky.  Opin.  424. 

§285.  Notice  to  seller  of  defects. 

Where  there  is  a  sale  of  hogs  cou- 
pled with  a  warranty  that  such  hogs 
are  sound  and  free  from  disease.  If 
at  the  time  of  the  sale  the  hogs  were 
hioculated  with  infectious  or  contag- 
ious disease,  the  warranty  was  false, 
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although   the   disease   may   not  have 
been  in.  active  operation  at  that  time. 
Oliver  v.  Richardson,  9  Ky.  Opin. 
104. 

§287.  Return  of  goods. 

Where  personal  property  is  retained 
for  five  years,  without  complaint,  if 
there  was  a  warranty  at  the  time  of 
the  sale  of  same,  the  law  presumes 
that  the  property  was  as  warranted 
to  be. 

Fehler  v.  Page,  2  Ky.  Opin.  388. 

VII.    REMEDIES    OF    SELLER. 
(B)    LIEN. 

§308.  Priorities. 

One  who  advances  money  on  a  con- 
tract to  purchase  personal  property, 
is  entitled  to  a  lien  on  such  property 
as  against  the  vendor  or  others  pur- 
chasing such  property  with  notice  of 
such  advancement. 

Kimbley  v.  Jackson,  8  Ky.  Opin. 
657. 

(C)  RECOVERY  OF  GOODS  DELIV- 
ERED OR  PROCEEDS  THEREOF. 

§316.  Right  to  reclaim  goods  in  gen- 
eral. 
Where  the  purchasers  of  property 
got  possession  of  it  before  the  sale 
commenced,  they  were  made  bailees 
or  custodians  of  the  property  which 
might  be  reclaimed  by  the  owners  if 
the  purchasers  should  refuse  to  make 
partial  payment  and  execute  a  mort- 
gage for  the  residue,  according  to  the 
contract  of  purchase. 

Miller  v.  Brunswick,  6  Ky.  Opin. 
571. 

§318.  Waiver  of  right. 

Brandy  which  had  been  ordered  by 
the  owner  to  be  shipped  to  him,  but 
sold  instead,  and  a  settlement  of  ac- 
count rendered,  with  the  sale  price 
of  the  brandy  entered  thereon,  and 
not  objected  to,  can  not  be  claimed 
on  account  of  nondelivery  or  a  later 
advance  in  price,  the  acceptance  of 
the  bill  of  sale  being  held  to  be  a 
confirmation  and  a  waiver  of  any 
claim  for  nonshipment. 

Williams  v.   Carter,  2  Ky.    Opin. 
581. 
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(D)  RESALE. 

§339.  Recovery  of  difference  in  price 
or  between  price  and  market 
value. 
The  vendor  of  goods-  which  the  buy- 
er refuses  to  accept  according  to  the 
terms  of  his  contract  may  elect  to 
treat  the  contract  as  rescinded  and 
the  goods  as  his  own  and  recover  the 
difference  between  the  contract  price 
on  the  day  and  at  the  place  of  deliv- 
ery, or  he  may  retain  the  goods  for 
the  vendee  and  recover  the  whole 
price,  or  he  may  sell  them  with  due 
precaution  for  the  account  of  the  ven- 
dee and  recover  the  deficit. 

Holmes  &  Co.  v.  Morris  &  Reid, 
9  Ky.  Opin.  132. 

(E)    ACTIONS    FOR    PRICE    OR 
VALUE. 

§341.  Right  of  action. 

Where  a  vendee  fails  and  refuses 
to  comply  with  the  terms  of  sale,  the 
vendor  may  elect  to  treat  the  contract 
as  rescinded  or  sue  for  the  purchase 
price. 

Magowan  v.  Bveritt,  2  Ky.  Opin. 
119. 

The  mere  sale  and  delivery  of  prop- 
erty with  a  knowledge  that  the  buyer 
intended  it  for  the  use  of  those  who 
were  in  rebellion  against  the  govem- 
meut,  without  some  participation  in 
the  act  itself  of  giving  aid  to  those  in 
rebellion,  is  not  sufficient  to  deprive 
the  vendor  of  the  right  to  recover. 
Arnold  v.  Frantze,  2  Ky.  Opin.  178. 

§345.  Conditions  precedent. 

Where  there  Is  an  executory  con- 
tract for  the  sale  of  personal  prop- 
erty, before  either  party  can  recover 
for  breach  of  contract  he  must  show 
performance  or  willingness  to  perform 
his  part  of  the  contract. 

Parrish  v.  Barker,  9  Ky.  Opin.  54. 

§350.  Time  to  sue  and  limitations. 

Where  defendants  purchased  a  mill 
and  agreed  to  locate  it  on  a  certain 
two-hundred-acre  tract  of  land,  and  to 
execute  their  notes  therefor  and  se- 
cure them  by  mortgage  on  the  mill 
and  two  hundred  acres  of  land,  but 
failed  to  locate  the  mill  as  agreed  up- 
on, and  were  unable  to  give  the  secur- 


ity for  the  notes,  and  failed  to  exe- 
cute the  notes,  the  vendor  had  the 
right  to  sue  at  once  without  waiting 
until  deferred  payments  became  due. 
Buckwalter  v.  Lewis,  7  Ky.  Opin. 
633. 

§352.  Pleading. 

§  353. Declaration,  complaint,  or  pe- 
tition. 
A  demurrer  should  be  sustained  to 
a  petition  for  breach  of  a  contract 
when  it  contains  no  allegation  of  a 
readiness  and  willingness  on  the  part 
of  plaintiff  to  comply  with  his  con- 
tract of  purchase. 

Gray  &  Best  v.  Garrison,   11  Ky. 
Opin.   19. 

Where  a  contract  stipulated  for  the 
delivery  of  500  cords  of  prime  chest- 
nut-oak bark  in  the  yard  of  a  rail- 
road company  at  Louisville  on  or  be- 
fore September  15,  1877,  and  that  the 
bark  should  be  solidly  loaded  in  the 
cars,  a  petition  against  the  purchaser 
should  allege  that  the  bark  tendered 
was  prime  chestnut-oak  bark,  solidly 
loaded  in  the  cars  and  tendered  in  the 
yard  of  the  railroad  company  at 
Louisville  on  or  before  September  15, 
1877;  and  where  it  fails  to  allege  such 
facts  or  equivalent  ones  it  is  bad  on 
demurrer. 

Saur,  Schurman  &  Co.  v.  Sa3Tes, 
11  Ky.  Opin.  52. 

§356.  Evidence. 

Depositions  taken  by  plaintiffs  were 
held  inadmissible  as  evidence  in  the 
case,  to  show  that  at  that  time  de- 
fendant was  asserting  that  he  and 
one  of  the  plaintiffs  were  partners  in 
the  purchase  of  the  mules  in  question. 
McElroy  v.  Dunn,  5  Ky.  Opin.  112. 

§357. Presumptions  and  burden  of 

proof. 
Where  it  is  contended  that  an  in- 
strument sued  upon  was  given  for 
com  planters  that  were  worthless,  and 
that  the  appellant  obtained  the  as- 
signment to  himself  from  the  seller 
with  intent  to  defraud  the  purchaser, 
which  is  denied,  the  burden  is  on  such 
purchaser  seeking  to  avoid  payment 
to  show  that  the  appellant  knew  of 
the  fraud  at  the  time  he  obtidned  the 
paper  by  indorsement,  and  was  there- 
fore a  party  to  it,  and  where  he  fails 
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to  do  so  and  the  evidence  shows  such 
appellant  to  be  an  Innocent  purchaser, 
the  purchaser  is  liable  to  him  on  such 
instrument. 

Dinkle  v.  Anderson,  11  Ky.  Opin. 
239. 

« 

§359- Weight  and  sufficiency. 

In  the  absence  of  definite  proof  as 
to  the  specific  purchase  price  of 
horses  for  a  partnership,  which  had 
been  formed  to  furnish  horses  to  the 
government,  it  is  sufllcient  to  average 
the  whole  upon  a  basis  of  what  the 
evidence  shows  was  paid  for  a  portion 
of  the  stock. 

Henderson  v.  Heady,  2  Ky.  Opin. 
486. 

§361.  Trial. 

§  364d Instructions. 

Where  a  defendant  to  a  suit  to 
recover  the  purchase  price  of  personal 
property  asked  for  an  instruction,  that 
if  the  jury  believed  from  the  evidence 
that  the  title  to  the  property  for 
which  the  note  sued  on  was  executed 
was  not  in  the  vendor,  but  in  some 
other  person,  they  must  find  for  de- 
fendant unless  they  believe  he  had 
been  authorized  by  the  owner  to  make 
the  sale,  it  was  properly  refused, 
where  no  breach  of  special  warranty 
of  title  is  shown. 

Spray  v.   Clayton's  Admr.,  2  Ky. 
Opin.  395. 

The  following  instruction  for  the 
proceeds  of  a  sale  was  properly  re- 
fused: "That  a  payment  by  K.  &  Co., 
on  the  order  of  J.  B.  A.  &  Co.,  did  not 
bhid  the  firm  of  A.  &  Co.,  although 
such  order  was  understood  and  acted 
upon  by  K.  &  Co.,  as  the  order  of  A. 
&  Co.,  of  whom  said  J.  B,  A.  and  B. 
were  members." 

Alexander  &  Co.  v.  Tobln,  2  Ky. 
Opin.  592. 

In  a  suit  against  the  firm  of  A.  & 
Co.,  for  the  proceeds  of  the  sale  of 
tobacco,  their  correspondent  having 
remitted  the  proceeds  to  the  credit 
of  the  firm  of  J.  B.  A.  &  Co.,  of  the 
same  town,  an  instruction  "that  any 
one  or  more  of  the  members  of  said 
firm  of  A.  &  Co.,  had  a  right  to  direct 
the  mode  of  transmitting  the  proceeds 
of  the  tobacco  to  them,  and  if  K.  & 
Co.,  in  good  faith  transmitted  the  pro- 


ceeds to  their  correspondent,  believ- 
ing the  letters  from  J.  B.  A.  &  Co.,  was 
the  firm  of  A.  &  Co.,  without  knowl- 
i  edge  that  there  were  two  firms  differ- 
ent in  the  constituent  members,  the 
transmission  would  bind  all,"  is  a 
proper  presentation  of  the  law. 

Alexander  &  Co.  v.  Tobin,  2  Ky. 
Opin.  592. 

Where  upon  a  contract  to  furnish 
horses  to  the  government,  the  evidence 
showed  that  two  of  the  horses  had 
been  delivered  to  the  government 
agent,  but  never  inspected,  nor  paid 
for,  under  the  question  as  to  which 
of  two  vendors  should  stand  the  loss, 
the  jury  should  have  been  informed 
by  proper  instructions  whether  it  was 
an  absolute  or  conditional  sale,  wheth- 
er the  horses  had  been  delivered  by 
one  vendor,  whose  duty  it  was  to  have 
them  inspected,  and  whether  de- 
livered, branded  or  unbranded. 

Groom  v.  Oldham,  2  Ky.  Opin.  632. 

An  instruction  in  effect,  "that  the 
plaintiff  under  the  contract  might  re- 
cover the  price  of  the  wood,  without 
showing  actual  or  constructive  deliv- 
ery," is  held  erroneous. 

Sund  V.  Grant's  Admr.,  2  Ky.  Opin. 
60. 

In  a  suit  to  enforce  a  written  con- 
tract, where  one  of  the  articles  pur- 
chased was  by  mistake  and  oversight 
omitted  from  the  contract,  an  instruc- 
tion that  "the  law  presumes  the  writ- 
ten contract  read  to  them  expresses 
the  full  terms  of  the  agreement  made 
between  the  parties,  and  the  jury  will 
so  find,  unless  they  are  satisfied  from 
the  evidence  that  the  contract  about 
the  shelling  machine  was  left  out  of 
said  writing  by  the  mistake  of  the  par- 
ties when  signed  by  them,"  is  a  true 
exposition  of  the  law. 

Goff  V.  Howard,  2  Ky.  Opin.  30. 

(F)   ACTIONS  FOR  DAMAGES. 

§370.  Right  of  action. 

Where  one  buys  wheat  and  agrees 
to  furnish  sacks  to  be  used  by  the 
seller  in  delivering  the  wheat,  and 
fails  to  do  so,  and  the  wheat  is  dam- 
aged on  account  of  such  failure,  the 
buyer  is  liable  for  such  damages. 

Thomas  v.  Carpenter,  12  Ky.  Opin. 
443. 
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VIIL  REMEDIIES   OF  BUYER. 

(A)    RECOVERY  OF  PRICE. 

§391.  Right  of  action. 

The  execution  of  a  note  for  goods 
without  making  examination  of  a  par- 
tial invoice,  was  held  to  be  culpable 
negligence  on  the  part  of  the  pur- 
chaser. 

Gaines  v.  Carlisle,  6  Ky.  Opin.  597. 


(C)     ACTIONS     FOR     BREACH     OF 
CONTRACT. 

§405.  Right  of  action. 

A  cause  of  action  for  breach  of  war- 
ranty of  soundness  in  the  sale  of  a 
horse  is  an  action  to  recover  damages 
for  the  breach,  and  is  also  a  cause  of 
action  on  a  contract,  although  the 
claim  is  not  expressly  stated  to  be 
due  on  account. 

Reichart   v.   Ulrich,    1   Ky.   Opin. 
409. 

The  cause  of  action  for  the  breach 
of  warranty  of  soundness  in  the  sale 
of  a  horse  is  a  cause  of  action  for 
the  recovery  of  money  to  the  amount 
of  the  damages  sustained  by  reason 
of  the  breach. 

Reichart   v.   Ulrich,    1   Ky.   Opin. 
409. 

Where  A  sells  B  personal  property 
(slave)  and  warrants  same  sound,  and 
in  good  condition,  and  all  of  the  pur- 
chase money,  except  some  $76,  was 
paid,  which  amount  was  closed  upon 
by  note  some  six  months  after  the 
sale,  and  on  suit  to  enforce  payment 
of  note,  defense  was  set  up  that  the 
slave  was  laboring  under  an  hereditary 
taint  of  tubercular  consumption,  but 
was  shown  not  to  have  been  developed 
at  the  time  of  the  sale,  there  was  not 
such  a  breach  of  warranty  as  to  justi- 
fy a  verdict  for  damages. 

Thompson's  Admr.  v.  Harris,  1  Ky. 
Opin.   18. 

§409.  Time  to  sue  and  limitations. 

No  cause  of  action  accrues  on  a  war- 
ranty of  title  to  personal  property 
imtil  it  is  taken  from  the  purchaser  by 
the  real  owner,  and  unless  a  defendant 
alleges  that  some  one  had  asserted  a 
title  to  the  property,  or  that  his  pos- 


session had  been  disturbed,  he  could 
not  show  a  breach  of  warranty. 

Spray  v.  Clayton's  Admr.,  2  Ky. 
Opin.  395. 

§410.  Pleading. 

§411. Declarationp     complaint,     or 

petition. 
Where  a  vendee  sues  to  enforce  a 
contract,  he  must  aver  performance 
on  his  part,  and  show  compliance  with 
the  conditions  precedent  by  him  to  be 
performed  or  allege  facts  showing  a 
sufficient  excuse  for  not  having  done 
so. 

Sullivan  v.  Clarke,  9  Ky.  Opin.  183. 

§412.  Plea  or  answer,  and  subsequent 
pleadings. 
Where  one  is  sued  for  purchase 
money  of  a  mill,  he  may  plead  and 
rely  on  the  fraud  of  the  vendor  in 
making  the  sale  by  setting  up  a 
counterclaim  for  damages. 

Rynearson  v.  Bohon,  9  Ky.  Opin. 
245. 

§418.  Damages. 

The  only  remedy  of  a  purchaser  of 
personal  property  under  a  sale  abso- 
lute in  form,  in  which  others  have  a 
life  remainder  interest  of  which  the 
purchaser  has  knowledge,  is  by  an 
independent  action  against  the  seller 
on  his  general  warranty. 

Hull  V.  Bassett,  2  Ky.  Opin.  596. 

Where  the  purchaser  of  a  mill  is 
sued  for  the  purchase  money,  but  sets 
up,  by  way  of  counterclaim,  fraud  in 
the  vendor  in  making  the  sale,  and 
establishes  the  same,  his  measure  of 
damages  consists  of  the  cost  of  re- 
pairs to  make  the  property  what  it 
was  represented  to  be,  and  the  fair 
rental  value  of  the  mill  for  the  time  he 
was  necessarily  prevented  from  run- 
ning it. 

Rynearson  v.  Bohon,  9  Ky.  Opin. 
245. 

The  true  measure  of  damages  in  an 
action  for  breach  of  warranty  in  a 
machine  is  the  difference  between  the 
value  of  the  machine  if  it  had  been  of 
sound  material  as  represented,  and  its 
real  condition  as  afterwards  ascertain- 
ed; and  although  the  jury  had  a  right 
to  find  the  damage  the  defendant  had 
sustained  by  reason  of  his  deprivation 
of  the  use  of  the  machine,  that  damage 
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could  not  exceed  the  deprivation  of 
the  use  of  the  machine  when  needed  | 
to  cut  defendant's  grain. 

Aultman  &  Co.  v.  Costlin,  10  Ky. 
Opin.  166. 

A  contract  of  sale  does  not  create  a 
lien,  but  if  it  be  a  valid  contract  its 
breach  might  be  compensated  in  dam- 
ages. 

Eckler  v.  Taylor,  10  Ky.  Opin.  609. 

The  proper  measure  of  a  recovery 
on  a  warranty  on  wagons  sold  is  the 
difference  between  what  the  wagons 
were  worth  at  the  time  of  delivery  and 
what  they  would  have  been  worth  if 
they  had  been  such  as  they  were 
wanted  to  be. 

Brand  &  Co.  v.  Ruhl,  10  Ky.  Opin. 
882. 

§419.  Trial. 

In  an  action  for  recovery  of  dam- 
ages for  loss  in  failure  of  vendor  to 
deliver  cotton  bought  on  contract,  an 
instruction  that  if  the  Jury  believed 
from  the  evidence  the  allegations  of 
the  petition,  and  that  the  defendants 
failed  to  make  the  delivery  according 
to  the  terms  of  the  contract,  and  that 
after  the  failure,  the  plaintiffs  re- 
ceived the  cotton  from  defendants, 
they  must  find  for  the  defendants,  is 
erroneous. 

Loeb   &   Bloom   v.   Stark,   3   Ky. 
Opin.  189. 

An  instruction,  in  an  action  to  re- 
cover damages  for  loss  on  failure  of 
vendor  to  deliver  cotton  purchased  by 
plaintiff,  that  if  the  jury  believe  from 
the  evidence  the  allegations  of  the 
petition  and  that  the  defendant  failed 
to  deliver  according  to  his  contract, 
that  after  such  failure  plaintiff  re- 
ceived the  cotton  from  defendant,  the 
verdict  should  be  for  defendant,  is 
misleading,  as  it  leaves  out  of  con- 
sideration the  question  of  damages 
resulting  from  violation  of  the  con- 
tract 

Loeb   &   Bloom   v.   Stark,   3   Ky. 
Opin.  189. 

The  appellant  brought  this  action  on 
a  contract  for  the  purchase  of  a  lot  or 
mules  from  appellee  for  which  he 
agreed  to  execute  his  note,  without  al- 
leging that  he  had  performed  his  part 
of  the  contract  and  it  was  held  that 


the  court  should  have  instructed  the 
jury  to  find  for  the  defendant  as  the 
pleadings  authorized  a  judgment  In 
his  favor. 

Chambers  v.  Posey,  4  Ky.  Opin. 
260. 


(D)       ACTIONS      AND      COUNTER- 
CLAIMS   FOR    BREACH    OF 
WARRANTY. 

§428.  Right  to  defend,  recoup,  set-off, 
or    counterclaim    In    action    for 
price. 
In  a  suit  on  account  to  which  a  set- 
off Is  filed  for  defects  in  the  machinery 
bought,  the   fact  that  the  defendant 
had  ordered  new  parts   for  the  ma- 
chinery, to  put  it  in  perfect  condition, 
is  not  a  waiver  of  his  original  claim 
for  defects,  unless  the  quality  and  kind 
of  parts  ordered  were  furnished. 

Bell  &  Marlay  v.  Cocham,  4  Ky. 
Opin.  107. 

§442.  Damages. 

Where  appellees  bought  whisky  bar- 
rels which  they  knew  were  leaky,  and 
this  leakage  continued  without  effort 
by  them  to  stop  the  same,  they  relying 
on  their  general  warranty  as  to  the 
perfect  condition  of  the  barrels,  the 
criterion  of  damages  only  was  the  dif- 
ference between  the  barrels  furnished 
and  those  contracted  for. 

West  V.  Dowling,  4  Ky.  Opin.  414. 


IX.   CONDITIONAL  SALE. 

§450.  Nature  of  sale  on  condition. 

Delivery  of  whisky  to  a  warehouse- 
man, with  an  agreement  to  pay  60 
cents  per  gallon,  and  the  vendor  to 
have  half  the  profits  over  and  above 
that  sum,  is  held  to  be  a  conditional 
sale,  with  an  equitable  interest. 

Grotenkemper   &    Co.   v.    Hill    & 
Smith,  4  Ky.  Opin.  216. 

§471.  Operation   and   effect  of  condi- 
tions as  to  third  personam 

§472. In  general. 

A  contract  of  sale  of  personal  prop- 
erty, where  the  title  is  retained  in  the 
seller  until  paid  for,  will  not  enable 
the  seller  to  recover  the  property  from 
an  innocent  purchaser  from  his  ven- 
dee. 

Payne  v.  Farr,  8  Ky.  Opin.  179. 
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SALVAGE. 

L    RIGHT   TO    COMPENSATION. 

§  18.  Vessels  and  persons  entitled  to 
compensation. 
Where  a  steamboat  has  been  wreck- 
ed and  set  on  fire  by  an  explosion  of 
its  boilers,  any  person  assisting  in  ex- 
tinguishing the  flames,  thereby  saving 
the  property  from  total  loss,  is  entitled 
to  reasonable  salvage. 

Sherley  v.  Martin,  5  Ky.  Opin.  288. 


SAMPLES. 

Sale  by,  see  Sales.  §§  73,  271. 

SCHOOLS  AND  SCHOOL 
DISTRICTS. 

I.  PRIVATE  SCHOOLS  AND  ACADE- 

MIES. 
§  1.  Establishment   and   status   in 
general. 

II.  PUBLIC  SCHOOLS. 

(A)  ESTABLISHMENT,  SCHOOL 
LANDS  AND  FUNDS,  AND 
REGULATION  IN  GENERAL. 

§  13.  Separate  schools  for  colored 
pupils. 

§  16.  School  funds. 

§  17. Creation  and  sources. 

(C)  GOVERNMENT,        OFFICERS, 

AND    DISTRICT   MEETINGS. 
§  63.  District  and  other  local   of- 
ficers 

(D)  DISTRicT    PROPERTY,    CON- 

TRACTS, AND  LIABILITIES. 
§  66.  School  buildings. 

§  68. Location. 

§  89.  Torts. 

(E)  DISTRICT       DEBT,      SECURI- 

TIES, AND  TAXATION. 
§    98.  School  taxes. 

§  103. Levy  and  assessment. 

(G)   TEACHERS. 
§  134.  Contracts  of  employment. 
§  135. Making,    requisites,    and 

validity. 
§  140.  Suspension,     removal,     and 

reassignment. 

§  141. In  general. 

§  143.  Compensation. 

§  144. In  general. 

(H)    PUPILS  AND  CONDUCT  AND 

DISCIPLINE  OF  SCHOOLS. 
§  174.  Punishment. 


See  Colleges  and  Universities. 
Discrimination  as  to  public  schools,  see 

Civil  Rights,  §  9. 
Power  of  legislature  to  devise  means 

for  educating  children,  see  Statutes, 

§122. 
Raising  school  funds  by  lottery,  see 

Statutes,  §  122. 
Salary  due  teacher  not  attachable,  see 

Attachment,  §  57. 


L  PRIVATE  SCHOOLS  AND  ACADE- 
MIES. 

§1.  Establishment  and  status  In  gen- 
eral. 
The  state  has  undertaken  to  main- 
tain a  system  of  common  schools,  and 
this  is  a  state  system. 

Clark   V.    Lee's    Assignee,    8    Ky. 
Opin.  882. 


n.  PUBLIC  SCHOOLS. 

(A)       ESTABLISHMENT,       SCHOOL 
LANDS  AND  FUNDS,  AND  REG- 
ULATION IN  GENERAL. 

§  13.  Separate  schools  for  colored 
pupils. 
Mere  rumor  that  a  negro  w^as  the 
father  of  a  woman  who  had  attended 
the  public  school  as  a  white  child,  is 
not  admissible  to  show  that  she  was  a 
mulatto. 

Smith   V.   Allbright,   6   Ky.    Opin. 
376. 

Mere  rumor  that  children  are  mulat- 
toes  is  not  sufficient  to  establish  such 
fact,  especially  where  their  grand- 
mother, who  is  alleged  to  be  the  child 
of  a  negro  man,  attended  the  public 
schools,  and  the  children  appear  to  be 
white  children. 

Smith   V.   Allbright,    6   Ky.    Opin. 
376. 

§16.  School  funds. 

§  17. Creation  and  sources. 

Section  12.  ch.  463,  Acts  1869-70,  does 
not  repeal  §  77,  ch.  1433,  Acts  1867, 
which  provides  that.  "All  fines  in 
prosecutions  in  the  name  of  the  com- 
monwealth in  said  court  (the  city 
court)  shall  be  by  the  mayor  and 
board  of  councilmen  invested  for  the 
benefit  of  the  public  schools  of  Lexing- 
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ton,"  etc.,  and  hence  the  state  can  not 
recover  such  money  from  the  city. 
Conmionwealth  v.  City  of  Lexing- 
ton, 13  Ky.  Opin.  184. 

(C)  GOVERNMENT,  OFFICERS,  AND 

DISTRICT  MEETINGS. 

§63.  District  and  other  local  officers. 
Where  the  county  court  meets  to 
elect  a  commissioner  of  common 
schools,  and  elects  one,  and  he  offers 
to  execute  bond,  but  the  time  is  post- 
poned until  the  next  week,  and  the 
court  then  meets  and,  without  any 
notice  to  the  commissioner  elect,  pro- 
ceeds to  elect  another  in  his  place,  the 
court's  action  is  void,  since  it  can  not 
reconsider  such  election,  and  the  per- 
son first  elected  on  qualifying  is  en- 
titled to  the  office. 

Greenup  County  Court  v.  Clifton, 
12  Ky.  Opin.  240. 

Persons  appointed  as  school  trus- 
tees by  the  school  commissioner  to  fill 
vacancies  are  entitled  to  serve  as  such 
until  their  successors  are  elected  and 
qualified,  and  they  may  continue  to  act 
legally  until  such  successors  qualify. 
Bishop  V.  Route,  13  Ky.  Opin.  764. 

(D)  DISTRICT     PROPERTY,     CON- 
TRACTS,   AND    LIABILITIES. 

§66.  School  buildings. 

§  6& Location. 

One-third  of  the  electors  of  a  dis- 
trict may  appeal  from  the  decision  of 
the  trustees  in  locating  a  school  house 
to  the  school  commissioner  of  the 
county,  whose  decision  is  final;  and 
it  follows  that  no  question  of  such  lo- 
cation can  be  determined  by  the 
Court  of  Appeals  for  no  appeal  lies 
from  the  conmiissioner. 

Bishop  V.  Route,  13  Ky.  Opin.  764. 

§89.  Torts. 

Where  the  owner  of  land  made  a 
written  proposition  by  which  he  agreed  j 
to  give  a  tract  of  ground  for  a  school ; 
house  for  the  benefit  of  the  neighbor- 
hood so  long  as  the  house  should  be 
used  for  school  purposes,  and  the 
proposition  was  accepted  by  the  neigh- 
borhood, and  a  building  was  erected 
and  still  used  for  school  purposes,  and 
the  successor  in  ownership  to  the 
donor  takes  possession  and  refuses  to 


permit  it  longer  to  be  used  for  school 
purposes,  the  proper  party  plaintiff  in 
suing  him  for  the  possession  is  not 
the  trustees  of  the  school  district,  but 
the  patrons  of  such  district  or  some  of 
them  for  the  benefit  of  all. 

Lewis  V.  Trustees  School  Dist.  No. 
19,  12  Ky.  Opin.  532. 


(E)    DISTRICT   DEBT,   SECURITIES, 
AND  TAXATION. 

§98.  School  taxes. 

The  principal  of  the  public  schools 
of  the  city  of  Paris  is  an  employe  of 
the  state,  and  the  money  in  the  hands 
of  the  officers  of  such  city  for  school 
purposes  is  public  money  held  by  the 
officers  as  agents  of  the  state. 

Clark   v.    Lee's    Assignee,    8    Ky. 
Opin.  882. 

§  103. Levy  and  assessment. 

Where  the  question  of  taxing  a 
school  district  was  submitted  to  the 
voters  and  they  decided  in  favor  of  a 
tax  to  build  a  school  house,  and  the 
trustees  employ  a  person  to  build  it 
and  execute  notes  to  him  which  are 
not  paid,  the  school  trustees  may  be 
mandated  to  levy  taxes  to  pay  such 
debt. 

Price  V.  Duncan,  9  Ky.  Opin.  802. 


(G)  TEACHERS. 

§134.  Contracts  of  employment. 
§  135. Making,  requisitesi  and  valid- 
ity. 
If  a  teacher  is  not  qualified  by  rea- 
son of  not  having  been  examined  as 
the  law  requires,  a  contract  with  him 
to  teach,  made  by  the  school  trustee, 
is  not  binding  on  the  trustee's  succes- 
sor in  office. 

May  V.  Ferguson,  10  Ky.  Opin.  49. 

§  140.  Suspension^   removal,   and   reas- 
signment. 

§141. In  general. 

The  commissioner  may  suspend  or 
remove  a  teacher,  but  before  he  can 
do  so  some  cause  must  exist  and  a 
charge  be  lodged  against  the  teacher; 
and  he  can  not  remove  a  teacher  at 
his  mere  will  and  pleasure. 

Wilson  V.   Cribbage,   9  Ky.  Opin. 
856. 
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§143.  Compensation. 

§  144. In  general. 

The  state  must  be  allowed  without 
interference  by  creditors  to  employ 
and  pay  teachers,  and  the  amount  due 
from  the  state  to  its  teachers  can  not 
be  reached  by  attachment 

Clark   v.    Lee's   Assignee,    8   Ky. 
Opin.  882. 

(H)    PUPILS,    AND    CONDUCT   AND 
DISCIPLINE  OF  SCHOOLS. 

§  174.  Punishment. 

The  authority  of  a  teacher  to  hold 
his  pupil  to  a  strict  accountability  in 
school  for  disorderly  behavior  does  not 
justify  him  in  assaulting  and  beating 
the  pupil  on  the  playground. 

Hardy  v.  James,  5  Ky.  Opin.  36. 


SEARCHES  AND  SEIZURES. 

§8.  Actions    for    wrongful    search    or 

seizure. 
When  an  answer,  in  a  case  for  un- 
lawful search,  sets  up  that  the  search  I 
was  made  by  an  officer  and  men  under  | 
his  authority,  but  on  the  trial  there  is 
no  attempt  to  justify  under  a  search  > 
warrant  and  no  instruction  asked  or  | 
given  on  that  subject,  the  plaintifiT  is 
entitled  to  recover. 

Franklin    v.    Lawrence,    10    Ky. 

Opin.  219.  i 


SEPARATION  AGREEMENT. 
See  Husband  and  Wife,  S  278. 


SEQUESTRATION. 

Legislative  act  authorizing,  see  Col- 
leges and  Universities,  §  6. 


SERVANTS. 

Duty  of-  to  employer,  see  Master  and 

Servant,  §  30. 
Liability  to  master  for  negligence,  see 

Master  and  Servant,  §  68. 


SERVICE. 

See  Process. 

By  publication,  see  Process,  II,  C. 
Of  process,  see  Process,  II. 
Substituted  service,  see  Process,  II,  6. 


SERVICES. 

Compensation     for,     see     Work    and 
Labor. 


SEISIN. 

Breach  of  covenant  of,  see  Covenants, 

§§  94,  99. 
Covenant  of,  see  Deeds,  §  33. 


SELF-DEFENSE. 

See  Assault  and  Battery,  §  8;  Homi- 
cide. §S  108,  116,  276,  300. 

Aggressor  not  entitled  to  defense  of, 
see  Homicide,  §  244. 

Evidence  of,  see  Homicide,  §  186. 

Instruction  as  to,  see  Criminal  Law, 
S§  770,  772,  782,  1186;  Homicide, 
§300. 

Justifiable  homicide,  see  Homicide, 
§116. 

Question  of  fact,  see  Homicide,  §  300. 

Right  to,  see  Homicide,  §  96. 


SET-OFF  AND  COUNTER- 
CLAIM. 

I.  NATURE   AND   GROUNDS   OF 

REMEDY. 

§  1.  Nature  and  purpose  in  gen- 
eral. 

§  4.  Grounds  and  scope  of 
remedy. 

§   7. Statutory  set-ofT. 

§    8. Equitable  set-off. 

§  12.  Actions  in  which  remedy  is 
available. 

II.  SUBJECT-MATTER. 

§  22.  Nature  of  indebtedness  or 
liability  in  general. 

§  24.  Subsisting  right  of  action  of 
defendant. 

§  25.  Claims  arising  out  of  same 
contract  or  transaction  or  con- 
nected with  subject  of  action. 

§  28. Set-off. 

§  29. Counterclaim. 
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S  30.  Causes  of  action  on  other 
and  distinct  contracts  or 
transactions. 

§  33. Set-off. 

§  34. Counterclaim. 

§  35.  Demands  not  liquidated. 

§  48.  Set-offs  and  counterclaims 
against  assigned  causes  of  ac- 
tion. 

See  Account,  §  20;  Executors  and  Ad- 
ministrators, §  434;  Landlord  and 
Tenant,  §  223;  Limitation  of  Actions, 
§41;  Partition,  §  31;  Partnership, 
§112;  Pleading,  III,  E. 

Against   note,    see    Bills    and    Notes, 

§472. 
Application  of  limitations  to  set-offs 

and   counterclaims,    see   Limitation 

of  Actions,  §  41. 
Counterclaim  by  partners,  see  Partner- 
ship, §  211. 
Counterclaim  by  surety,  see  Principal 

and  Surety,  §  156. 
Counterclaim  in  action  on  note,  see 

BiUs  and  Notes,  §  472. 
Counterclaim    for    services    rendered 

and  money  loaned  in  advance,  see 

Pleading,  §  96. 

Damages  under  a  counterclaim,  ques- 
tion for  Jury,  see  Contracts,  §  352. 

Dismissal  of  action  by  plaintiff,  see 
Dismissal  and  Nonsuit,  %  3. 

Effect  of  dismissal  by  plaintiff,  see  Dis- 
missal and  Nonsuit,  §  42. 

Effect  of  set-off  or  counterclaim  as  to 
amount  in  controversy,  see  Appeal, 
§51. 

Pleading  counterclaim,  see  Pleading, 
§146. 

Pleading  counterclaim  for  damages, 
see  Contracts,  §  338. 

Set-off  arising  after  transfer  of  note 
or  notice  thereof,  see  Bills  and 
Notes,  §  321. 

Set-off  existing  prior  to  the  transfer 
of  note  or  notice  of  transfer,  see 
Bills  and  Notes,  §  320. 

Set-off  in  action  for  purchase  price  of 
machinery,  see  Sales,  §  428. 

Set-off  of  Judgment  against  Judgment, 
see  Judgment,  §  439. 

Setting  off  damages  for  breach  of  war- 
ranty against  unpaid  purchase- 
money,  see  Vendor  and  Purchaser, 
§310. 

Setting  off  unliquidated  damages 
against  claim  on  contract,  see  Libel 
and  Slander,  §  139. 


Setting  off  one  Judgment  against  an- 
other, see  Judgment,  §  883. 


I.  NATURE  AND  GROUNDS  OF 

REMEDY. 

§  1.  Nature  and  purpose  in  general. 

An  answer  setting  forth  facts  suffi- 
cient to  constitute  a  counterclaim 
must  be  so  regarded,  although  it  is  not 
denominated  as  such. 

Champlin  v.   Betz   &   Schraeffen- 
berger,  5  Ky.  Opln.  231. 

A  counterclaim  must  be  a  cause  of 
action. 

Kelly  V.  Kelly,  1  Ky.  Opln.  328. 

A  set-off  being  a  substitute  for  a 
cross-petition,  and  as  to  the  time  the 
statute  began  to  run  must  be  treated 
as  brought  simultaneously  with  the 
original  action. 

Boone  v.  Clarkson,  2  Ky.  Opln.  601. 

§4.  Grounds  and  scope  of  remedy. 

A  set-off  which  could  have  been 
successfully  pleaded  at  law  can  not  be 
pleaded  in  a  suit  in  equity. 

Kash  V.  Everett,  5  Ky.  Opln.  484. 


-Statutory  set-off. 


§7.- 

Where  A  brought  suit  against  C 
for  balance  on  a  note  given  by  C  to  B, 
and  assigned  to  A,  and  levied  an  at- 
tachment on  the  property  of  C;  and 
in  his  answer  C  alleges  that  A  owes 
him  a  note  for  a  sum  greater  than  the 
balance  due  on  the  note  assigned  by 
B  to  A,  and  claims  it  as  set-off  against 
the  suit  of  A,  and  no  answer  was 
made  to  said  set-off;  a  Judgment  sus- 
taining the  attachment  of  A  was  erro- 
neous, and  the  set-off  in  the  answer 
of  C  should  have  been  allowed. 

Jennings  v.  Jennings,  1  Ky.  Opin. 
611. 

§8. Equitable  set-off. 

A  party  seeking  to  make  a  defense 
or  set-off  in  equity  beyond  that  given 
by  the  statute  must  show  affirmatively 
the  existence  of  the  facts  necessary 
to  raise  the  equity. 

Henderson  Nat.  Bank  v.  Lagow,  10 
Ky.  Opin.  103. 

§12.  Actions  In  which  remedy  Is  avail- 
able. 
A  claim  as  a  set-off,  against  an  es- 
tate, on  a  note  given  the  admlnlstra- 
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tor  for  purchase  of  lands,  is  not  a  mu- 
tual demand,  and  can  not  be  allowed, 
as  It  can  only  be  used  as  an  equitable 
set-off  against  the  estate. 

Bogle  V.  West,  3  Ky.  Opin.  269. 

II.    SUBJECT-MATTER. 

§22.  Nature  of  indebtedness  or  liabil- 
ity in  general. 
The  breach  of  a  condition  contained 
in  a  deed,  which  is  wholly  discon- 
nected from  the  original  sale  of  the 
land,  can  be  used,  if  at  all,  only  as  a 
set-off. 

Murray  v.  Webb,  6  Ky.  Opin.  198. 

A  claim  for  liquidated  damages  can 
not  be  the  subject  of  a  set-off,  unless 
upon  the  ground  that  the  party  against 
whom  it  is  asserted  is  a  non-resident, 
or  is  insolvent. 

Murray  v.  Webb,  6  Ky.  Opin.  198. 

A  covenant  of  warranty  of  a  jack 
can  not  be  the  foundation  of  a  counter- 
claim. 

Boyd  V.  Preston,  1  Ky.  Opin.  400. 

In  dealings  between  an  administra- 
tor and  his  creditor,  a  debt  due  from 
the  decedent  can  not  be  set  off  against 
one  due  his  administrator  contracted 
to  and  with  the  latter. 

Shutt  V.  Christie,  2  Ky.  Opin.  57. 

A  set-off  or  counterclaim  existing 
between  the  original  parties  to  a  bill 
of  exchange  can  not  be  adjudged 
against  an  assignee  after  the  bill  has 
gone  into  circulation  in  the  regular 
course  of  business,  for  a  valuable  con- 
sideration. 

Henley  v.   Trimble,   2    Ky.    Opin. 
213,  271. 

A  defect  in  the  title  to  land,  is  prop- 
erly the  subject  of  a  counterclaim,  in  a 
suit  to  enforce  purchase  money  notes. 
Barkley   v.   Russell,   2   Ky.   Opin. 
469. 

Where  possession  was  to  pass  with 
the  title  and  that  when  the  tobacco 
was  received  and  weighed  by  J.  &  Son, 
the  right  of  X.  to  control  was  to  cease, 
in  such  a  state  of  case,  the  resumption 
of  the  possession  of  the  tobacco  was 
a  tortions  seizure  by  X.,  and  the  value 
of  the  same  at  the  time  of  the  seizure  i 


constituted  the  amount  of  the  set-off 
against  the  contract  price. 

Bartlett  &  Co.  v.  Newcomb,  4  Ky. 
Opin.  699. 

If  plaintiff  was  the  beneficial  owner 
of  the  note  sued  on,  a  note  held  by  de- 
fendant against  him  may  be  set  off 
against  the  former,  even  in  the  hands 
of  the  third  party. 

Soward  v.  Johnson,   5   Ky.   Opin. 
147. 

A  defense  founded  upon  an  alleged 
payment  is  not  in  the  nature  of  a  set- 
off or  counterclaim,  and  after  judg- 
ment, previous  payment  can  not  be 
made  the  foundation  of  an  original 
action. 

McArthur  v.   Jones,   6   Ky.   Opin. 
535. 

Where  a  judgment  is  pleaded  as  a 
set-off,  the  court  will  look  to  the  plead- 
ings to  see  what  was  in  issue;  and 
whatever  might  have  been  adjudged 
to  the  parties  on  the  pleadings,  If  sus- 
tained by  proof,  is  conclusively  settled 
by  the  judgment  whether  any  evidence 
was  offered  or  not. 

Turley   v.    Couchman's   Admr.,   9 
Ky.  Opin,  351. 

§24.  Svibsisting  right  of  action  of  de- 
fendant. 
Where  defendant,  in  an  action  on  a 
note,  is  the  assignee  of  a  part  of  the 
judgment  against  the  plaintiff  who  is 
insolvent,  defendant  may  have  his  debt 
set  off  against  the  demand  for  which 
defendant  is  sued. 

Long  V.   Waggoner,    6   Ky.   Opin. 
701. 

§25.  Claims  arising  out  of  same  con- 
tract or  transaction  or  connecieo 
with  subject  of  action. 
A  defense  which  does  not  grow  out 
of  the  transaction  set  forth  in  the  peti- 
tion, and  is  not  in  any  way  connected 
with  the  subject  of  the  action,  can  not 
be  a  counterclaim. 

Murray  v.  Webb,  6  Ky.  Opin.  198. 

Where  an  abandonment  of  a  con- 
tract for  work  to  be  performed  is 
shown,  if  the  owner  suffers  loss  there- 
by, he  is  entitled  to  show  the  same  as 
a  set-off  to  the  claim  of  the  creditors 
of  the  contractor,  for  the  unpaid  bal- 
ance due. 

Case  V.  Louisville  &  N.  R.  Co.,  4 
Ky.  Opin.  108. 
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The  agreed  price  of  the  hogs  might 
have  been  pleaded  as  a  set-off  to  G's 
claim  for  damages,  but  as  it  con- 
stitutes a  cause  of  action  complete 
within  itself,  appellees  were  not  bound 
to  plead  it. 

Gless  V.  Snooks,  5  Ky.  Opin.  364. 

Where,  by  the  terms  of  a  contract 
M  agreed  unconditionally  to  pay  for 
the  completion  of  a  building  the  sum 
of  $2,500.00,  and  no  mention  is  made 
of  any  claim  set  up,  or  to  be  set  up  by 
him  for  old  lumber  or  brick  sold  prior 
to  that  time  by  the  original  contractor, 
the  same  can  not  be  set  up  as  a  set- 
off. 

McNees   v.   Parrish,   5   Ky.   Opin. 
616. 

A  counterclaim  must  be  a  cause  of 
action  arising  out  of  the  transaction 
set  forth  in  the  petition  or  connected 
with  the  subject  of  the  action. 

Camplin    v.    Betz    &    Schraeffen- 
berger,  5  Ky.  Opin.  231. 

In   an   action   by   a  contractor   for 

street  improvements,  the  city  has  the 

right    to    counterclaim    damages    for 

breach  of  the  improvement  contract. 

City  of  Covington  v.  Drummon»  7 

Ky.  Opin.  699. 

An  answer  which  does  not  ask  for  a 
judgment,  but  claims  a  credit,  and  is 
directly  connected  with  the  transac- 
tion forming  the  basis  of  the  petition, 
must  be  regarded  as  a  counterclaim. 
Hlatt  v.  Taylor,  7  Ky.  Opin.  672. 

WTiere,  contrary  to  contract,  an 
agent  of  an  insurance  company  sued 
the  company  in  the  courts  of  Ken- 
tucky instead  of  the  courts  of  New 
York,  any  damages  for  breach  of  such 
contract  by  the  agent  should  be  made 
a  matter  of  counterclaim. 

Brooklyn  Life  Ins.  Co.   v.  Ott,  7 
Ky.  Opin.  484. 


Where  there  is  a  contract  for  the 
sale  of  chattels,  and  a  note  is  given 
and  the  contract  is  breached  by  the 
vendor,  the  damaged  party  may  plead 
facts  showing  his  damages  as  a  set- 
oJT  to  a  suit  on  the  note. 

Boone  County  Nat.  Bank  v.  Clem- 
ents, 9  Ky.  Opin.  205. 


§29- 


-Counterclaim. 


A  counterclaim  for  improvements  al- 
leging   amount  due,  is  insufficient, 

although  reference  to  an  account  filed 
is  made,  since  an  averment  as  to  the 
amount  is  necessary. 

Albro   v.   Satchwell,   7   Ky.   Opin. 
348. 

In  a  suit  to  collect  the  price  of  ma- 
chinery sold,  the  defendant  can  not 
recover  on  his  counterclaim  where 
there  is  no  proof  showing  the  amount 
of  damages  sustained  by  reason  of 
the  failure  of  plaintiff  to  deliver  the 
machinery  promptly. 

Monarch  v.   Young,    8   Ky.   Opin. 
232. 

§30.  Causes   of   action    on   other  and 
distinct    contracts    or    tranaac- 
tlons. 
An  answer  charging  that  the  plain- 
tiff  knowingly   and   fraudulently   sup* 
pressed  and  concealed  facts  in  rela- 
;  tion    to    the    contract    in    litigation, 
whereby  they  were  injured,  presents 
a  valid  counterclaim,  and  is  not  de- 
murrable. 

Torain  &  Edwards  v.  Barker,  3  Ky. 
Opin.  569. 


§28. 


•Set-off. 


A  set-off  must  contain  all  the  requi- 
sites of  a  petition,  and  an  allegation 
by  one  that  he  has  a  claim  against  the 
estate  of  decedent  is  not  equivalent  to 
an  allegation  that  the  estate  is  in- 
debted to  him. 

Y'ance's  Admr.  v.  Foreman,  7  Ky. 
Opin.  158. 


§33.- 


-Set-off. 


Where  land  is  purchased  by  the  hus- 
band with  the  wife's  money,  and  con- 
veyed to  her,  a  purchaser  from  her 
can  not,  by  buying  claims  against  her 
husbanct  set  them  off  against  the  pur- 
chase money  he  owes  the  wife. 

Jessie  v.  Farmer,  8  Ky.  Opin.  291. 

Where  a  testator  gave  to  his  daugh- 
ter a  tract  of  land,  and  provided  that 
"a  lien  is  retained  upon  the  land  for 
$250  that  Thompson  Peters,  her  hus- 
band, owes  me,"  in  a  suit  by  the  execu- 
tor to  enforce  such  lien  a  debt  owing 
by  the  testator  to  his  daughter  for 
caring  for  and  maintaining  the  testa- 
tor for  some  years,  under  his  promise 
;  to  pay,  may  set  off  against  said  lien, 
'  and   where    such    claim    exceeds    the 
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lien  retained  there  can  be  no  recov- 
ery on  such  lien. 

Peters   v.    Sword's   Exr.,   11    Ky. 
Opin.  500. 


§34. 


-Counterclaim. 


The  right  to  recover  pn  a  counter- 
claim can  not  be  determined,  even 
when  no  reply  is  filed  to  it,  without 
proof,  and  where  no  such  reply  is  filed 
the  court  should  proceed  to  hear  proof 
as  to  the  amount  of  damages  sus- 
tained. 

Enterprise  Imp.  &  Mfg.  Co.  v.  Of- 
fill,  13  Ky.  Opin.  936. 

§35.  Demands  not  liquidated. 

Unliquidated  damages  growing  out 
of  an  altogether  different  transaction 
can  not  be  pleaded  as  a  set-off. 

Lant  V.  Louisville,  C.  &  L.  R.  Co., 
5  Ky.  Opin.  445. 

§48.  Set-offs  and  counterclaims  against 
assigned  causes  of  action. 
The  facts  set  up  in  the  answer 
amoimt  to  a  warranty  that  the  stal- 
lion was  capable  of  performing  serv- 
ices which  render  horses  of  that  kind 
valuable,  and  damages  for  a  breach 
of  this  warranty  could  be  lawfully  set 
off  against  the  note  sued  on,  even  in 
the  hands  of  the  assignee. 

Cundlff  V.  Cundiff,  5  Ky.  Opin.  759. 


SETTLEMENT. 

See  Guardian  and  Ward,  VI. 

By  administrator,  see  Executors  and 

Administrators,  §§  507,  508. 
Opening  settlement  of  administrator, 

see  Executors   and  Administrators, 

§509. 
Private   settlement   by   guardian,   see 

Guardian  and  Ward,  §  164. 
Surcharging  settlement  of  estate,  see 

Executors       and       Administrators, 

§§  512,  516. 
Venue  of  settlement  suit,  see  Execu- 
tors and  Administrators,  §  469. 


SEVERANCE. 

Of  causes  of  action,  see  Action,  III. 

SEWERS. 

Defects  in  construction  of  sewer,  see 
Municipal  Corporations,  §  831. 


SHELLY'S  CASE. 

Application    of    rule   of,    see   Deeds, 

§  128. 
Words  of  inheritance  not  necessary  in 

deed  or  will,  see  Deeds,  §  128. 


SHERIFFS  AND  CONSTA- 
BLES. 

I.  APPOINTMENT.  QUALIFICATION, 

AND  TENURE. 
(A)SHERIFFS. 
§  3.  Eligibility  and  qualification. 
§  5  Term  of  office,  vacancies,  and 
holding  over. 
(C)   DEPUTIES        AND        ASSIST- 
ANTS,  SUBSTITUTES,  AND 
SPECIAL  OFFICERS. 
§  16.  Deputies   and   delegation  of 
powers. 

§19. EUgibility    and    quaUfica- 

tion. 

II.  COMPENSATION. 

§  28.  Right  in  general. 

III.  POWERS,  DUTIES,  AND  LIABILI- 

TIES. 

§  77.  Nature  and  extent  of 
authority  in  general. 

§   89.  Indemnity  to  officer. 

§  94.  Duties  as  to  collection,  cus- 
tody, and  payment  of  money. 

§  97.  Liabilities  for  official  acts 
in  general. 

§  99.  Liabilities  for  negligence  or 
misconduct  in  general. 

§  100.  Liabilities  for  acts  or  omis- 
sions of  deputies  or  assist- 
ants. 

§  101.  Failure  to  serve  or  delay  or 
defect  in  service  of  process  or 
papers  in  general. 

§  104.  Escape  or  rescue  of  prison- 
ers. 

§  106.  Failure  to  levy  on  or  take 
or  deliver  possession  of  prop- 
erty. 

§  110.  Wrongful  levy  or  other  tak- 
ing of  property. 

§  113. ^Property  of  third  per- 
sons. 

§  123.  Failure  to  make  return. 

§  124.  False  return. 

§  126.  Actions  against  officers  and 
indemnitors. 

§  129. Conditions  precedent 

§  130. Defenses. 

IV.  LIABILITIES        ON        OFFICIAL 

BONDS. 
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§154.  Nature  and  grounds  in  gen- 
eral. 

9155.  Rights  and  remedies  of 
sureties. 

§  156.  Discharge  of  sureties. 

§  157.  Accrual  or  release  of  liabil- 
ity by  breach  or  fulfillment  of 
conditions. 

§  158.  Extent  of  liability. 

§  160.  Actions. 

S 163. Defenses. 

5164. Jurisdiction  and  venue. 

§  168. Pleading. 

§  169. Evidence. 

§  171. Trial,  judgment  and  re- 
view. 

See  Execution. 

Action  on  sheriff's  bond  as  tax  col- 
lector, see  Taxation,  §§  568,  570. 

Action  on  sheriff's  bond  for  conver- 
sion of  attached  property,  see  At- 
tachment, S  168. 

Appeal  from  order  or  judgment  of 
county  court  relative  to  settlements 
by  sheriffs  as  collectors  of  revenue, 
see  Appeal,  9  26. 

Duty  to  preserve  and  care  for  attach- 
ed property,  see  Attachment,  9  186. 

Erroneous  judgment  against  sheriff  as 
tax  collector,  see  Appeal,  9  1169. 

Liability  of  sheriff  as  tax  collector,  see 
Taxation,  §  568. 

Liability  for  taxes  collected  and  not 
turned  over,  see  Taxation,  99  565, 
567. 

Return  of  execution  sale,  see  Execu- 
tion, VIIL 

Right  of  sheriff  to  homestead  as 
against  liability  to  state  for 
revenues,  see  Homesteads,  9  28^. 

Supplying  lost  tax  receipts  by  ex- 
deputy,  see  Taxation,  9  556. 


L  APPOINTMENT.  QUALIFICATION, 
AND  TENURE. 

(A)  SHERIFFS. 

§3.  Eligibility  and  qualification. 

Until  there  has  been  a  judgment  of 
a  court  of  competent  jurisdiction  for- 
feiting a  party's  right  to  the  office  of 
sheriff,  or  vacating  the  office,  the  per- 
son assuming  to  act  as  sheriff  has  the 
right  to  execute  a  bond  which  will  be 
binding  on  him  and  his  sureties. 

McInUre  v.   Morris,   7   Ky.   Opin. 
445. 


Where  a  sheriff  is  re-elected,  it  is 
the  duty  of  the  county  court  to  require 
him  to  execute  a  new  bond,  and  in  the 
absence  of  proof  to  the  contrary  it 
will  be  presumed  that  he  has  done 
so,  and  when  he  defaults  the  action 
must  be  brought  on  the  bond  in  force 
at  the  time  of  the  defalcation. 

Coiomonwealth  v.  Johnson,  5  Ky. 
Opin.  202. 

Where  W  and  other  sureties  of  a 
sheriff  were  Induced  to  believe  that 
the  name  of  B,  affixed  to  the  bond  be- 
fore their  signatures  were  attached, 
was  his  act  and  deed,  and  the  same 
was  not  his  act,  and  did  not  bind  him, 
their  own  attempted  execution  of  the 
bond  is  not  obligatory  on  them. 

Chamberlain  &  Tapp  v.  Brewer,  5 
Ky.  Opin.  6. 

§  5.  Term  of  office,  vacancies,  and  hold- 
ing over. 
I     The  presumption  of  continuance  In 
'  office  by  a  constable  can  not  be  in- 
dulged where  it  would  be  an  excep- 
tion to  the  rule,  and  in  the  due  course 
of   events   his    successor   must    have 
been  elected. 

Johnson  v.  Boswell,  7  Ky.  Opin.  82. 

Prior  to  the  expiration  of  the  term 
of  office  of  a  sheriff  and  while  he  is 
still  living,  not  having  resigned  his 
office,  the  office  does  not  become 
vacant  until  declared  so  in  a  proper 
proceeding. 

Cocoughner  v.   Commonwealth,   8 
Ky.  Opin.  551. 

(C)    DEPUTIES   AND    ASSISTANTS, 

SUBSTITUTES,  AND  SPECIAL 

OFFICERS. 

§16.  Deputies  and  delegation  of  pow- 
ers. 
A  sheriff  can  only  recover,  for 
breach  of  contract  between  him  and 
a  constable  relating  to  services  of  the 
constable  rendered  for  the  sheriff, 
such  actual  damages  as  the  sheriff  has 
sustained  by  reason  of  the  constable's 
failure  to  collect  taxes,  and  not  con- 
sequential damages. 

Sharp's  Admr.   v.   Harper,   4  Ky. 
Opin.  80. 

Where  a  contract  between  a  sheriff 
and  a  constable  recites  "that  the  fees 
and  emoluments  of  the  said  office  of 


1835     (§  19)         SHERIFFS  AND  CONSTABLES  I.  C,  II.  III.         (§  99)     1836 


sheriff,  arising  and  which  have  arisen,  > 
etc.,    amount    to   more    than    $700.00, ; 
which  S   (constable)   is  to  retain  for ' 
his  services,  except  $700.00  to  be  paid ; 
H,   $350.00  December  25th,   1863,  and 
$350.00  December  25,  1864,"  it  is  a  sale 
and  deputation  of  the  office  of  sheriff, 
and  void  as  to  that  amoimt. 

Sharp's  Admr.   v.   Harper,  4   Ky. 
Opin.  80. 

§  19. Eligibility  and  qualification. 

An  instrument  purporting  to  be  a 
bond  for  a  deputy  sheriff,  which  does 
not  name  one  as  obligee,  is  invalid. 
McKinster  v.  Estham,  6  Ky.  Opin. 
423. 

II.  COMPENSATION. 

§28.  Right  in  general. 

In  the  absence  of  a  showing  of  any 
agreement  to  the  contrary,  it  will  be 
presumed  that  fees  belong  to  the 
sheriff  and  not  to  his  deputy. 

Barrett  v.  Woods,  7  Ky.  Opin.  320. 

III.  POWERS,  DUTIES,  AND  LIABIL- 
ITIES. 

§77.  Nature  and  extent  of  authority  in 
general. 
Peace   officers,   in   the   exercise   of 
their  duties,  are  not  required  to  see 
that  warrants  which  come  into  their 
hands  are  free  from  defects,  and  be- 
cause thereof  permit  felons  to  escape,  i 
Alsop  V.   Commonwealth,   11   Ky.  | 
Opin.  851. 

§89.  Indemnity  to  officer. 

The    sureties    in   the    indemnifying 
bond  did  not  undertake  that  the  sheriff 
would   pay  to   the   landlord  his  rent 
and  are  therefore  not  responsible  for ; 
his  failure  to  do  so. 

Burford's  Admr.  v.  Gaither,  5  Ky. 
Opin.  34. 

The  right  to  require  an  indemnity 
bond  is  based  on  the  fact  that  the  of- 
ficer doubts  whether  or  not  the  prop- 
erty is  subject  to  levy  the  sale,  and 
failure  of  the  plaintiff  to  give  the  in- 
demnity bond  does  not  lead  to  the  con- 
clusion that  the  return  was  false. 
Durret  v.  Bouche,  5  Ky.  Opin.  667. 

The  execution  of  an  indemnity  bond 
before  the  sale  of  personal  property 
levied  upon  and  claimed  by  another 


than  the  execution  defendant  is  not  a 
bar  to  an  action  by  the  owner  to  re- 
cover his  property,  but  in  addition  to 
his  right  to  recover  the  bond  gives  him 
an  additional  remedy. 

Bethel  v.  Vanmeter,  10  Ky.  Opin. 
68. 

§94.  Duties  as  to  collection,  custody, 
and  payment  of  money. 
Where  a  constable  undertakes  to 
collect  a  debt  and  he  finds  out  that  he 
can  not  do  so,  it  is  his  duty  to  return 
the  evidence  of  the  debt,  and  as  he  has 
no  authority  to  select  an  attorney,  if 
he  does  so  he  is  responsible  for  the 
competency  and  fidelity  of  the  attor- 
ney. 

Patton  V.  Kasson,  5  Ky.  Opin.  571. 

A  sheriff  has  no  right  to  collect 
money  upon  a  judgment  by  virtue  of 
his  office,  and  when  he  does  so  without 
first  having  an  execution  his  sureties 
on  his  official  bond  are  not  respon- 
sible in  case  he  fails  to  pay  over  the 
money  to  the  plaintiff. 

Commonwealth  v.  Bedford,  5  Ky. 
Opin.  243. 

Where  a  sheriff  holds  the  funds  of 
a  county  and  is  the  proper  custodian 
of  the  same,  he  has  no  right  to  pay 
them  out  except  upon  the  order  of 
the  county  court. 

Adams  V.  Brown,  5  Ky.  Opin.  32. 

§97.  Liabilities  for  official  acts  in 
general. 
The  deputy  sheriff  is  liable  for  all 
the  moneys  collected  by  him  and  for 
all  that  could  have  been  collected,  and 
the  principal  sheriff  has  his  remedy  by 
action  whenever  there  is  a  breach  of 
the  deputy's  bond,  whether  he  has 
been  compelled  to  account  for  the 
breach  or  not,  when  such  sheriff  is 
liable,  on  account  of  such  breach,  to 
the  state  or  to  third  parties. 

Hays  V.  Sprigg,  11  Ky.  Opin.  694. 

§99.  Liabilities  for  negligence  or  mis- 
conduct in  general. 
Where    an    attorney    transfers    his 
client's   execution   without   authority, 
the  sheriff  who  collects  same  is  liable 
to  the  original  owner  for  the  amount. 
Commonwealth  v.   Tipton,   4   Ky, 
Opin.  671. 
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§100.  Liabilities  for  acts  or  omiasions 
of  deputies  or  assistants. 
The  sheriff  and  his  security  on  Ms 
official  bond  are  liable  for  the  illegal 
acts  of  bis  deputy  done  under  the 
color  of  the  office,  and  will  not  be 
heard  to  say  that  the  execution  under 
which  the  deputy  acted  was  improperly 
issued. 

Megowan  y.  Lansdale,  3  Ky.  Opin. 
398. 

§101.  Failure  to  serve  or  delay  or  de- 
fect   in    service    of    process    of 
papers  in  general. 
Where  in  a  suit  against  an  officer  for 
failing  to  make  a  levy  on  an  execution 
it  is  shown  that  he  was  honestly  in 
doubt  whether  property  belonged  to 
the  execution   defendant,   and   where 
he  believed    such   defendant   had   no 
property  subject  to  execution,  and  de- 
manded from  plaintiff  a  bond  of  in- 
demnity, which  was  refused,  he  is  not 
liable  for  such  failure. 

Spradlin  v.  Kendall,  9  Ky.  Opin. 
911. 

§  104.  Escape  or  rescue  of  prisoners. 

Only  actual  damages  can  be  recov- 
ered in  a  suit  against  an  officer  for 
allowing  a  prisoner  to  escape. 

Boyd  V.  Camp,  10  Ky.  Opin.  28. 

§106.  Failure  to   levy  on   or  take   or 
deliver   possession   of   property. 
It  must  appear  by  proof  that  the 
sheriff   had    knowledge    of   property 
owned  by  the  defendant  subject  to  the 
execution,    and    on    which    he    could 
make  the  levy,  or  a  knowledge  of  such 
facts  as  should  cause  him  to  make  ex- 
ertions to  find  property,  before  he  can 
be  held  liable  to  the  plaintiff  for  fail- 
ure to  levy. 

Commonwealth  v.  McCarroU,  5  Ky. 
Opin.  235. 

If  a  sheriff  permits  the  defendant  to 
retain  personal  property  on  which  an 
execution  has  been  levied,  and  the 
same  is  thereby  lost,  he  is  responsible 
to  plaintiff  for  the  value  of  the  prop- 
erty. 

Bales  V.  Peters,  4  Ky.  Opin.  679. 

When  the  sureties  on  a  rent  bond 
sue  the  sheriff  for  failing  to  levy  a  dis- 
tress warrant  upon  all  the  property 
which  was  subject  thereto,  there  can 
be  no  recovery  when  it  is  shown  by 


the  sheriff  that  other  executions  had 
been  levied  against  the  debtor,  and 
the  plaintiffs,  who  were  also  sureties 
on  such  other  debts,  had  received 
the  benefits  of  said  property  not  in- 
I  eluded  in  such  distress  warrant,  since 
such  plaintiffs  were  not  damaged  by 
the  sheriff's  failure  to  levy  on  all 
available  property  where  they  re- 
ceived the  benefits  from  such  omitted 
property  under  other  executions. 

Wilson  V.   Everett,  11   Ky.   Opin. 
43. 

§  110.  Wrongful  levy  or  other  taking  of 

property. 

Although  a  sheriff  received  money 

under  execution  without  right  and  be- 

'  came  liable  to  refund  it,  it   did  not 

I  create  a  liability  on  his  part  to  the 

plaintiff  who  holds  a  sale  bond  for  all 

he  was  entitled  to. 

Calloway  v.  Herrin,  5  Ky.  Opin.  27. 


•Property  of  third  persons. 


I 

§113. 

I  Where  the  sheriff  by  mistake  levies 
I  upon  and  sells  property  which  does 
not  belong  to  the  defendant,  the  meas- 
ure of  damages  that  the  owner  is  en- 
titled to  recover  is  the  value  of  the 
property  with  interest  on  said  value 
from  the  time  he  was  deprived  of  the 
possession,  but  the  owner  in  such  a 
case  is  not  entitled  to  vindictive  dam- 
ages. 

Phillips  V.  Claybrook,  8  Ky.  Opin. 
801. 

§123.  Failure  to  make  return. 

There  is  no  liability  on  a  constable's 
bond  for  failing  to  return  an  invalid 
execution. 

Hibbard  v.  Watson,   8  Ky.   Opin. 
461. 

§  124.  False  return. 

The  presumption  is  that  the  return 
of  a  sheriff  is  true,  and  in  the  absence 
of  proof  to  the  contrary  such  presump- 
tion will  prevail. 

Catrun  v.  Hawn,  7  Ky.  Opin.  5. 

§  126.  Actions  against  officers  and  in- 
demnitors. 
Where  the  cause  of  action  set  out  in 
the  petition  is  the  failure  by  the  sheriff 
and  his  deputy  to  return  the  execution 
to  the  office  from  whence  it  issued,  for 
thirty  days  after  the  return  day  there- 
of, no  damage  beyond  the  debt 
claimed,  30  per  cent  damages  can  not 
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be  recovered  on  the  allegations  of  the 
petition. 

Fitch    V.    Commonwealth,    4    Ky. 
Opln.  206. 

Where  an  answer  set  out  that  the 
defendant,  an  officer,  took  an  indemni- 
fying bond  from  the  execution  cred- 
itors, before  levying  on  the  property 
sold,  and  that  the  bond  contained 
sufficient  surety,  and  was  returned 
with  the  execution,  it  was  good  on 
demurrer. 

Felts  V.   Covington,   3   Ky.   Opin. 
675. 

In  a  suit  against  an  officer  for  failure 
to  execute  a  process  to  be  served,  an 
instruction  "It  is  no  excuse  for  his 
failure  to  levy  said  process  without 
delay  that  he  had  in  his  hands  other 
papers  of  a  less  summary  character," 
is  erroneous,  without  an  explanation 
to  the  jury  of  the  meaning  of  "less 
summary." 

Richardson  v.  Bamberger,  Bloom 
&  Co.,  3  Ky.  Opin.  530. 

It  is  error  to  refuse  a  defendant 
proof  of  the  probable  cost  of  removal 
and  taking  care  of  property,  where 
sued  for  damages  for  his  dereliction, 
as  this  would  be  material  to  lessening 
of  the  damages  recoverable. 

Richardson  v.  Bamberger,  Bloom 
&  Co.,  3  Ky.  Opin.  530. 

Where  a  petition  alleges  that  two 
executions,  which  are  sufficiently  de- 
scribed, were  collected  by  R,  who  re- 
fused, on  demand,  to  pay  over  the 
money,  and  alleges  a  joint  liability  of 
both  defendants  for  money  had  and 
received,  it  is  good  on  general  demur- 
rer to  its  sufficiency. 

Upton  V.  Redman,  4  Ky.  Opin.  319. 

It  is  no  defense,  on  a  motion  against 
a  sheriff  for  failure  to  return  an  execu- 
tion within  thirty  days,  that  the  whole 
of  the  execution  could  not  have  been 
made,  since  the  restrictive  provision 
of  the  statute  as  to  executions  against 
insolvent  defendants  does  not  apply. 
Litton  v.  Carty,  5  Ky.  Opin.  448. 

§  129. Conditions   precedent. 

Before  a  suit  can  be  maintained 
against  the  sheriff  and  his  bondsmen 
for  failing  to  pay  over  revenues  col- 
lected for  the  county,  a  demand  from 


the  official  entitled  to  receive  them 
or  an  order  relative  thereto  by  the 
county  court  must  be  made. 

Hardin  County  Court  v.  Lowe,  8 
Ky.  Opin.  655. 


§130.- 


•Defenses. 


It  is  the  duty  of  the  sheriff  to  collect 
and  pay  over  the  state  revenue  and 
county  taxes  due  from  the  taxpayers 
of  the  county;  and  where  he  appoints 
a  deputy,  and  such  deputy  gives  a 
bond  to  his  principal,  conditioned  that 
he  will  collect  and  pay  over  such 
revenues,  and  he  fails  to  do  so,  it  is 
no  defense  in  a  suit  on  such  bond  that 
the  taxpayers  from  whom  he  had  not 
collected  were  solvent,  and  required 
his  principal  to  collect  the  same;  since 
the  covenants  of  such  deputy's  bond 
required  him  to  collect  the  taxes,  and 
where  he  failed  to  do  so  he  and  his 
bondsmen  are  liable  on  such  bond. 
McGill  V.  Fraize,  9  Ky.  Opin.  480. 


IV.      LIABILITIES      ON      OFFICIAL 

BONDS. 

§  154.  Nature  and  grounds  in  general. 
The  sheriff  and  his  bondsmen  are 
liable  for  money  collected  by  virtue 
of  a  writ  placed  in  his  hands  with  the 
penalty  for  failure  provided  by  the 
statute,  but  when  he  collects  money 
not  upon  a  writ,  he  and  his  sureties 
can  not  become  liable  for  a  penalty 
by  his  failure  to  pay  the  money  over, 
since  he  is  only  liable  for  the  money 
withheld. 

Hume  V.  White's  Guardian,  8  Ky. 
Opin.  651. 

Where  executiions  came  into  the 
hands  of  the  sheriff,  and  he  failed 
without  a  reasonable  excuse  to  return 
them  within  thirty  days  after  the  re- 
turn day,  he  and  his  sureties  are  liable 
for  the  amount  thereof  and  thirty  per 
cent,  thereon,  unless  the  execution 
defendants  had  no  property  in  the 
county  out  of  which  any  part  of  the 
executions  could  have  been  made. 
Scott  V.  Commonwealth,  9  Ky. 
Opin.  207. 

Where  a  sheriff  has  no  authority  to 
collect  money,  his  sureties  on  his  bond 
as  sheriff  are  not  liable  for  the  sum 
thus  collected;  since  to  render  such 
bondsmeh  liable  the  sheriff  must  have 
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collected  the  money  in  his  official 
character  by  virtue  of  executions  is- 
sued and  delivered  to  him. 

Graven  v.  Scott,  9  Ky.  Opin.  368. 

Gen.  Stats.,  ch.  20,  art.  4,  §  1,  per- 
mits a  person  injured  to  recover  either 
by  suit  or  motion  against  a  constable 
and  his  sureties  for  failing  to  return 
an  execution  within  the  time  pro 
scribed  by  law. 

Norris  v.  Dorsey,  9  Ky.  Opin.  518. 

Where  a  sheriff  states  to  plaintiff's 
attorney  that  property  he  has  levied 
upon  is  free  of  liens,  and  the  state- 
ment is  false,  and  the  attorney  for  his 
client  is  thereby  induced  to  bid  in 
and  buy  the  property  and  to  defend 
the  title  thereafter  against  a  prior  lien, 
and  is  thereby  damaged,  the  sheriff 
and  his  sureties  are  liable  therefor. 
Jackson,  Saving  &  McGoodwin  v. 
Perkins,  9  Ky.  Opin.  843. 

Sureties  on  the  general  bond  of  a 
sheriff  have  the  right  to  claim  exemp-  < 
tion  from  liability  on  account  of  any 
default  of  his  duties  as  collector  of 
the  public  revenues,  or  of  the  coimty 
levy  or  public  dues. 

Brown  v.  Knox  County  Court,  10 
Ky.  Opin.  912. 

A  suit  against  a  sheriff  and  his  sure- 
ties by  the  state  to  collect  money 
which  the  sheriff  has  collected  but 
failed  to  pay  over  is  a  civil  action,  and 
has  none  of  the  elements  of  a  criminal 
or  penal  proceeding,  although  the 
judgment  upon  which  the  execution 
issued  was  based  on  and  grew  out  of 
the  forfeiture  of  a  recognizance. 

Brown  v.  Commonwealth,  11  Ky. 
Opin.  10. 

§  155.  Rights  and  remedies  of  sureties. 
The  sureties  on  a  sheriff's  bond  are 
liable  for  moneys  collected  by  that 
officer  on  writs  of  execution  or  other 
process,  or  by  reason  of  some  Judg- 
ment of  a  court;  but  where  parties  to 
a  cause  leave  the  courts,  either  as  a 
matter  of  convenience  or  otherwise, 
and  direct  the  action  of  the  sheriff 
under  a  private  agreement,  the , 
sheriff's  sureties  are  not  liable  if  he  I 
collects  money  under  such  an  agree- 
ment and  fails  to  accoimt  for  it. 

Woodford  &  Hathaway  v.  Perkins, 
11  Ky.  Opin.  561. 
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§  156.  Discharge  of  sureties. 

Where  a  surety  admits  the  execu- 
tion of  an  official  bond  for  a  constable, 
and  the  mere  omission  of  an  initial  or 
the  insertion  of  the  letter  "M"  as  the 
middle  name,  when  it  should  have 
been  the  letter  "H,"  does  not  invalidate 
the  bond. 

Sanders   v.   Young,   10   Ky.   Opin. 
763. 

A  mere  extension  of  time  to  a  sheriff 
for  settlement  with  the  county  does 
not  release  his  sureties  on  his  official 
bond. 

Piles  V.  Livingston  County  Court, 
10  Ky.  Opin.  884. 

§  157.  Accrual  or  release  of  liability  by 
breach   or  fulfillment  of  condi- 
tions. 
A  creditor  has  no  right  to  resort  to 
an  action  for  damages  against  a  con- 
stable   for   not   disposing   of   a   fund 
which  was   already  in   the   court  or 
under  the  court's  control,  until  some 
final  action  is  had,  since  the  creditor 
has  his  remedy  by  rule  against  the 
officer,  or  by  excepting  to  his  report. 
Cooke  V.  Chinn,  7  Ky.  Opin.  272. 

Where    a   constable   undertakes   to 
collect  debts  over  which  the  inferior 
courts  have  no  Jurisdiction,  he  is  re- 
sponsible as  agent  and  not  as  officer. 
Bartan  v.  Atchison,  1  Ky.  Opin. 
586. 

The  prima  facie  presumption  is  that 
a  constable  would  not  undertake  to 
collect  claims  from  persons  who  were 
not  within  his  jurisdiction. 

Graham  v.  Gordon,  1  Ky.  Opin.  91. 

Where  a  constable  fails  to  pay  over 
money  collected  on  an  execution, 
after  demand,  the  injured  party  may 
proceed  by  motion  or  suit  on  his  bond, 
and  the  criterion  of  damages  is  10  per 
cent,  on  the  amount  of  the  execution, 
with  interest  from  the  time  of  the  de- 
mand, and  costs;  and  this  remedy  is 
not  restricted  to  the  court  from  which 
the  execution  issued;  as  the  proceed- 
ings may  be  in  the  circuit  court,  al- 
though the  execution  issued  from  a 
quarterly  court,  as  the  circuit  court 
is  a  court  of  general  jurisdiction. 
Brown  v.  Wells,  1  Ky.  Opin.  543. 
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The  law  regulating  the  official  duties 
and  responsibilities  of  constables  does 
not  contemplate  the  collection  of  debts 
as  to  which  courts  inferior  to  the 
circuit  courts  have  no  Jurisdiction. 
Bartan  v.  Atchinson,  1  Ky.  Opin. 
586. 

Where  a  settlement  is  made  by  a 
sheriff  with  the  court  commissioner, 
showing  a  balance  due,  In  a  suit 
against  his  sureties  and  the  adminis- 
trator of  his  estate,  they  are  Jointly 
liable. 

Long    y.    Commonwealth,    2    Ky. 
Opin.  668. 

Sections  4  and  5,  art.  4,  ch.  20,  1  Rev. 
Stat.,  257,  fixing  the  responsibility  of 
constable,  has  no  application  to 
sheriffs. 

Compton  V.  Newman,  2  Ky.  Opin. 
672. 

§158.  Extent  of  liability. 

Recovery  can  not  be  had  on  the 
bond  of  a  constable  for  claims  placed 
in  his  hands  before  a  bond  was  exe- 
cuted, when  he  entered  upon  his  sec- 
ond term  of  office. 

Johnson  v.   Boswell,  7  Ky.  Opin. 
82. 

Section  2,  ch.  71,  Rev.  Stat.,  is  mere- 
ly a  re-enactment  of  the  Acts  1820, 
and  holds  a  surety  on  a  constable's 
bond  liable  in  so  far  as  it  operates  to 
indemnify  the  sheriff  from  loss  or  dam- 
age on  account  of  the  illegal  or  negli- 
gent acts  of  the  constable. 

Sharp's   Admr.   v.   Harper,  4   Ky. 
Opin.  80. 

Sureties  on  the  bond  of  a  defaulting 
constable  are  not  liable  for  more  than 
the  actual  amount  the  sheriff  would 
be  compelled  to  account  for,  notwith- 
standing the  recitations  of  the  bond. 
Sharp's  Admr.  v.  Harper,  4  Ky. 
Opin.  80. 

A  sheriff  has  no  right  to  pay  money 

over  to  any  of  the  officers  of  the  court, 

unless  ordered  by  the  court  to  do  so. 

Williams  V.  Commonwealth,  6  Ky. 

Opin.  736. 

§160.  Actions. 

Where  a  Judgment  on  a  sheriff's  bond 
for  conversion  of  property  attached 
was  rendered  within  seven  years  from 
the  institution  of  the  action,  the  sta- 


tute of  limitation  has  not  run  against 
the  sureties. 

Coker   v.    Commonwealth,   3    Ky. 
Opin.  515. 

A  cause  of  action  on  a  sheriff's  bond 
for  the  conversion  of  attached  prop- 
erty does  not  accrue  until  the  attach- 
ing creditor  has  objected  to  Judgment 
in  the  attachment  suit. 

Coker   v.    Commonwealth,    3    Ky. 
Opin.  515. 

A  petition,  on  a  constable's  bond, 
for  liability  for  dereliction,  must  speci- 
fy each  debt,  and  the  reason  of  the 
liability  therefor,  whether  because  of 
its  loss  by  reason  of  his  nonperform- 
ance of  duty,  or  whether  collected  and 
failure  to  pay  the  amount  over. 

Dinguid    V.    Curd's    Exrs.,    3    Ky. 
Opin.  514. 

Where  the  bond  sued  on  was  exe- 
cuted in  1866,  and  the  failure  to  re- 
turn the  execution  complained  of,  oc- 
curred in  August,  1867,  it  will  be  pre- 
sumed that  the  sheriff  entered  upon 
the  second  term  in  January,  1867,  and 
that  the  county  court  required  him  to 
execute  a  new  bond  at  that  time. 

Commonwealth  v.  Johnson,  5  Ky. 
Opin.  201. 

In  a  suit  on  a  sherifTs  bond  the 
defendants  are  estopped  by  their  own 
acknowledgment  in  the  bond,  from 
denying  that  the  person  described 
therein  was  sheriff  at  the  date  of  the 
bond. 

Garrett   v.   Phillips,   5   Ky.    Opin. 
624. 

The  execution  of  a  receipt  by  a 
deputy  sheriff  is  not  sufficient  to  prove 
that  the  collection  of  the  debt  by  the 
deputy  was  an  official  act  binding  on 
the  sheriff  and  his  sureties  in  the  ab- 
sence of  proof  of  the  deputy's  signa- 
ture to  the  receipt. 

Griffith  V.  Hicks,  5  Ky.  Opin.  687. 


§  163.- 


-Defenset. 


In  a  suit  against  a  sheriff  and  his 
sureties  on  his  bond,  the  defendants 
can  not  prove  that  a  failure  to  return 
an  execution  was  the  result  of  accident 
or  oversight,  when  such  a  defense,  if 
it  be  one,  has  not  been  pleaded. 

Scott    V.    Conmionwealth,    9    Ky. 
Opin.  207. 
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A  sheriff  is  not  excused  from  making 
his  return  on  an  execution  by  showing 
diligence  in  endeavoring  to  collect,  and 
no  matter  what  his  diligence  may  have 
been  he  and  his  sureties  are  liable 
unless  it  may  be  shown  that  the  exe- 
cution defendant  was  without  property 
in  the  county  subject  to  seizure  under 
the  execution. 

Scott   V.    Commonwealth,    9    Ky. 
Opin.  207. 

The  taking  and  return  by  the  sheriff 
of  an  indemnifying  bond  furnishes  no 
defense  to  him  against  an  action  by 
the  claimant  for  an  illegal  seizure  or 
conversion  of  his  property  under  an 
attachment  against  the  property  of 
another  person;  since  such  a  bond  is 
for  the  protection  of  the  sheriff,  and 
can  be  sued  on  only  by  him. 

Commonwealth  v.  Hogan,  10  Ky. 
Opin.  674. 

§164. Jurisdiction  and  venue. 

Pursuant  to  Gen.  Stat.,  1879,  ch.  28, 
art  11,  §  5,  the  criminal  court  has  ex- 
clusive jurisdiction  of  a  case  by  the 
state  against  the  sheriff  and  his  sure- 
ties for  failure  to  pay  over  money 
collected  on  execution  issued  on  a 
judgment  on  a  forfeited  recognizance. 
Brown  v.  Commonwealth,  11  Ky. 
Opin.  10. 

§168. Pleading. 

Where  an  amended  petition  in  an 
action  on  a  sheriff's  bond  alleges  that 
one  of  the  execution  defendant's  had 
in  his  possession  mules  subject  to 
levy  and  sale  sufficient  to  satisfy  the 
judgment,  while  the  execution  was  in 
defendant's  hands,  which  the  defend- 
ant knew  but  negligently  failed  and 
refused  to  levy  thereon,  it  was  held 
to  be  sufficient. 

Commonwealth    v.    Dickerson,    6 
Ky.  Opin.  2. 

In  an  action  on  a  sheriff's  bond  for 
damages  for  negligence  of  the  sheriff 
in  serving  an  attachment  summons, 
the  plaintiff  should  state  that  the  prin- 
cipal defendant  was  at  the  time  in- 
solvent, and  that  by  reason  of  such 
failure  to  serve  the  summons  the  in- 
solvent defendant  collected  the  debt 
sought  to  be  attached,  and  that  the 
debt  was  lost  to  plaintiff  because  of 


the  negligence  of  the  sheriff  in  serv- 
ing the  summons. 

Melone  v.  McDonald,  6  Ky.  Opin. 
169. 

A  defect  in  a  petition  on  the  bond  of 
a  sheriff  as  tax  collector,  in  failing  to 
set  out  the  conditions  of  the  covenant 
and  the  breach  on  which  the  action  is 
based,  was  not  cured  by  an  answer 
filed  by  defendants  alleging  that  at  the 
time  the  tax  book  went  into  the  hands 
of  the  tax  collector  there  was  no  law 
allowing  damages  for  failure  on  the 
part  of  the  tax  collector  to  account  for 
the  taxes. 

Thomas  v.  Commonwealth,  6  Ky. 
Opin.  573. 

In  an  action  on  a  sheriff's  bond  slu 
tax  collector,  the  surety  can  not  be 
held  liable  for  defalcation  of  the 
sheriff,  where  a  copy  of  the  bond  is 
filed,  but  it  is  not  set  out  in  terms 
or  substance  in  the  petition,  it  being 
alleged  only  that  it  was  the  duty  of 
the  sheriff  as  tax  collector  to  account 
for  and  pay  over  the  taxes  collected, 
but  without  alleging  whether  that  duty 
is  imposed  by  law  or  by  covenant 
undertaken  by  the  sheriff  and  his  sure- 
ties. 

Thomas  v.  Commonwealth,  6  Ky. 
Opin.  573. 

In  a  suit  brought  by  an  execution 
plaintiff  against  the  sheriff  for  loss  of 
goods  after  levy,  plaintiff  is  not  bound 
to  prove  negligence,  but  when  he 
proves  the  levy,  the  value  of  the 
goods,  and  their  loss,  the  defendant, 
to  escape  liability,  must  prove  that 
he  was  not  negligent. 

Commonwealth   v.   Taylor,   8   Ky. 
Opin.  105. 

A  petition  seeking  to  hold  a  sheriff 
and  his  bondsmen  liable  for  the  fail- 
ure of  such  officer  to  make  a  levy 
pursuant  to  an  execution  in  his  hands, 
is  fatally  defective  when  it  does  not 
aver  that  the  debt  or  any  part  of  it 
has  been  lost  nor  any  allegation  that 
plaintiff  has  sustained  any  damages 
by  reason  of  the  failure  of  the  sheriff 
to  collect  the  amount  of  the  execu- 
tion. 

Calhoun  v.  Fowler  Lee  &  Co.,  8 
Ky.  Opin.  527. 
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A  petition  against  a  sheriff  and  his 
sureties,  which  does  not  allege  an 
indebtedness  on  the  part  of  the  sher- 
iff hy  reason  of  his  obligation  to  the 
county,  nor  show  what  the  covenants 
of  the  bond  were  and  the  defendant's 
failure  to  comply  with  its  stipulations, 
is  defective,  and  an  allegation  that 
one  bond  was  conditioned  for  the  col- 
lection of  the  revenue  and  the  other 
for  the  county  levy  constitutes  only 
the  conclusion  of  the  pleader,  and  the 
undertaking  should  be  specifically  set 
forth. 

Mullins     V.     Pendleton       County 
Court,  11  Ky.  Opin.  95. 

A  petition  against  the  sheriff  and 
his  sureties  to  compel  the  sheriff  to 
pay  a  balance  claimed  to  be  due  the 
county,  being  the  county  levy  for  1871, 
is  insufficient  as  against  demurrer 
when  it  contains  no  allegation  that 
the  county  was  entitled  to  the  alleged 
balance  of  the  levy  of  1871  by  reason 
of  having  since  paid  out  of  other  mon- 
eys the  claims  of  county  creditors  al- 
lowed for  that  year;  and  the  fact  that 
the  county  either  had  or  did  not  have 
creditors  for  the  year  1871  must  be 
alleged,  and  if  there  were  such  credi- 
tors for  that  year  their  names  and 
amounts  allowed  and  paid  by  the  coun- 
ty should  have  been  alleged. 

Lewis  County  Court  v.  Lovell,  11 
Ky.  Opin.  294. 


§  169.- 


•Evidence. 


The  evidence  was  held  insufficient 
to  show  liability  on  a  sheriff's  bond 
for  failure  to  take  a  proper  replevin 
bond. 

Catrun  v.  Hawn,  7  Ky.  Opin.  5. 

Oral  testimony  is  competent  to 
prove  the  execution  of  a  constable's 
bond  and  his  qualifioations,  where  the 
archives  of  the  county  clerk's  office 
have  been  destroyed. 

Graham  v.  Gordon,  1  Ky.  Opin.  91. 

§  171. Trial,  Judgment  and  review. 

An  instruction  that  says  "If  the  jury 
believe  from  the  evidence  that  plain- 
tiffs by  themselves  or  attorney  in- 
formed Eubank  of  defendant  Dodd 
having  property  in  his  possession,  and 
he  did  in  fact  have  property  subject 
to  plaintiffs'  execution,  and  directed 
him  to  go  and  levy  upon  it,  It  was 


his  duty  to  do  so  if  he  had  the  exe- 
cution there  in  his  hands,  and  if  he 
failed  to  do  so,  and  the  plaintiffs'  debt 
was  thereby  lost,  or  any  part  of  it,  and 
his  sureties  are  responsible  for  the 
debt  or  for  the  value  of  said  property 
then  subject  to  said  execution,"  is 
held  to  be  erroneous,  as  it  seeks  to 
establish  a  responsibility  upon  mere 
information  and  gives  the  jury  the  al- 
ternative of  fixing  damages  to  tne 
amount  of  the  Judgment,  or  the  value 
of  the  property  subject  to  execution. 
EiUbank  v.  Wheat,  Baker  &  Co., 
1  Ky.  Opin.  11. 

When  a  sheriff  and  his  sureties  are 
sued  on  account  of  the  sheriff's  failure 
to  return  executions,  an  instruction 
is  erroneous  which  directs  the  Jury, 
if  they  find  for  the  plaintiff,  to  add  in- 
terest on  the  sums  named  in  the  exe- 
cutions. 

Scott  V.  Commonwealth,     9     Ky. 
Opin.  207. 

SHIPPING. 

V.  LIABILITIES  OF  VESSELS  AND 
OWNERS  IN  GENERAL. 

§  78.  Torts. 

§  83. Willful  or  wanton  injuries. 

VIII.  CARRIAGE  OF   PASSENGERS. 

§  166.  Personal  injuries. 

V.  UABILITIES  OF  VESSELS  AND 
OWNERS  IN  GENERAL. 

See  Salvage. 

§78.  Torts. 

§83. Willful  or  wanton  Injuries. 

It  is  not  the  duty  of  the  pilot  or  en- 
gineer, but  is  the  duty  of  the  master 
of  a  boat,  to  prepare  lights  at  landings 
and  to  cause  the  vessel  to  be  made 
fast  to  the  shore,  and  to  prevent  it 
from  swinging  out  after  it  has  landed, 
and  the  owner  of  the  boat  is  liable  for 
damages  sustained  by  the  willful  neg- 
ligence of  the  master. 

McCoy  V.  McSweeney's  Admr.,  9 
Ky.  Opin.  181. 

Vm.    CARRIAGE    OF  PASSENGERS. 

§  166.  Personal  Injuries. 

The  owners  of  a  boat  are  liable  for 
loss  resulting  from  negligence  in  mak- 
ing the  boat  fast  to  the  shore  or  in 
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failing  to  provide  lights  to  enable  pas- 
sengers to  see  their  way  off  the  boat. 
McCoy  V.  Sweeney's  Admr.,  9  Ky. 
Opin.  181. 


SIDEWALKS. 

Liability   of  city  for  defects  in,   see 
Municipal  Corporations,  9  774. 

SIGNALS. 

Duty  of  railroad  company  to  give,  see 
Railroads,  §  366. 


SIGNATURES. 

§  1.  Requisites  and  sufficiency. 
I  5.  Use  of  mark. 

See  Bills  and  Notes,  §  54. 
Necessity  of  to  deed,  see  Deeds,  §  45. 
Of  testator  to  will,  see  Wills,  §  111. 
Proof  of,  see  Bills  and  Notes,  §  499. 
To  bill  of  exceptions,  see  Exceptions, 
Kll  of,  §  56. 

§1.  Requisites  and  sufficiency. 

The  signature  of  a  wife  attached  to 
a  petition  for  street  improvement,  by 
her  husband  with  her  consent,  is  a 
sufficient  signing  on  her  part. 

Riddle  v.  Lewis,  6  Ky.  Opin.  525. 

§5.  Use  of  mark. 

A  receipt  signed  by  a  married  wom- 
an by  mark  and  not  witnessed  is  not 
legally  signed  and  is  not  binding. 
Maddoz's  Elxrx.  v.  Williams,  12  Ky. 
Opin.  466. 


SILENCE. 
E&toppel  by,  see  Estoppel,  S  95. 


SLAVES. 

§   4.  Property  in  slaves. 

S   7.  Transfers  of  slaves. 

§   8.  Hiring  of  slaves. 

S 10.  Regulation  of  slaves,   freed- 

men,  and  free  negroes. 
S 14.  Inheritance  from  or  through 

slaves. 
§23.  Emancipation. 
S  24.  Abolition  of  slavery. 


Descent  and  distribution  to  children 
of,  see  Descent  and  Distribution, 
§  25. 

Involuntary  servitude,  see  Insolvency, 
9  37. 

§4.  Property   in  slaves. 

Where  intestate's  first  marriage 
was  long  before  1846,  and  at  the  death 
of  the  wife  prior  to  1846,  she  was  the 
owner  of  certain  slaves  in  her  own 
right,  under  the  law  they  belonged 
to  the  husband  after  their  marriage 
Cummins  v.  Bradford,  5  Ky.  Opin. 
78. 

If  the  intestate  had  the  title  to  the 
slave  and  permitted  him  to  remain 
in  the  possession  of  his  mother,  be- 
fore friendly  possession  could  become 
hostile  and  adverse,  his  administra- 
tor should  have  had  notice  that  she 
was  holding  adversely  to  him. 

Page's  Admr.  v.  Page,  1  Ky.  Opin. 
385. 

§7.  Transfers  of  slaves. 

The  description:  "A  black  girl  of 
yellow  complexion,  named  Fannie, 
age  about  seventeen  years,  she  is  in 
good  health  and  a  slave  for  life,"  is 
sufficient  to  identify  the  slave,  and 
the  language  then  changed  from  de- 
scription to  affirmation  of  condition 
as  to  health,  which  Imparted  a  cove- 
nant of  warranty. 

Kyle  V.  Clark.  3  Ky.  Opin.  395. 

§8.  Hiring  of  slaves. 

The  hirer  of  a  slave  for  a  specific 
time  is  substituted  to  the  right  of  the 
owner  for  that  time,  and  takes  upon 
himself  the  risk  of  the  loss  of  service 
by  his  death  or  other  cause  not  pro- 
vided against  in  the  contract. 

Thomas  v.  Thomas,   3  Ky.   Opin. 
597. 

The  principle  is  well  established 
that  the  hirer  of  a  slave  for  a  particu- 
lar term  is  not  exonerated  from  his 
obligation  to  pay  the  price  on  the 
death,  escape  or  abduction  of  the 
slave. 

Johnson  v.   Waddy,   2   Ky.   Opin. 
98. 

§  10.  Regulation    of   slaves,   freedmen, 
and  free  negroes. 
No  free  negro  was  capable  of  ac« 
quiring   in   fee,   or  holding    for    any 
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length  of  time,  any  slave  other  than 
the  husband,  parent  or  descendant  of 
such  free  negro. 

Reed  v.  Reed,  5  Ky.  Opln.  408. 

§  14.  Inheritance  from  or  through 
slaves. 
The  children  of  marriages  such  as 
were  customary  among  negroes  are 
legitimate,  whether  bom  before  or  af- 
ter manumission. 

Underwood  v.  Underwood,  11  Ky. 
Opin.  535. 

§23.  Emancipation. 

No  action  for  warranty  of  title  can 
be  maintained  where  the  government, 
either  legally  or  revolutionary,  may 
destroy  the  right  of  property  subse- 
quent to  said  warranty. 

Hood  V.  Yowel,  3  Ky.  Opln.  357. 

As  the  federal  government  has  the 
right  to  take  property,  without  first 
making  compensation,  there  is  no  le- 
gal means  of  enforcing  a  claim  there- 
for, and  a  citizen  must  depend  upon 
the  good  faith  of  his  government. 
Hood  V.  Yowel,  3  Ky.  Opin.  375. 

Unless  there  be  an  express  cove- 
nant to  such  effect,  no  general  war- 
ranty of  title  can  be  construed  as  a 
guaranty  against  the  action  of  the  gov- 
ernment. 

Hood  V.  Yowel,  3  Ky.  Opin.  357. 

The  purchaser  of  slaves,  whilst  slav- 
ery was  an  institution  of  the  state, 
took  them  subject  to  any  change  in 
the  law  by  which  such  property  was 
held,  unless  they  expressly  provided 
in  their  contract  for  the  contingency. 
Bailey  v.  Howard,  2  Ky.  Opin.  294. 

§24.  Abolition   of  slavery. 

The  emancipation  proclamation  of 
January  1,  1864,  did  not  apply  to 
slaves  held  in  Kentucky,  nor  to  slaves 

owned  by  persons  residing  in  Virginia, 
unless  they  were  held  in  slavery  in 
that  state. 

Mark   v.   McGeorge,   6   Ky.   Opin. 
117. 

The  owner  of  slaves  at  the  time 
they  were  set  free  by  amendment  to 
the  federal  Constitution  must  bear  the 
loss. 

Mark  v.   McGeorge,   6   Ky.   Opln. 
117. 


SOLDIERS. 

Right  to  bounties  and  arrearages  in 
pay,  see  ESxecutors  and  Administra- 
tors,  S   86. 


SPECIAL  FINDINGS. 

In  misdemeanor  cases,  see   Criminal 
Law,  §  870. 


SPECIAL  LAWS, 

See  Statutes,  §  246. 


SPECIFIC  PERFORMANCE. 

I.  NATURE  AND  GROUNDS  OF  REM- 

E3DY   IN   GENERAL. 

9 1.  Nature  and  purpose  in  gen- 
eral. 

§  5.  Inadequacy  of  legal  remedy. 

§    8.  Discretion  of  court. 

§  11.  Defenses  or  objections  to  re- 
lief. 

§  16. Enforcement     inequitable 

or  involving  hardship. 

§  18.  Persons  as  against  whom 
performance  may  be  enforced. 

II.  CONTRACTS  ENFORCEABLE. 

9  27.  Certainty. 

9  30. Compensation  and  pay- 
ment. 

9  31.  Completeness. 

9  38.  Oral   contracts   in   general. 

9  39.  Oral  contracts  within  statute 
of  frauds. 

9  48.  Consideration. 

9  60.  Modification  of  contract. 

9  63.  Contracts  relating  to  real 
property. 

9  65. Enforcement  by  purchas- 
er. 

9  66. Enforcement  by  vendor. 

9  74.  Contracts  for  construction 
of  buildings  or  other  works. 

III.  GOOD  FAITH  AND  DILIGENCE. 

9  87.  Nature  and  grounds  of  duty 
of  plaintilf. 

9  94.  Sufficiency  of  performance  by 
plaintiff  in  general. 
rV.  PROCEEDINGS  AND  RELIEF. 

9  106.  Parties. 

9  112.  Pleading. 

9  114. Bill,  complaint,  or  peti- 
tion. 
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§125.  Relief  awarded. 

§  127. Alternative,      additional, 

or  accidental  equitable  relief. 

Defendant  entitled  to  benefit  of  cove- 
nant, see  Covenants,  §  93. 

Of  executory  contract  by  married 
women,  see  Husband  and  Wife,  §  80. 

L    NATURE     AND     GROUNDS     OF 
REMEDY  IN  GENERAL. 

§1.  Nature  and  purpose  in  general. 

The  specific  execution  of  contracts 
is  not  a  matter  of  right,  but  rests  in 
the  judicial  discretion  of  the  chancel- 
lor, and  when  it  appears  to  be  inequi- 
table and  oppressive  to  decree  per- 
formance, courts  will  withhold  such 
decree. 

Polk  V.  White,  9  Ky.  Opin.  185. 

§5.  Inadequacy  of  legal  remedy. 

Where  a  party  to  a  sale  of  real  es- 
tate has  an  adequate  legal  remedy  for 
the  breach  of  the  contract  by  the  other 
party,  a  court  of  equity  will  not  en- 
force a  specific  execution  of  the  con- 
tract, unless  it  be  necessary  for  Jus- 
tice. 

Cox  V.  Sharpe,  1  Ky.  Opin.  358. 

§8.  Discretion  of  court. 

The  court  has  a  large  discretion  in 
enforcing  the  specific  execution  of 
contracts,  and  the  court  of  appeals 
will  not  reverse  in  the  absence  of  the 
abuse  of  such  discretion. 

McCarty  v.  Wilson,  10  Ky.  Opin. 
276. 

§11.  Defenses  or  objections  to  relief. 
A  chancellor  will  not  enforce  a  lease 
contract  which  was  procured  from  the 
lessor  while  in  such  a  state  of  intoxi- 
cation as  to  be  unable  to  understand 
the  nature  and  importance  of  the 
transaction,  especially  when  the  con- 
sideration for  the  lease  was  less  than 
half  its  real  value. 

Campbell's   Admr.   v.   Mitchell,   6 
Ky.  Opin.  290. 

Unless  a  purchaser  elects  to  accept 
or  rescind  a  contract  of  purchase  of 
land,  within  a  reasonable  time  after 
demand  made  in  amended  pleadings 
to  a  suit  for  foreclosure  of  lien,  he  can 
not  be  heard  to  complain  of  an  en- 
forcement of  specific  performance. 
Shepard  v.  Brandenburg,  3  Ky. 
Opin.  125. 


§16« Enforcement     inequitable     or 

involving  hardship. 
Where  it  is  shown  that  the  family 
physician  of  a  poor  colored  man,  of  a 
weak  mental  nature,  the  physician 
having  great  infiuence  over  him,  sells 
to  such  patient  a  house  and  lot  for 
more  than  double  their  value,  the  pur- 
chaser being  intoxicated  at  the  time, 
the  chancellor  will  refuse  to  sustain 
the  application  of  the  seller  for  spe- 
cific performance. 

Hart  V.  Diggs,  10  Ky.  Opin.  206. 

§  18.  Persons  as  against  whom  per- 
formance may  be  enforced. 
Where  the  disabilities  of  a  married 
woman  are  removed,  she  can  not  be 
compelled  to  execute  a  contract  en- 
tered into  during  the  existence  of  her 
coverture. 

Hardwick  v.  Crow,  8  Ky.  Opin.  394. 


II.     CONTRACTS   ENFORCEABLE. 

§27.  Certainty. 

§30. Compensation  and  payment. 

Where  one  has  agreed  to  convey 
real  estate  upon  its  being  paid  for,  he 
can  not  be  compelled  to  convey  until 
payment  is  made;  but  where  the  gran- 
tee has  received  a  conveyance,  but 
owing  to  the  fact  that  the  exact  num- 
ber of  acres  has  not  been  ascertained, 
and  the  sale  is  for  |40  per  acre,  and 
upon  survey  being  made  many  years 
thereafter  there  is  found  to  be  sev- 
eral acres  more  than  he  has  paid  for, 
he  can  not  resist  paying  for  the  addi- 
tional acres  on  account  of  the  delay 
in  making  the  survey,  but  equity  will 
require  that  he  pay  for  such  acres  in 
case  under  the  original  purchase  he 
agreed  to  do  so  if  excess  is  found. 

Raley   v.    Wathen,    13    Ky.    Opin. 
1042. 

§31.  Completeness. 

Specific  performance  will  not  be  de- 
creed of  a  contract  which  is  not  com- 
plete. 

Dean  v.  Meter,  8  Ky.  Opin.  746. 

A  contract  that  has  not  been  fully 
agreed  to  and  is  therefore  not  a  con- 
tract will  not  be  ordered  by  a  court  to 
be  specifically  performed. 

Howard's   Admr.   v.   Hill,   11   Ky. 
Opin.  945. 
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§38.  Oral  contracts  in  QeneraiU 

A  verbal  agreement  to  rescind  a  con- 
tract can  not  be  enforced. 

Johns  y.  Thompson,  9  Ky.  Opln. 
599. 

§39.  Oral  contracts  within  statute  of 
frauds. 
A  parol  contract  for  the  sale  of  land 
can  not  be  enforced,  where  defendant 
who  purchased  the  land  executed  a 
note  for  the  purchase-price  and  de- 
livered it  in  escrow,  and  plaintifP  the 
next  day  tendered  a  deed  for  the  land 
which  was  refused,  the  vendor  at  the 
time  of  the  sale  and  ever  since  being 
in  possession  of  the  land. 

Brown  v.  Galther,  7  Ky.  Opin.  226. 

In  this  state  part  performance  Is 
not  sufficient  to  take  an  oral  contract 
for  the  sale  of  land  out  of  the  statute 
of  frauds  and  perjuries,  and  hence  it 
follows  that  there  can  be  no  judgment 
of  specific  performance  of  a  verbal 
contract  of  purchase  of  land. 

Stephens  v.  Reavis,  11  Ky.  Opin. 
391. 

48.  Consideration. 

Where  the  obligation  on  which  the 
original  judgment  was  rendered  bound 
the  appellants,  in  express  terms,  to 
pay  in  gold  and  silver,  and  the  mean- 
ing and  intention  of  the  parties  to  the 
contract  was  what  the  language  used 
imports,  the  right  to  specific  perform- 
ance is  as  clear  as  the  right  of  the 
parties  to  make  it. 

John  V.   Johnathen,   3   Ky.   Opln. 
•    444. 

§  60.  Modification  of  contract. 

Where  the  conditions  were  that  the 
vendee  should  perform  certain  func- 
tions, before  a  strict  adherence  can 
be  had  of  the  vendor  the  vendee 
should  specifically  perform. 

Barrett's    Admr.    v.    Hill,    3    Ky. 
Opin.  360. 

§63.  Contracts  relating  to  real  prop- 
erty. 
Where  the  vendee  purchased  a  tract 
of  land  by  executory  contract  and 
thereafter  united  in  marriage  with  the 
vendor,  whereupon  he  instituted  this 
suit  to  compel  specific  performance  6t 
the  contract  of  sale,  he  is  entitled  to  a 


specific  execution  of  his  contract  of 
purchase  of  the  land. 

Honaker  v.  Honaker,  5  Ky.  Opin. 
543. 

Specific  performance  of  an  execu- 
tory contract  for  the  exchange  of  lands 
when  neither  party  is  in  position  to 
convey  the  legal  title  will  not  be  en- 
forced. 

Manama  v.  Grimsley,  1  Ky.  Opin. 
180. 

A  court  of  equity  will  not  enforce  a 
conveyance  of  land  under  a  bond  for 
title  given  by  the  intestate  for  the  pur- 
pose of  defrauding  creditors,  even 
though  the  creditors  of  the  Intestate 
did  not  join  in  the  bill  to  set  aside  the 
contract  bond. 

Payne  v.  Houk,  2  Ky.  Opin.  170. 

Under  a  sale  of  land  by  bond  for 
title,  neither  party  being  in  fault  as 
to  the  defective  title,  the  vendee's 
remedy  is  for  a  specific  execution,  and 
not  for  recovery  of  the  consideration 
money. 

Key  V.  Phelps,  2  Ky.  Opin.  546. 

In  equity  a  vendor  can  not  be  forced 
to  convey.  In  conformity  with  his  title 
bond,  until  he  is  paid  the  full  amount 
of  the  agreed  purchase  price  for  the 
real  estate  sold. 

Hazelrigg  v.  Williams,  5  Ky.  Opin. 
353. 

Where  the  sale  of  the  land  by  appel- 
lant to  appellee  was  in  gross,  but  they 
did  not  contemplate  more  than  the 
usual  rate  of  excess  or  deficit,  a  spe- 
cific execution  of  a  contract  of  sale 
will  not  be  enforced  if  the  deficit  is  as 
great  as  33  per  cent,  of  the  estimated 
quantity  of  the  land  sold. 

Wells  V.  Morris,  5  Ky.  Opin.  324. 

A  contract  for  the  sale  of  land  which 
does  not  describe  the  land  as  beinsr 
even  in  a  certain  state  or  county  is  too 
uncertain  to  be  enforceable  in  an  ac- 
tion for  specific  performance. 

Stoner  v.  Taliaferro,  9  Ky.  Opin. 
90. 

Where  a  contract  for  the  sale  of 
real  estate  correctly  describes  the  land 
sold,  and  there  was  no  fraud  or  false 
representations   made   to   induce    the 
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sale,  a  court  of  equity  will  decree  spe^ 
cific  performance. 

Burton  v.   Shotwell,  9  Ky.  Opin. 
676. 

Where  one  executes  a  bond  to  con- 
vey real  estate,  and  at  the  agreed 
time  of  making  the  conveyance  is  un- 
able to  convey  title  as  he  agreed  he 
would  do,  he  can  not  have  specific  per- 
formance decreed. 

Vessels    V.   Druz's   Admr.,    9   Ky. 
OpliL  755. 

§65. Enforcement  by  purchaser. 

Where  plaintiff  asks  for  judgment 
requiring  defendant  to  carry  out  his 
contract  and  convey  to  him  certain 
real  estate,  or  that  the  court  should 
cause  such  conveyance  to  be  made  by 
a  commissioner,  the  court  has  no  au- 
thority to  rendei:  judgment  against  the 
defendant  for  the  value  of  the  land. 
Greer  v.  Gard,  8  Ky.  Opin.  313. 

Where  the  holder  of  a  title  bond  has 
paid  for  the  land  which  he  is  entitled 
to,  and  the  ancestor  executed  such 
bond  in  a  proper  proceeding,  the  court 
should  order  the  heirs  to  execute  a 
deed,  and  it  is  error  for  the  court  to 
order  land  sold  to  pay  plaintiff's  lien; 
since  plaintiff  in  such  case  is  entitled 
to  the  conveyance  of  the  land. 

Meyers  v.  Pointer,  10  Ky.   Opin. 
187. 

A  person  holding  a  bond  for  a  deed 
or  his  assignee  in  order  to  demand  ti- 
tle, must  comply  with  the  bond  under 
which  he  claims  before  the  chancellor 
will  require  the  heirs  to  surrender  the 
tiUe. 

Hemphill's  Admr.  v.  Millmore,  10 
Ky.  Opin.  790. 

§66. Enforcement  by  vendor. 

Where  a  vendor  of  land  gives  a  bond 
for  the  conveyance  of  two  hundred 
acres,  the  court  will  not  compel  the 
purchaser  to  accept  a  deed  for  one 
hundred  fifty  acres  or  for  two  hundred 
acres  if  there  are  only  one  hundred 
fifty  acres  within  the  boundary. 

Hazelrigg  v.  Gray,  7  Ky.  Opin.  47. 

A  purchaser  of  real  estate  is  not  re- 
quired to  accept  any  but  a  good  title, 
and  before  judgment  can  be  taken 
against  him  for  the  purchase-price 
such  a  title  must  be  tendered  to  him; 
and  where  the  title  offered  is  such  that 


a  nonresident  owner  is  given  five 
years  in  which  to  vacate  such  a  con- 
veyance, it  is  not  such  as  would  re- 
quire him  to  accept  it. 

Whittaker  v.  Millien,  11  Ky.  Opin. 
268. 

§74.  Contracts  for  construction  of 
buildings  or  other  works. 
One  claiming  to  be  the  owner  of  a 
contract  purchased  on  condition  that 
he  would  advance  money  to  the  seller, 
and  who  has  not  done  so,  may  be  re- 
quired, at  the  suit  of  the  seller's  cred- 
itors, to  advance  the  money. 

Osborne  &  King  v.  Hallement,  8 
Ky.  Opin.  12. 

III.     GOOD  FAITH  AND  DILIGENCE. 

§87.  Nature  and  grounds  of  duty  of 
plaintiff. 
Before  an  action  for  specific  per- 
formance can  be  maintained,  a  vendor 
must  show  himself  ready  and  able  to 
make  the  purchaser  of  the  land  a  good 
title. 

Benedict  v.  Snoddy  &  Co.,  2  Ky. 
Opin.  610. 

The  court  should  not  decree  title  un- 
til payment  of  the  consideration  has 
been  averred  and  proved. 

Allen  V.  Troutman,  1  Ky.  Opin.  66. 

Before  the  vendor  can  be  made  to 
surrender  his  title,  it  must  appear  that 
he  has  been  paid,  or  that  by  his  own 
act  the  lien  has  been  discharged  and 
it  is  held  that  the  giving  of  a  note  in 
bank  with  him  as  indorser  and  getting 
the  proceeds  by  the  grantor  did  not 
discharge  the  lien;  it  was  not  a  pay- 
ment until  the  note  in  bank  was  dis- 
charged, or  grantor  released  from  lia- 
bility thereon. 

Harlan's  Admr.  v.  Brown,  1  Ky. 
Opin.  118. 

Whose  a  purchaser  or  his  privies 
seek  to  coerce  the  title,  a  payment  of 
the  purchase  price  must  be  averred 
and  proven  if  denied. 

Harlan's  Admr.  v. 'Brown,  1  Ky. 
Opin.  118. 

In  general  it  may  be  stated  that  to 
entitle  a  party  to  a  specific  perform- 
ance he  must  show  that  he  has  been 
in  no  default  in  not  perlFormlng  the 
agreement,  and  that  he  has  taken  all 
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proper  steps  toward  the  performance 
on  his  own  part. 

Harlan's  Admr.  v.  Brown,  1  Ky. 
Opin.  118. 

In  a  suit  for  specific  performance, 
the  co-operation  of  plaintiff  and  de- 
fendant for  the  purpose  of  settling, 
who  is  entitled  to  possession  of  the 
land,  can  not,  by  cross-pleading  or 
otherwise,  be  an  assertion  of  a  claim 
against  the  co-defendant  for  an  equity 
which  he  would  have  no  right  to  de- 
mand unless  the  plaintiff  failed  In  en- 
forcing the  executory  sale  to  him,  and 
would  not  bar  such  equity,  asserted  in 
a  separate  suit. 

McMillan  v.  Talton,  Turpin  &  Wil- 
lis, 2  Ky.  Opin.  437. 

A  vendor  must  tender  a  deed  free 
from  incumbrance,  before  he  can  en- 
force specific  performance  of  contract 
with  the  vendee. 

Elliott   V.    Finch's   Admr.,    2    Ky. 
Opin.  357. 

§94.  Sufficiency  of  performance  by 
plaintiff  in  general. 
The  party  seeking  specific  perform- 
ance of  a  contract  must  show  himself 
in  no  default  without  presenting  an  ex- 
cuse that  will  justify  his  default;  and 
where  there  are  mutual  covenants  to 
be  performed,  by  the  parties  to  an  ex- 
ecutory contract,  at  the  same  time,  be- 
fore the  party  seeking  performance 
can  recover  he  must  allege  perform- 
ance or  an  offer  to  perform  before  he 
can  make  the  other  party  liable. 

Stone  V.   First  National  Bank  of 
Warren,  Pa.,  11  Ky.  Opin.  796. 


IV.     PROCEEDINGS  AND  RELIEF. 

§106.  Parties. 

In  a  suit  by  plaintiff  for  specific  per- 
formance and  conveyance  against  the 
holder  of  the  record  title  to  land,  the 
joining  of  a  defendant  pro  forma,  who 
claimed  an  equity  therein,  does  not  bar 
him  of  a  right  to  sue  his  co-defendant 
for  a  restitution,  it  being  shown  that 
the  suit  by  plaintiff  was  for  the  ab- 
solute title  to  the  land  in  controversy, 
the  co-defendant  being  a  mere  holder 
in  trust. 

McMillan    v.    Talton,    Turpin    & 
Willis,  2  Ky.  Opin.  437. 


Where,  in  a  suit  for  specific  per- 
formance and  an  election  by  a  defend- 
ant to  pay  pro  tanto  and  accept  such 
title  as  his  vendor  had,  before  final 
judgment  is  rendered  all  interested 
parties  should  be  brought  before  the 
court,  and  be  made  to  disclose  their 
interests. 

Oelker  v.  Gundy,  4  Ky.  .Opin.  74. 

§112.  Pleading. 

A  petition  for  specific  performance 
and  to  recover  possession  of  certain 
real  estate  was  held  not  to  state  a 
cause  of  action. 

Askin  V.  Orahood,  6  Ky.  Opin.  172. 

Where  the  assignment  of  land  is 
averred,  but  whether  the  consideration 
is  paid  neither  appears  from  the  peti- 
tion nor  the  written  assignment,  to 
have  a  specific  execution  of  a  contract 
it  is  essential  to  aver  the  payment  of 
the  consideration,  and  as  against  mi- 
nor heirs  this  is  indispensable,  and 
the  court  erred  in  decreeing  a  title 
until  the  payment  of  the  consideration 
had  been  averred  and  proved. 

Allen  V.  Troutman,  1  Ky.  Opin.  66. 

In  a  suit  to  enforce  the  specific  exe- 
cution of  a  contract,  the  plaintiff  must 
allege  ability  and  readiness  to  convey 
the  land  in  controversy  to  his  vendee. 
Roberts  v.  Elliott,  2  Ky.  Opin.  71. 

A  petition  which  alleges  ability  and 
readiness  to  convey  land  and  states 
how  title  is  derived,  which  is  not  an 
impossibility,  is  good  when  unan- 
swered. 

Ashurst  V.  Bailey,  2  Ky.  Opin.  78. 

As  a  petition  against  a  nonresident, 
averring  a  readiness  to  convey  lands 
sold  to  defendant,  stands  traversed,  it 
is  essential  to  recovery,  that  the  plain- 
tiff show  that  he  possess  an  unincum- 
bered legal  title,  and  to  make  tender 
of  such  a  deed  in  court. 

Barney   v.    Halbert,   2   Ky.    Opin. 
629. 

Where  appellant  states,  in  his  an- 
swer, that  he  has  no  knowledge  or  in- 
formation sufficient  to  form  a  belief  as 
to  whether  or  not  the  title  of  appellee 
is  good  and  perfect,  and  complains 
that  he  has  never  made  an  exhibition 
of  his  title,  and  does  not  point  out 
specific  defects  in  appellee's  title,  nor 
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call  upon  appellee  for  an  exhibition 
of  such  title,  it  is  insufficient,  and  he 
should  either  have  denied  his  ability 
to  convey  in  pursuance  to  his  title 
bond  or  demanded  an  exhibition  of  his 
title,  or  else  he  should  have  pointed 
out  specific  defects  in  same. 

Luckett  V.  Hemdon,  5  Ky.  Opin. 
602. 

A  vendor  seeking  a  specific  execu- 
tion of  a  contract  of  sale  must  allege 
a  readiness  and  ability  to  execute  on 
his  part,  and  tender  a  deed  with  the 
petition. 

Prank  v,  Carlton,  5  Ky.  Opin.  653. 

§114. Bill,  complaint,  or  petition. 

Where  a  suit  is  brought  for  specific 
execution  of  contract,  and  the  petition 
shows  that  plaintiff  is  not  in  a  condi- 
tion to  perform  his  part  of  it,  and  fails 
to  aver  that  he  has  the  legal  title  to 
the  land,  or  tenders  a  deed  to  his 
vendee,  such  suit  must  fail. 

Kirk  V.  Reynolds,  8  Ky.  Opin.  419. 

The  court  can  not  decree  ^ecific 
performance  of  a  contract  of  sale  of 
real  estate  where  there  is  no  descrip- 
tion of  the  land  in  the  contract  from 
which  the  court  could  ascertain  even 
in  what  county  or  state  it  is  situated. 
Phelps  V.  Pinkston,  10  Ky.  Opin. 
26. 

§125.  Relief  awarded. 
§127. Alternative,  additional,  or  ac- 
cidental equitable  relief. 
Where  a  title  bond  is  executed  to 
convey  a  described  boundary  of  land 
at  a  given  price,  and  it  was  agreed 
and  stated  that  the  boundary  con- 
tained 72%  acres  and  eleven  poles, 
and  it  is  ascertained  thereafter  that 
the  tract  contained  75  acres,  it  was 
decreed  by  the  chancellor  that  the  ven- 
dor should  convey  all  the  tract  owned 
by  him  included  in  the  bond,  but  that 
the  vendee  should  pay  the  vendor  for 
the  extra  land  received. 

McCarty  v.  Wilson,  ID  Ky.  Opin. 
276. 


SPELLING. 

Error  in,  see  Indictment  and  Informa- 
tion, §  75. 


SPLITTING    CAUSE   OF   AC 

TION. 

See  Action,  III. 


SQUATTERS. 

Possessory  rights  of,  see  Public  Lands, 
§  142. 


STAKEHOLDERS. 

Duties  of,  see  Gaming,  §  27. 


STAMPS. 

Afi^ing  revenue  stamps  to  bills  and 
notes,  see  Bills  and  Notes,  §  56. 

Affixing  revenue  stamps  to  contracts, 
see  Contracts,  §  38. 


STARE  DECISIS. 

See  Courts,  §§  72,  93,  107. 


STATE. 

II.  GOVERNMENT  AND  OFFICERS. 

§  80.  Liabilities  on  official  bonds, 
m.  PROPERTY,    CONTRACTS,    AND 
LIABILITIES. 
§  86.  Construction,     improvement, 
protection,  and  repair  of  build- 
ings and  other  works. 
VL  ACTIONS. 

§  191.  Liability    and     consent    of 

state  to  be  sued  in  general. 
§  193.  Rights    of    action     against 
state  or  state  officers. 

Statute  of  limitations  applies  to  state, 
see  Limitation  of  Actions,  §  11. 

II.     GOVERNMENT  AND  OFFICERS. 

§80.  Liabilities  on  official  bonds. 

Where  upon  discovery  of  defalcation 
of  the  auditor  the  state  might  have 
asserted  claim  to  the  balance  remain- 
ing in  the  bank  to  his  credit,  but  the 
state  waived  such  right  and  proceeded 
against  his  sureties,  it  is  wrong,  after 
the  sureties  have  been  compelled  to 
account  for  all  the  money  unlawfully 
appropriated  by  him,  for  the  state  then 
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to    compel    the    surrender    of    such 
money. 

Commonwealth    v.    Page,    5    Ky. 
Opln.  190. 

III.     PROPERTY,  CONTRACTS,  AND 
LIABILITIES. 

§86.  Construction,    improvement,    pro- 
tection, and  repair  of  buiidings 
and  other  worlcs. 
The  right  to  blow  up  and  destroy  a 
house  in  a  city,  to  prevent  the  spread 
of  a  conflagration,  is  a  legal  public 
right  of  the  state  or  government,  with- 
out compensation,  it  being  not  the  ex- 
ercise of  eminent  domain. 

Hood  V.  Yowel,  3  Ky.  Opln.  357. 

VL     ACTIONS. 

§191.  Liability  and  consent  of  state 
to  be  sued  In  general. 
The  right  to  sue  the  state  is  a  mat- 
ter of  legislative  grace,  and  the  ex- 
tent of  the  recovery  and  manner  of 
proceeding  is  to  be  governed  by  the 
terms  of  the  grant. 

Commonwealth  v.  Chevis,  12  Ky. 
Opin.  47. 

§193.  Riglits   of  action   against  state 

or  state  officers. 
Under  Act  of  March  11.  1876  (I 
Acts  1876,  ch.  657),  giving  to  the  own- 
ers of  locks  and  dams  on  Rough  creek 
authority  to  sue  the  state  for  the  loss 
of  the  value  of  their  improvements, 
and  giving  the  court  or  jury  the  right 
to  fix  the  amount  of  such  damages, 
such  owners  were  restricted  to  a  sin- 
gle cause  of  action  sounding  in  tort, 
and  such  act  gave  them  no  authority 
to  sue  upon  contract  or  for  breach  of 
contract. 

Commonwealth  v.  Stevens,  11  Ky. 

Opin.  114. 

STATUTES. 

L  ENACTMENT,   REQUISITES.   AND 
VALIDITY  IN  GENERAL. 
§  64.  Effect  of  partial  Invalidity. 
II.  GENERAL  AND  SPECIAL  OR  LO- 
CAL LAWS. 
§  77.  Laws  of  special,  local,  or  pri- 
vate nature  in  general, 
m.  SUBJECTS     AND     TITLES      OP 
ACTS. 
S 107.  Acts    relating    to    one    or 
more  subjects. 


§110.  Titles  and  provisions  of 
acts  relating  to  particular  sub- 
jects. 

§  122. Schools  and  school  dis- 
tricts. 

§  126.  Validity  of  acts  as  affected 
by  Utle. 

V.  REPEAL,  SUSPENSION.  EXPIRA- 

TION AND  REVIVAL. 
§  149.  Power  to  repeal  in  general. 
§  151.  Express  repeal. 

§  152. In  general. 

§  160.  Implied  repeal  by  act  relat- 
ing to  same  subject 
§  161. In  general. 

VI.  CONSTRUCTION     AND     OPERA- 

TION. 

(A)  GENERAL    RULES    OF    CON- 

STRUCTION. 
§  180.  Intention  of  legislature. 

§  181. ^In  general. 

§190. Existence   of   ambiguity. 

(B)  PARTICULAR     CLASSES     OF 

STATUTES. 

§  242.  Statutes  relating  to  reme- 
dies and  procedure. 

§  246.  Special  or  local  laws. 
(D)    RETROACTIVE    OPERATION. 

§  261.  Nature  of  retroactive  opera- 
tion in  general. 
VIL  PLEADING  AND  EVIDENCE. 

§  282.  Evidence  as  to  public  stat- 
utes. 

See  Constitutional  Law. 

Change  in  construction  of  statute  af- 
fecting property  right,  see  Courts, 
§  93. 

Retroactive,  see  Railroads,  §  15. 

Statute  impairing  obligation  of  con- 
tract, see  Constitutional  Law,  S  114. 

Statutory  lien,  see  Liens,  §§8,  17. 

I.  ENACTMENT,  REQUISITES.  AND 

VALIDITY  IN  GENERAL. 

§64.  Effect  of  partial  invalidity. 

An  act  of  the  legislature  may  be  con- 
stitutional in  part  and  unconstitutional 
in  another  part. 

Goodnight  v.  Adslt,  11  Ky.  Opin. 
157. 

II.  GENERAL    AND    SPECIAL     OR 

LOCAL  LAWS. 

§  77.  Laws  of  special,  local,  or  private 
nature  In  general. 
A  local  or  special  act  of  the  Legis- 
lature will  be  presumed  to  have  been 
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intended  to  harmonize  with  the  gen- 
eral legislation  of  the  state,  unless 
the  contrary  Intention  is  shown. 

Louisville  &  N.  R.  Co.  v.  Warren 
County,  7  Ky.  Opin.  231. 

An,  act  of  the  Legislature,  although 
technically  private  in  its  character, 
is  notice  to  all  the  citizens  in  Ken- 
tucky. 

Hensley  v.  Holly,  5  Ky.  Opin.  493. 


m.    SUBJECTS  AND  TITLES  OF 

ACTS. 

§107.  Acts  relating  to  one  or  more 
subjects. 
Where  the  title  of  the  Act  of  Feb- 
ruary 19,  1873,  is  '*An  act  in  relation 
to  the  county  levy  of  Lewis  county 
and  the  collection  of  the  same,"  and 
the  second  section  directs  R.  B.  Lovell, 
after  he  had  gone  out  of  ofiQice»  to  re< 
turn  to  the  county  court  the  names  of 
all  delinquent  taxpayers  of  the  county 
levy  for  the  year  1871  and  1872,  and 
the  tax  receipts  of  the  same,  it  was 
held  that  the  subject  of  said  second 
section  is  not  embraced  in  the  title  of 
the  act,  and  that  said  section  is  there- 
fore ineffective. 

Lewis  County  Court  v.  Lovell,  11 
Ky.  Opin.  294. 

The  act  of  1884  (Acts  1884,  ch.  755), 
entitled  "An  act  to  prohibit  the  sale 
of  spirituous,  vinous  or  malt  liquors 
in  Sprlngdale  precinct  of  Jefferson 
county"  is  not  in  violation  of  the  con- 
stitution which  provides  that  "no  act 
shall  relate  to  more  than  one  subject, 
and  that  subject  shall  be  expressed  in 
the  title." 

Commonwealth  v.  Edinger,  13  Ky. 
Opin.  826. 

§110.  Titles  and  provisions  of  acts  re- 
lating to  particular  subjects. 
§122. — —Schools  and  school  district*. 
Under  the  title  of  "An  act  to  amend 
and  reduce  into  one  the  several  acts 
in  relation  to  the  city  of  Frankfort," 
the  legislature  may  legally  provide 
for  raising  the  means  by  taxation,  lot- 
tery or  otherwise,  for  the  education 
of  the  children  of  the  city. 

Commonwealth  v.  City  of  Frank- 
fort, 9  Ky.  Opin.  829. 


§126.  Validity  of  acts  as  affected  by 

title. 
Where  the  title  of  an  act  is  "An  act 
to  incorporate  the  Henderson  Water 
Works  Company,"  the  power  conferred 
upon  the  city  to  become  the  owner  of 
all  the  capital  stock  of  the  company  is 
not  foreign  to  the  subject  expressed 
in  the  title  of  the  act. 

Vance  v.  City  of  Henderson,  7  Ky. 

Opin.  318. 


V.     REPEAL,    SUSPENSION,    EXPI- 
RATION AND  REVIVAL. 

§  149.  Power  to  repeal  in  general. 

The  Legislature  will  change,  modify 
or  repeal  the  Statutes  of  Limitation, 
provided  it  does  not  change  or  injuri- 
ously affect  vested  rights. 

Davis  V.  Davis,  4  Ky.  Opin.  602. 

§151.  Express  repeal. 

A  statute  is  only  repealed  by  an  ex- 
press provision  of  a  subsequent  law, 
or  by  necessary  implication,  and  be- 
fore a  statute  can  be  repealed  by  im- 
plication there  must  be  such  a  posi- 
tive repugnancy  between  the  provi- 
sions of  the  statutes  that  they  can 
not  stand  together  or  be  consistently 
reconciled. 

Loran  v.  City  of  Louisville,  11  Ky. 
Opin.  723. 

§  152. In  general. 

The  repeal  of  a  statute  giving  a 
right  or  remedy  destroys  all  rights 
and  proceedings  under  and  dependent 
upon  it  which  are  not  so  far  perfected 
at  the  time  the  repealing  act  takes  ef- 
fect as  to  stand  and  be  enforced  with- 
out the  aid  of  the  act  repealed. 

Boone  County  Court  v.  Snyder,  9 
Ky.  Opin.  918. 

§160.  Implied   repeal   by  act,  relating 
to  same  subject. 

§161. In  general. 

Where  there  is  a  positive  repug- 
nancy between  two  acts  of  the  general 
assembly,  the  latter  repeals  the  for- 
mer by  implication. 

Gifford  V.  Commonwealth,  11  Ky. 
Opin.  185. 

Where  a  subsequent  act  of  the  Legis- 
lature can  not  be  harmonized  with  the 
previous  act,  the  former  act  is  re- 
pealed by  the  latter,  although  no  ref- 
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erence  is  made  thereto  In  the  latter 
act. 

McCarty  v.  Johnson,  6  Ky.  Opin. 
236. 


VI.     CONSTRUCTION   AND   OPERA- 
TION. 

(A)   GENERAL  RULES  OF  CON- 
STRUCTION. 

§180.  Intention  of  Legislature. 

§181. In  general. 

To  ascertain  the  meaning  of  a  stat- 
ute, the  court  will  look  to  the  cause 
of  its  enactment,  and  if  the  facts  bring 
the  case  within  the  object  and  spirit 
of  the  law,  it  should  be  made  to 
apply. 

Marion  County  v.  Everitt,  10  Ky. 
Opin.  706. 

§190. Existence  of  ambiguity. 

The  courts  will  not  so  construe  ap- 
parently repugnant  provisions  of  an 
act  of  the  Legislature  as  to  make  it 
defeat  the  object  which  it  was  at- 
tempted to  accomplish,  unless  its  pro- 
visions are  so  utterly  inconsistent  that 
it  is  impossible  to  harmonize  them. 
Furnish  v.  Brown,  6  Ky.  Opin.  743. 


(B)   PARTICULAR  CLASSES  OF 
STATUTES. 

§242.  Statutes    relating    to    remedies 
and  procedure. 
Statutes  in  derogation  of  the  gen- 
eral   powers    of    courts    of    chancery 
ought  to  be  so  construed  as  not  to 
abridge  the  prerogative  of  such  courts 
further  than  their  language  manifests. 
Speed  V.  Tyler,  5  Ky.  Opin.  709. 

§246.  Special  or  local  laws. 

A  statute  authorizing  a  special  tax 
is  a  special  authority,  and  confers  no 
powers  which  can  be  exercised  in  any 
other  mode  or  at  any  other  time  than 
that  fixed  in  the  statute. 

Boone  County  Court  v.  Snyder,  9 
Ky.  Opin.  918. 


(D)    RETROACTIVE  OPERATION. 

§261.  Nature  of  retroactive  operation 
in  general. 
The  Act  of  March  15,  1862,  relating 
to  limitation  of  actions,  is  in  conflict 


with   the   Constitution   of   the  United 
States. 

Mattingly  v.  Helm,  1  Ky.  Opin. 
582. 

The  Act  of  1858,  by  which  it  was 
attempted  to  make  the  provisions  of 
chapter  63,  Rev.  Stat.,  extend  to  all 
cases,  whether  the  right  of  action  ac- 
crued before  or  after  the  adoption  of 
the  Rev.  Stat.,  is  in  conflict  with  the 
constitution  of  this   state. 

Mattingly  v.  Helm,  1  Ky.  Opin. 
582. 

VII.      PLEADING    AND    EVIDENCE. 

§282.  Evidence  as  to  public  statutes. 
EiVerything  is  to  be  presumed  in 
favor  of  the  constitutionality  of  an 
act  of  the  legislature,  and  the  party 
attacking  it  must  aver  and  prove 
every  fact  necessary  to  establish  tbe 
position  he  assumes. 

Presiding  Judge  of  Washington 
County  Court  v.  Cumberland  & 
O.  R.  Co.,  5  Ky.  Opin.  580. 

STAY. 

Of  attachments  proceedings,  see  At- 
tachment, §  184. 
Of  execution,  see  Execution,  §  158. 

STENOGRAPHERS. 
Reporter's  fees,  see  Costs,  §  189. 

STIPULATIONS. 

Operation  as  estoppel,  see  Estoppel, 
9  5. 

STOCK. 

Calls  for  unpaid  subscriptions,  see 
Corporations,  §  89. 

Capital  stock  of  railroad  company,  see 
Railroads,  §  15. 

Increase  of  capital  stock,  see  Corpo- 
rations, §  66. 

Investment  in  corporate  stock  by 
county,  see  Counties.  §  154. 

Levy  on  corporate  stock,  see  Elxecu- 
tion,  §  28. 

Release  of  subscriber,  see  Corpora- 
tions, §  84. 
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Rights  of  assigneep  see  Colleges  and 

Unlyersitles,  S  6. 
Waiver  of  tax-receipt  holders  to  right 

to  stock  on   accrued   Interest,   see 

Railroads,  §  15. 


STOCKHOLDERS. 

Enforcement  of  liability,  see  Corpora- 
tions, $   258. 

Liability  of,  see  Corporations,  §§  215, 
218.  225,  625. 

Liability  to  creditors  of  company,  see 
Insurance,   §  34. 

Right  to  assail  judgment  against  cor- 
poration, see  Corporations,  §  202. 


STREET   RAILROADS. 

I. ESTABLISHMENT,  CONSTRUC- 
TIOX  AND  MAINTENANCE. 

§16.  Officers  and  agents  of  com- 
panies. 

§36.  Plan  and  mode  of  construc- 
tion, 
n.  REGULATION  AND  OPERATION. 

§  80.  Care  required  in  operation 
of  road. 

§   81. In  general. 

§   83. As   to   trespassers. 

§  92.  Injuries  to  persons  on  or 
near  tracks. 

§   93. In  general. 

§103.  Injury  avoidable  notwith- 
standing contributory  negli- 
gence. 

§  106.  Actions  for  injuries. 

§  118. Instructions. 

§  122.  Offenses  Incident  to  opera- 
tion of  street  railroads. 

L    ESTABLISHMENT,     CONSTRUC- 
TION AND  MAINTENANCE. 

§  16.  Officers  and  agents  of  companies. 
Where  appellee  brought  an  action 
against  appellant  for  injuries  sus- 
tained on  its  street  railway,  and  the 
agent  and  superintendent  compro- 
mised the  suit  and  issued  the  com- 
pany's notes  for  the  amount  of  dam- 
ages agreed  upon;  and  the  stockhold- 
ers of  appellant  ratified  the  acts  of 
the  superintendent  in  settling  the 
salt  and  issuing  notes  to  appellee  for 
the  amount  of  damages  agreed  upon; 
and  in  an  action  on  the  notes  the  ap- 
pellant contends  that  there  is  no  con- 


sideration for  the  notes,  and  that  they 
were  issued  without  the  authority  of 
the  company,  the  settlement  of  the 
damage  suit  is  a  good  consideration 
for  the  notes,  and  the  ratification  of 
the  superintendent's  acts  in  the  prem- 
ises, though  informal,  was  sufficient 
to  bind  the  company. 

Newport  Street  Ry.  Co.  v.  Crumby, 
4   Ky.   Opin.   197. 

§36.  Plan  and  mode  of  construction. 

Where  power  Is  given  a  city  to 
grant  a  franchise  to  a  street  car  com- 
pany to  operate  a  line  of  horse  cars 
on  fiat  rails  in  the  streets  of  the  city, 
and  such  franchise  is  granted,  if  the 
street  car  company  thereafter,  under 
its  franchise,  attempts  to  relay  the 
rails  and  replace  them  by  other  kind 
of  rails,  with  a  view  to  operate  steam 
cars  on  such  streets,  it  may  be  en- 
Joined  from  doing  so. 

Newport  &  Dayton  St.  R.  Co.  v. 
City  of  Newport,   ID  Ky.  Opin. 
•     866. 

II.     REGULATION  AND  OPERA- 

TION. 

§80.  Care    required    in    operation    of 

road. 

§81. In  general. 

It  is  the  duty  of  a  street  car  com- 
pany to  select  only  drivers  and  agents 
qualified  to  perform  their  duties  with 
care  and  prudence,  and  it  is  the  duty 
of  such  agents  to  exercise  care  and 
diligence  to  prevent  injury  to  others. 
Louisville  City  R.  Co.  v.  Johnson's 

Admr.,  8  Ky.  Opin.  511. 

It  is  culpable  negligence  for  a 
street  car  company  operating  its  cars 
in  a  populous  city  to  fail  to  have  on 
its  cars  a  sufficient  number  of  em- 
ployes to  discharge  the  duty  it  owes 
the  public  to  use  ordinary  care  to 
avoid  injuring  others,  and  if  one  per- 
son can  not  perform  the  duties  of 
both  driver  and  conductor  so  as  not 
to  endanger  the  safety  of  others,  it 
should   employ   more   hands. 

Louisville  City  R.  Co.  v.  Brotzge, 
8  Ky.  Opin.  556. 

§83. As   to   trespassers. 

Where  a  child  is  playing  in  the 
street,  and  is  on  the  street  car  track, 
and  the  driver  of  the  car  fails  to  use 
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reasonable  diligence  in  seeing  the 
child  or  in  arresting  the  car  before 
it  ran  upon  the  child,  the  company 
is  liable. 

Louisville  City  R.  Co.  v.  Brotzge, 
8   Ky.   Opin.   556. 

Where  a  child  three  or  four  years 
old  is  in  the  street  upon  the  street 
car  track,  if  through  carelessness  the 
driver  fails  to  see  it,  and  the  car 
strikes  and  injures  the  child,  the  com- 
pany is  liable  if  the  driver,  by  exer- 
cising reasonable  diligence,  could 
have  seen  it  and  avoided  the  injury. 
Louisville  City  R.  Co.  v.  Brotzge, 
8   Ky.   Opin.   556. 

§92.  Injurlea  to    persons   on   or   near 

tracks. 

§93. In  general. 

A  street  car  company  is  not  liable 
for  injuring  a  person  attempting  to 
cross  its  track,  even  though  the  driver 
of  the  car  saw  the  person  or  by  or- 
dinary vigilance  might  have  done  so, 
unless  when  seen  by  the  driver  the 
person  injured  was  in  a  position 
where  a  prudent  driver  ought  to  have 
had  sufficient  cause  to  believe  the  car 
must  have  run  upon  him  unless 
checked. 

Louisville  City  R.  Co.  v.  Johnson's 

Admr.,    8    Ky.    Opin.    511. 

§103.  Injury  avoidable  notwithstand- 
ing contributory  negligence. 
Notwithstanding  the  fact  that  one 
crossing  a  street  car  track  may  be 
guilty  of  contributory  negligence,  it 
is  the  duty  of  the  driver  of  a  street 
car  to  use  reasonable  diligence  to  pre- 
vent injuring  such  person. 

Louisville  City  R.  Co.  v.  Brotzge, 
8  Ky.  Opin.  556. 

§106.  Actions   for    injuries. 

§  118. Instructions. 

Where  a  child  was  injured  by  be- 
ing struck  by  a  street  car  an  instruc- 
tion is  erroneous  which  tells  the  jury 
that  the  defendant  is  not  liable  if 
the  driver  of  the  car  did  not  see  the 
child,  or  could  not  by  ordinary  dili- 
gence have  seen  it;  since  the  right 
of  recovery  can  not  be  made  to  de- 
pend upon  the  sole  question  as  to 
whether  ihe  driver  saw  the  party  in- 


jured or  by  ordinary  diligence  could 
have  seen  him. 

Louisville    City    R.    Co.    v.    John- 
son's Admr.,  8  Ky.  Opin.  511. 

§  122.  Offenses  incident  to  operation 
of  street  railroads. 
Where  the  acts  of  persons  holding 
a  franchise  and  operating  a  street 
railroad  on  a  city  street,  consist  only 
in  an  omission  to  keep  the  street  be- 
tween its  tracks  in  repair,  they  can 
not  be  punished  criminally,  such  acts 
not  begin  in  violation  of  a  statute 
and  not  being  a  nuisance  under  the 
common  law. 

Commonwealth   v.    Covington    St. 
R.   Co.,   10   Ky.  Opin.   445. 

STREETS. 

See  Dedication,  §§  18,  19. 

Agreement  of  contractor  to  keep 
streets  in  repair,  see  Municipal 
Corporations,  §  368. 

Constitutionality  of  improvement  ordi- 
nance, see  Municipal  Corporations, 
§449. 

Cost  of  repairs,  see  Municipal  Corpo- 
rations, §  414. 

Designated  on  plat,  see  Dedication, 
§§  49,  52. 

Estoppel  of  abutting  owner  to  object 
to  improvement,  see  Municipal  Cor- 
porations, §  318. 

Fixing  grade  of — Delegation  of  author- 
ity, see  Municipal  Corporations, 
§314. 

Grading  of,  see  Municipal  Corpora- 
tions, §  269. 

Improvement  contract,  see  Municipal 
Corporations,  §  374. 

Improvement  of,  see  Municipal  Cor- 
porations, §§  "269,  300. 

Improvement  ordinance,  see  Munici- 
pal Corporations,  §§  269,  302,  303. 

Improvement  ordinance,  when  does 
not  include  curbing,  see  Municipal 
Corporations,  §  302. 

Liability  of  abutting  owners  for  im- 
provements, see  Municipal  Corpora- 
tions, §  469. 

Liability  of  abutting  property  for  im- 
provements, see  Municipal  Corpora- 
tions, §§  429.  436. 

Liability  of  city  for  defects  in,  see 
Municipal  Corporations,  XII,  C. 

Liability  of  city  for  improvement 
work,  see  Municipal  Corporations. 
§§  374,  445, 562. 
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Presumption  that  work  was  let  in  ac- 
cordance with  ordinance,  see  Mu- 
nicipal Corporations,   §   340. 

Publication  of  improvement  ordinance 
on  Sunday,  see  Municipal  Corpora- 
tions, §  302. 

Recovery  of  assessments  paid,  see 
Municipal  Corporations,  §  520. 

Reduction  of  width,  see  Municipal 
Corporations,  §  655. 

Regulation  of  use  of,  see  Municipal 
Corporations,  §§  701,  703,  705. 

Subdividing  improvement  for  purpose 
of  taxation,  see  Municipal  Corpora- 
tions,  §   450. 

STRIKING. 

Answer  froni   record,    see   Libel   and 

Slander,  §  90. 
Cross-petition,  see  Pleading,  §  148. 

SUBMISSION. 

Authority  to  submit  to  arbitration,  see 
Arbitration  and  Award,  §  13. 

Requisites  and  validity,  see  Arbitra- 
tion and  Award,  §  12. 

To  arbitration,  see  Arbitration  and 
Award,  I. 

SUBROGATION. 

§   5.  Sureties   or  guarantors. 

§   7. Subrogation   to   rights   of 

creditors. 

§   8. Subrogation  to  rights  of 

principal. 

§  10.  Persons  acting  in  representa- 
tive, fiduciary  or  official  ca- 
pacity. 

§13.  Purchasers  of  incumbered 
property. 

§19.  Persons  interested  in  admin- 
istration of  estates. 

§  23.  Persons  making  advances 
for  discharge  of  debt  or  in- 
cumbrance. 

§33.  Extent  of  right  to  subroga- 
tion. 

To  rights  of  creditors,  see  Fraudulent 

Conveyances,  §  130. 
To  widow's  right  of  dower,  see  Dower, 

§57. 

§5.  Sureties  or  guarantors. 

Where  A.  made  a  mortgage  to  B. 
10  indemnify  him  as  surety  on  a  re- 
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plevin  bond,  and  also  included  in  the 
mortgage  other  debts  due;  in  an  ac- 
tion to  set  aside  the  mortgage  as  a 
preference,  the  principal  in  the  re- 
plevin is  not  subrogated  to  the  rights 
of  the  judgment  creditor  that  would 
give  him  priority  over  other  creditors, 
since  there  had  never  existed  a  lien 
In  favor  of  the  Judgment  creditor. 
Bradshaw  v.  Glasser,  4  Ky.  Opin. 
508. 

Where  appellant  and  others  under- 
took with  each  other  to  pay  certain 
specified  sums  of  money  to  aid  in 
the  construction  of  an  improvement 
for  their  mutual  benefit,  the  subscrip- 
tion by  one  was  the  consideration  of 
the  subscription  of  the  others. 

Tully   V.   Cane   Run   &   Kingsmill 
Tpk.  Rd.  Co.,  5  Ky.  Opin.  330. 

§7. Subrogation  to  rights  of  cred- 
itors. 
Where  a  surety  on  a  stay  bond  paid 
the  Judgment  replevied  by  the  hus- 
band and  such  surety,  such  payment 
did  not  invest  the  surety  with  the 
right  which  a  judgment  plaintiff  had 
against  the  estate  of  the  wife  of  the 
husband. 

Bugg  V.  Allen,  7  Ky.  Opin.  93. 

Where  a  third  person  who  is  in  no 
way  bound  for  a  debt  executes  a 
mortgage  to  Indemnify  a  surety,  the 
undertaking  is  personal  to  the  sure- 
ty, and  does  not  extend  to  the  cred- 
itor, and  where  for  any  reason  such 
surety  releases  the  mortgage  such 
mortgaged  property  can  not  be  hela 
for  such  debt;  there  being  no  privity 
between  the  mortgagor  and  the  cred- 
itor, the  creditor  can  not  be  subro- 
gated to  the  rights  of  the  mortgagee 
even  if  he  has  not  released  his  mort- 
gage. 

Macklin  v.  Northern  Bank,  9  Ky, 
Opin.  500. 

A  surety  on  the  replevin  bond  who 
pays  off  the  lien  is  entitled  to  be  sub- 
stituted to  the  rights  of  the  lien  hold- 
er as  against  the  principal  debtor  for 
whom  he  paid  it. 

Foster  v.  Simmon's  Admr.,  10  Ky. 
Opin.   74. 

A  surety  who  has  paid  his  princi- 
pals debt  is  entitled  to  be  substituted 
to  all  the  rights  of  the  creditor,  but 
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a  surety  has  no  cause  of  action  until 
he  has  paid  the  debt;  but  when  he 
has  done  this  he  has  the  equitable 
right  to  avail  himself  of  any  security 
in  the  hands  of  the  creditor  to  in- 
demnify himself  against  loss. 

Bickel  V.  Judah,  11  Ky.  Opin.  612. 

Where  a  surety  pays  the  debt  of  his 
principal,  and  the  creditor  who  has 
become  the  purchaser  of  real  estate 
of  the  principal  sold  by  the  chancel- 
lor to  pay  the  same  debt,  accepts 
from  such  surety  the  full  amount  of 
his  debt,  the  surety  having  paid  the 
debt  can  subject  the  property  for  the 
purpose  of  reimbursing  him;  and  if 
the  property  sells  for  any  sum  in  ex- 
cess of  the  debt,  interests  and  costs, 
such  excess  belongs  to  the  principal. 
Judah  V.  Bickel,  11  Ky.  Opin.  914. 

A  surety  who  has  paid  off  the  debt 
to  secure  which  the  property  has 
been  attached  is  entitled  to  be  subro- 
gated to  the  rights  of  the  creditor 
whose  claim  he  has  paid. 

Perkins    v.    Scott,    13    Ky.    Opin. 
931. 

§8. Subrogation  to  rights  of  prin- 
cipal. 
Where  interest  coupon  notes  signed 
by  the  husband  are  payable  to  bearer 
and  secured  by  mortgage,  as  is  the 
principal  debt,  one  who,  intending  to 
prevent  the  foreclosure  of  the  mort- 
gage, pays  off  the  coupon  notes  which 
are  due,  and  they  are  turned  over  to 
her,  has  a  lien  under  such  mortgage 
and  may  enforce  it  against  the  mort- 
gagor. 

Tilford  V.  Allen,  11  Ky.  Opin.  883. 

Where  A.  holds  purchase-money 
notes  and  a  lien  on  land  and  when 
the  notes  fall  due  B.  borrows  money 
from  C.  to  pay  them,  giving  his  note 
to  C.  therefor  with  D  as  surety  and 
D.  finally  has  to  pay  the  note,  he  can 
not  be  subrogated  to  any  one's  rights, 
and  where  B.  is  discharged  in  bank- 
ruptcy D.  has  no  remedy. 

Reid  V.  Jackson,  13  Ky.  Opin.  415. 

§  10.  Persons  acting  In  representative, 
fiduciary  or  ofTicial  capacity. 
Where  the  administratrix,  who  is 
also  dowress,  advances  money  to  pay 
a  debt  secured  by  mortgage  she  is 
not  a  mere  volunteer,  but  is  entitled 


to  be  subrogated  to  the  rights  of  the 
creditors  to  whom  she  made  payment 
Muhlhauser     &    Bro.     v.     Koch's 
Admx.,   9  Ky.   Opin.   531. 

Where  an  administrator  has  ac- 
counted to  the  estate  for  a  claim  ow- 
ing to  it  and  paid  the  money,  and 
the  claim  is  afterwards  paid,  the 
money  belongs  to  the  administrator 
personally. 

Noland    v.    Crow's   Admr.,    9   Ky. 
Opin.  776. 

§  13.  Purchasers  of  incumbered  prop- 
erty. 
An  action  to  cancel  a  subscription 
for  stock  in  a  university,  to  be  suffi- 
cient, must  show  that  his  subscrip- 
tion contained  an  allegation  that  the 
university  was  to  be  located  in  a  cer- 
tain town,  and  that  the  agent,  who 
solicited  subscriptions  on  such  repre- 
sentations, was  authorized  to  make 
them. 

Stagg  V.   Kentucky  University,   3 
Ky.  Opin.  451. 

§  19.  Persons  Interested  In  administra- 
tion of  estates. 
Upon  the  payment  by  heirs  of  their 
pro  rata  share  of  contribution  to  an- 
other heir  whose  land  received  from 
the  estate  was  sold  to  pay  a  debt  of 
the  ancestor,  they  are  entitled  in  equi- 
ty to  a  judgment  over  against  a  party 
who  assumed  the  debts  of  the  ances- 
tor for  a  part  of  the  estate. 

Hume    V.    Connelly,    1    Ky.    Opin. 
287. 

§23.  Persons  making  advances  for 
discharge  of  debt  or  incum- 
brance. 
The  right  of  subrogation  will  be 
upheld  where  one,  at  the  request  of 
the  debtor,  pays  off  a  lien  debt,  or 
where  a  surety  is  compelled  to  pay 
it,  or  where  the  creditor  in  consid- 
eration of  the  payment  transfers  the 
benefit  of  his  claim  to  a  stranger 
making  the  payment;  but  the  mere 
fact  that  a  stranger  to  the  contract 
loans  money  to  the  debtor  knowing 
that  he  is  borrowing  it  to  satisfy  a 
mortgage  debt,  will  not  entitle  the 
leaner  to  be  subrogated  to  the  right 
of  the  mortgage  creditor. 

McKay  v.   Coleman,   6  Ky.   Opin. 
131. 
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An  executor,  who  is  also  residuary 
legatee,  and  who  in  ignorance  of  a 
large  debt  against  the  estate  he  is 
administering,  which  debt  would  make 
the  estate  insolvent,  pays  other  debts 
against  such  estate  out  of  his  indi- 
vidual means,  is  entitled  in  equity  to 
be  subrogated  to  the  rights  oi  the 
creditors  so  far  as  their  debts  were 
paid  by  him  with  his  own  means. 
Trumbo's  Exr.  v.  Murphy,  Tier- 
nan  &  Co.,  13  Ky.  Opin.  528. 

§33.  Extent  of  right  to  subrogation. 

Where  one  who  purchases  a  note  at 
discount  knows  that  a  portion  of  the 
money  is  to  be  applied  to  a  debt,  but 
it  is  not  shown  that  the  application 
of  the  money  to  that  purpose  consti- 
tuted any  part  of  the  consideration 
for  the  purchase  of  the  note,  but  it 
appears  that  the  purchaser  of  the 
note  paid  the  money  in  furtherance 
of  a  fraudulent  scheme  to  cheat  and 
defraud  the  debtor,  the  purchaser  is 
not  entitled  to  be  subrogated  to  the 
rights  of  the  creditor  to  a  lien  on  the 
debtor's  land. 

McKay  v.   Coleman,   6  Ky.   Opin. 
131. 

Whether  appellant  or  her  son-in- 
law  was  the  owner  of  the  wheat  on 
which  the  landlord  held  a  lien  for 
which  he  distrained,  the  appellant's 
replevy  of  the  distress  transferred  the 
lien  to  her  by  equitable  subrogation. 
Alexander  v.  Paxton,  1  Ky.  Opin. 
315. 

A  purchaser  of  the  interest  of  a 
payee  in  a  note  becomes  Invested 
with  the  equitable  title  to  same,  and 
is  subrogated  to  the  rights  of  the 
payee,  notwithstanding  the  note  be 
taken  from  the  payee  by  a  void  mill* 
tary  order  and  delivered  to  the  maker, 
and  even  though  this  be  done  seem- 
ingly at  the  instance  of  both  maker 
and  payee. 

Bdrington  v.  Bracken,  1  Ky.  Opin. 
600. 

Where  two  judgments  were  rend- 
ered against  C.  for  $500,  balance  of 
purchase-money  lien  due  on  land,  and 
his  vendors,  W.  &  E.,  owed  a  balance 
on  the  same  land  to  their  respective 
vendor,  M.,  to  liquidate  which,  the 
judgments   against  C.   were   assigned 


to  the  said  M.;  and  thereupon  C.  to 
extinguish  these  prior  liens  by  reason 
of  said  assignments,  enjoined  the 
judgments,  seeking  to  sell  the  mill 
property;  and  a  judgment  against  the 
surety  on  the  injunction  bond  of  C. 
was  rendered;  as  these  judgments 
against  C.  were  for  purchase-money 
and  presumed  to  be  a  lien  upon  the 
tand,  mill  and  house,  the  injunction 
did  not  destroy  this  lien,  and  if  the 
surety  was  bound  and  compelled  to 
pay  the  judgments,  he,  by  subrogation, 
becomes  entitled  to  this  prior  lien. 
Callahan  v.  Wallace,  2  Ky.  Opin. 
106. 

The  payment  to  creditors  of  the 
amount  of  a  lien  on  land,  by  advance- 
ments for  the  judgment  debtor,  en- 
titles the  person  making  such  ad- 
vances to  subrogation  to  the  lien  of 
the  creditors  to  the  amount  of  the 
debts  thus  saisfled. 

Jackson   &   Gillispie  v.   Schackel- 
ford,   2   Ky.   Opin.   142. 

SUBSCRIPTIONS. 

§    3.  Execution  and  delivery. 

§    5.  Consideration. 

§  7.  Validity  of  assent  in  gen- 
eral. 

S  15.  Conditions  and  performance 
thereof. 

§  18.  Revocation. 

§  20.  Payment. 

§  21.  Actions. 

Action  on  subscription,  see  Corpora- 
tions, §  90. 

Assessments  on  unpaid  stock  sub- 
scriptions, see  Corporations,  §  89. 

By  county  to  stock  of  railroad  com- 
pany, see  Counties,  §  154. 

Liability  of  county  for  subscription 
for  corporate  stock,  see  Corpora- 
tions, §  78. 

Authority  of  one  corporation  to  sub- 
scribe for  stock  of  another,  see 
Corporations,  §  399. 

Calls  for  unpaid  subscriptions  for  cor- 
porate stock,  see  Corporations,  §  89. 

Release  from  subscription  for  corpo- 
rate stock,  see  Corporations,  §  84. 

To  capital  stock,  see  Corporations, 
IV,  B. 

§3.  Execution  and  delivery. 

The  failure  to  complete  the  formed 
evidence   of   a    subscription    contract 
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by  reducing  it  into  the  form  of  notes, 
does  not  affect  its  validity  or  render 
it  complete. 

Tompkins'     Admx.     v.     Southern 

Baptist    Theological    Seminary, 

10  Ky.  Opin.  554. 

§5.  Consideration. 

The  establishment  of  a  church  is  a 
sufficient  consideration  to  sustain  a 
promise  contained  in  a  church  sub- 
scription. 

Ellinger's  Admr.  v.  Brown,  9  Ky. 
Opin.  514. 

§7.  Validity  of  assent   in  general. 

Where  a  person  in  answer  to  a  re- 
quest to  subscribe  said,  "I  have  con- 
cluded to  subscribe  $1,000,"  and  re- 
fers to  the  circular  for  the  terms 
upon  which  he  made  the  subscrip- 
tion, and  the  circular  specified  the 
instalments  and  the  time  for  the  pay- 
ment of  each,  and  also  stated  that 
notes  would  be  taken  for  the  several 
instalments,  and  when  he  said,  "you 
can  call  upon  me  at  any  time  for  my 
signature,"  it  was  held  that  the  con- 
tract was  complete. 

Tompkins'     Admx.     v.     Southern 

Baptist    Theological    Seminary, 

10  Ky.  Opin.  554. 

§  15.  Conditions       and       performance 

thereof. 
Where  one  subscribes  to  a  fund 
with  certain  conditions  attached  to 
his  subscription,  and  afterwards  signs 
a  substitute  subscription  to  take  Its 
place,  which  has  no  conditions  at- 
tached to  it,  the  conditions  upon 
which  the  first  subscription  is  made 
do  not  become  a  part  of  the  second 
subscription. 

Wilgus  V.  Trustees  of  Cincinnati 

Southern  R.   Co.,  10   Ky.  Opin. 

566. 

Where  a  subscription  to  a  public 
enterprise  is  conditional  upon  a  cer- 
tain named  sum  of  solvent  subscrip- 
tions being  made,  if  the  sum  required 
is  subscribed  by  subscribers  solvent 
and  able  to  pay  when  the  subscrip- 
tion is  made,  one  who  subscribes  can 
not  be  released  from  his  subscription 
by  showing  that  many  of  such  sub- 
scribers became  insolvent  before  their 
subscriptions  became  due. 

Hamilton's  Admr.   v.   Tarlton,   11 
Ky.   Opin.   371. 


§18.  Revocation. 

Breach  by  a  railroad  company  of  a 
contract  to  have  the  road  completed 
between  certain  points  without  delay, 
will  not  entitle  a  subscriber  to  stock 
of  the  company  to  a  rescission  of  the 
contract  of  subscription  to  the  detri- 
ment of  the  creditors  of  the  company. 
Kentucky  Coal,   etc.,   Co.  v.  Lex- 
ington, etc.,  R.  Co.,  7  Ky.  Opin. 
131. 

§20.  Payment. 

Persons  who  subscribe  for  stock  in 
a  turnpike  company  can  not  refuse 
to  pay  their  subscriptions  until  the 
road  has  been  built  through  their 
lands,  in  the  absence  of  a  stipulation 
in  a  subscription  contract  to  that  ef- 
fect 

Paint  Lick  Turnpike  Co.  v.  Wal- 
lace, 6  Ky.  Opin.  316. 

§21.  Actiona. 

In  an  action  on  a  subscription  con- 
tract to  a  turnpike  company  an  an- 
swer of  non  est  factum  was  held  to 
be  defective  for  failure  to  show  the 
facts  upon  which  the  alleged  corpora- 
tion differed  from  the  agreement  or 
subscription,  and  how  defendant  was 
prejudiced  thereby. 

North  V.  Irvin  Turnpike  Road,  6 
Ky.  Opin.  307. 

Where  in  an  action  on  subscrip- 
tions, the  issue  tendered  by  the  de- 
fendants is  "that  they  subscribed  and 
paid  this  money,"  and  the  response 
of  the  plaintiff  is  in  substance  that 
they  are  indebted,  without  any  denial 
of  its  payment,  defendants  are  en- 
titled to  a  judgment  on  the  plead- 
ings. 

Kentucky  University  v.  McBrayer, 
7  Ky.  Opin.  300. 

Where  a  subscri"ption  is  made  pay- 
able to  a  committee  for  the  benefit 
of  the  church,  the  committee  is  the 
proper  plaintiff  in  an  action  to  col- 
lect, and  it  is  not  necessary  under 
the  code  to  join  the  beneficiary  as  a 
party  plaintiff. 

Taylor   v.   Rhodes,    10    Ky.   Opin. 
158. 

The  object  of  the  statute  in  re- 
quiring a  demand  to  be  made  of  a 
personal  representative  of  a  deceased 
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subscriber  to  a  turnpike  company,  be- 
fore entering  suit,  is  to  give  the  rep- 
resentative an  opportunity  to  pay  and 
avoid  costSp  and  in  order  to  entitle 
the  claimant  to  payment  the  demand 
should  be  made  under  such  circum- 
stances as  entitle  claimant  to  the  pay- 
ment of  the  debt,  and  where  a  de- 
mand is  made  before  payment  is  due 
it  is  not  sufficient. 

Laughlin's   Admr.    v.    Owingsville 

&  Mt  Sterling  Tpk.  Co.,  10  Ky. 

Opin.  815. 

SUBSTITUTED  PLEADINGS. 
See  Pleading,  §  285. 

SUMMONS. 

See  Process. 

On  amended  petition,  see  Process,  §  6. 
Service  on  agent,  see  Process,  §  56. 
Service  on  corporation,  see  Corpora- 

Uons,  S  507. 
Service  on  infants,  see  Infants,  §  89. 
Service  out  of  state,  see  Process,  §  62. 
Sufficiency    of,    see    Justices    of    the 

Peace,  §  80. 
To  garnishee,  see  Garnishment,  §  91. 

SUNDAY. 

§  10.  Validity  of  contracts  and 
other  written  instruments. 

§13. Execution    of   instrument 

on  Sunday 

§  15. Ratification. 

Publication  of  street  improvement  or- 
dinance on,  see  Municipal  Corpora- 
tions, 9  302. 

Signing  note  on  Sunday  and  deliver- 
ing on  secular  day,  see  Bills  and 
Notes,  §  62. 

§10.  Validity   of   contracts   and   other 

written    instruments. 
§13. Execution    of    instrument    on 

Sunday. 
Under  a  statute  providing  that  "No 
work  or  labor  should  be  done  on  the 
Sabbath  day,  unless  the  ordinary 
household  offices  of  daily  necessity, 
or  other  work  of  necessity,  or  char- 
ity," it  is  held  that  no  recovery  can 
be  had  on  a  promissory  note  which 
is  signed  and  delivered  by  the  oblig- 
ors  on    Sunday,    and    that    fact    was 


known  to  the  obligee  when  he  accept- 
ed it  on   Sunday. 

Martin  v.  Taylor's  Admr.,  8  Ky. 
Opin.  559. 

A  note  signed  on  Sunday  when 
neither  the  obligees  nor  their  agent 
was  present  or  had  any  knowledge 
that  it  had  been  signed  on  Sunday, 
was  not  thereby  rendered  void. 
Noel  V.  Asher,  9  Ky.  Opin.  422. 

Where  a  note  is  executed  on  Sun- 
day in  lieu  of  atlother  note  for  a  like 
amount,  its  validity  not  being  in  ques- 
tion, and  the  old  note  delivered  up 
to  the  debtor,  before  he  can  avoid  the 
obligation  to  pay  he  must  return,  or 
offer  to  return,  the  consideration  re- 
ceived for  it,  which  in  that  case  is 
the  old  note. 

Greene    v.     Southworth,    11     Ky. 
Opin.  82. 


§15.- 


■Ratification. 


Whether  a  contract  made  on  Sunday 

was  afterwards  ratified  so  as  to  bind 

the  parties,  is  a  question  for  the  Jury. 

Lee's    Admr.    v.    Harper,    6    Ky. 

Opin.  416. 

A  contract  made  on  Sunday  may 
thereafter  be  ratified  so  as  to  be 
binding  on  the  parties. 

Lee's    Admr.    v.    Harper,    6    Ky. 
Opin.  416. 

SUPERINTENDENTS. 

Of  roads — Action  against,  see  High- 
ways, §  96. 

SUPERSEDEAS. 

§  3.  Grounds. 

§  4.  Jurisdiction  and  authority  to 
grant  supersedeas. 

§  5.  Proceedings  to  procure  super- 
sedeas. 

§  7.  Operation  and  effect. 

§  8.  Violation  of  writ  or  order 
and  punishment. 

See  Appeal,  IX. 

Liability  on  supersedeas  bond,  see 
Appeal,  §  1234. 

Petition  on  bond,  see  Appeal,  §  462. 

Right  to,  see  Appeal,   §   458. 

Scope  and  effect  as  stay  of  proceed- 
ing, see  Appeal,  §  484. 
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§3.  Grounds. 

After  a  verdict  in  favor  of  appellee, 
where  it  is  sought  to  condemn  land 
for  a  railroad,  the  appellee  has  a  right 
to  enter,  and  a  supersedeas  will  not 
he  issued  to  prevent  it,  since  the  ap- 
pellant has  other  remedies. 

Tracy  v.   Elizabethtown  L.   &   B. 
S.  R.  Co.,  12  Ky.  Opin.  587. 

§  4.  Jurisdiction  and  authority  to 
grant  supersedeas. 
Where  the  clerk  was  authorized  to 
take  a  bond  and  execute  a  superse- 
deas, if  the  parties  voluntarily  inter- 
posed and  gave  such  bond  and  pro- 
cured the  issuing  of  such  writ,  and 
thereby  stayed  execution,  there  is  no 
reason  why  they  should  not  be  held 
liable. 

Spooner    v.    Best's    EJxr.,    10    Ky. 
Opin.  486. 

§5.  Proceedings   to    procure    superse- 
deas. 

A  supersedeas  bond  will  not  super- 
sede a  judgment  until  a  writ  of  su- 
persedeas has  been  issued,  and  hence 
in  a  petition  upon  such  a  bond  the 
plaintiff  is  required  to  aver  that  a  su- 
persedeas issued. 

Davis    V.   Kithcart,   10   Ky.   Opin. 
480. 

§7.  Operation   and   effect. 

By  failing  to  plead  the  pendency 
of  the  appeal  and  supersedeas  one 
waives  all  advantage  he  might  other- 
wise have  derived  from  the  super- 
sedeas. 

Bidwell  V.  Jean,  10  Ky.  Opin.  643. 

§8.  Vioiation    of    writ    or    order    and 
punishment. 
No  attorney  fee  can  be  recovered 
in  a  suit  on  a  supersedeas  bond,  which 
does  not  embrace  attorneys'  fees. 
Green    v.    Winston,    1    Ky.    Opin. 
347. 

SUPPLEMENTARY     PRO- 
CEEDINGS. 

To  execution,  see  Execution,  X. 

SUPPORT. 

Agreement    for,    see    Frauds,    Statute 

of,  §  50. 
Devise  in  trust  for,  see  Wills,  §  618. 


Devise  upon  consideration  of,  see 
Wills,   §   620. 

Duty  of  husband  to  support  family, 
see  Husband  and  Wife,  §§4,  19. 

Limitation  of  action  for,  see  Limita- 
tion of  Actions,  §  46. 

Of  child  by  parent,  see  Parent  and 
Child,  §  3. 

Of  insane  persons,  see  Insane  Per- 
sons, §  58. 

Of  paupers,  see  Paupers,  VL 

Of  ward,  see  Guardian  and  Ward,  §  30. 

Of  wife  by  husband,  see  Husband  and 
Wife,  §  19. 

Provision  for  by  will,  see  Wills, 
§§  673,  730. 


SUPPRESSION. 
Of  depositions,  see  Depositions,  §  83. 

SURCHARGING. 

Settlement  of  estate,  see  E^xecutors 
and  Administrators,  §§  509,  512,  513, 
516. 

SURETIES. 

See  Principal  and  Surety. 

Rights  of,  see  Principal  and  Surety,  V. 


SURPLUSAGE. 

Of  proceeds  of  attachment  sale,  see 

Attachment,  §  194. 
In  certificate  of  acknowledgment,  see 

Acknowledgment,    §    50. 


SURPRISE. 

As  ground  for  continuance,  see  Con- 
tinuance, §  28. 

As  ground  for  new  trial,  see  New 
Trial,   §§   85,  88,   146. 


SURRENDER. 

Of  principal  by  bail,  see  Bail,  §  80. 

SURVEYS. 

See  Public  Lands,  II,  A. 
Admissibility    in    evidence,    see    Evi- 
dence, §  366. 
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SURVIVAL. 

Of  cause   of   action,   see   Abatement 
and  Reyival,  V,  A. 


SURVIVORSHIP. 

Death  of  devisee,  see  Wills,   §§   536, 
541,  553. 


SUSPENSION. 

Of  Judgment  bj'  motion  for  new  trial, 
see  Judgment,  §  852. 

TAVERN  KEEPER. 

Right  to  sell  Intoxicating  liquors,  see 
Intoxicating  Liquors,   §  49. 


TAXATION. 

I.NATURE     AND     EXTENT     OF 
POWER  IN  GENERAL. 
§  3.  Power  of  state. 
8  4         Tw  Greneral 
II.  CONSTITUTIONAL     REQUIRE- 
MENTS  AND  RESTRICTIONS. 
§43V^.  Aid  by  taxation. 
§  56.  Unauthorized     or     excessive 
taxation, 
in.  LIABILITY    OF    PERSONS    AND 
PROPERTY. 

(A)  PRIVATE     P  E  R  8  O  N8      AND 

PROPERTY  IN  GENERAL. 

$57.  Nature  and  grounds  of  lia- 
bility. 

S59.  Persons  liable  in  general. 

§  60.  Nature  of  property. 

§62. Real  property  in  general. 

§  67. Personal  property  in  gen- 
eral. 

§  78.  Ownership  or  possession  of 
property,  and  person  to  whom 
taxable. 

S  87. ^Property  in  custody  of  the 

law 

(B)  CORPORATIONS     AND     COR- 

PORATE     STOCK      AND 

PROPERTY. 
{118.  Capital  and  stock. 

§119. In  general. 

§124.  Corporate  indebtedness  and 

securities. 
§125.  Banks  and  loan,  trust  and 

investment  companies. 

§126. In  general. 

§  143.  Railroads. 


IV.  PLACE  OF  TAXATION. 

§  255.  Real  property  in  general. 

V.  LEVY  AND  ASSESSMENT. 

(A)  LEVY  AND  APPORTION- 
MENT. 

§  297.  Powers  of  county  or  other 
local  authorities. 

§  301.  Requisites  and  validity  of 
levy  in  general. 

§  302.  Ascertainment  and  state- 
ment of  amount  of  levy. 

(C)  MODE  OF  ASSESSMENT  IN 
GENERAL. 

§  328.  List  or  statement  by  tax- 
payer. 

§  335^. Prosecution  for  failure 

to  make,  or  for  making  false 
list  or  statement. 

§  346.  Valuation. 

§  347. In  general. 

§  354.  Deduction  of  indebtedness. 

§  355. In  general. 

§  363.  Notice  of  assessment. 

(E)  ASSESSMENT       ROLLS       OR 

BOOKS. 
§  419.  Description  of  property. 
§  420. In  general. 

(F)  EQUALIZATION    OF    ASSESS- 

MENTS. 

§  448.  Constitutional  and  statutory 
provisions. 

§  450.  Equalization  among  coun- 
ties or  other  municipalities 
by  state  board  or  officer. 
(Q)  REVIEW,  CORRECTION  OR 
SETTING  ASIDE  OF  AS- 
SESSMENT. 

§  465.  Authority  and  power  of 
board  or  officer. 

§  467. Assessment    of    persons, 

property  or  other  matters 
omitted. 

§  479.  Proceedings  by  and  before 
board  or  officer. 

§  493. Review   by   courts. 

VI.  LIEN  AND   PRIORITY. 

§  501.  Nature,  grounds  and  exist- 
ence of  lien  in  general. 
§  509.  Priorities  in  general. 
§  514.  Loss  or  discharge  of  lien. 

VII.  PAYMENT     AND     REFUNDING 

OR      RECOVERY       OF      TAX 
PAID. 
§  531.  Rights,  as  against  persons 
or   property   liable,    of   other 
persons  makng  payment. 
§  536.  Right  of  recovery  of  taxes 
paid. 
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§  538. Voluntary     payment     in 

general. 
§  543.  Actions  and  proceedings  for 

recovery  of  taxes  paid. 

VIII.  COLLECTION    AND   EINFORCEl- 

MBNT      AGAINST      PEHISONS 
OR  PERSONAL  PROPERTY. 
(A)   COLLECTORS  AND   PRO- 
CEEDINGS     FOR      COLLEC- 
TION IN  GENERAL. 

§  545.  Statutory  provisions. 

§  546.  Appointment,  qualification, 
and  tenure  of  collectors. 

§  547.  Authorization  and  qualifica- 
tion of  other  oflttcers  as  col- 
lectors. 

§  550.  Authority  to  collect  in  gen- 
eral. 

§  553.  Delivery  of  assessment  roll 
or  tax  list  or  duplicate. 

§  556.  Receipt,  custody  and  care 
of  taxes  collected. 

§  557.  Accounting  as  to  and  pay- 
ment over  of  taxes  collected. 

§  561.  Rights  and  liabilities  as  to 
taxes  uncollected. 

§  562.  Liabilities  for  official  acts 
in  general. 

§  565.  Failure  to  pay  over  taxes 
collected. 

§  567.  Actions  against  defaulting 
officers. 

§  568.  Liabilities,  on  official  bonds. 

§  570.  Actions  on  official  bonds. 
<B)   SUMMARY     REMEDIES    AND 
ACTIONS. 

§  581.  Distress  and  proceedings 
thereon. 

§  583.  Actions  for  unpaid  taxes  In 
general. 

§  589. Time  to  sue  and  limita- 
tions. 

§  592. Pleading. 

(C)    REMEDIES    FOR   WRONGFUL 
ENFORCEMENT. 

§  606.  Injunction. 

§  607. In  general. 

IX.  SALE  OF  LAND  FOR  NONPAY- 

MENT OF  TAX. 
§  616.  Taxes      and      charges      for 

which  land  may  be  sold. 
§  624.  Exhaustion     of     personalty 

before  recourse  to  realty. 
§  635.  Proceedings    for    Judgment 

against  real  property. 

It  641. Parties. 

§  652.  Restraining  sale. 
§  654.  Mode  of  sale. 
§  657.  Notice   of   sale. 


§  660.- 


-Publication. 


§  671.  Sale  in  parcels. 

S  672.  Conduct  of  sale  in  general. 

§  674.  Persons  who  may  purchase 

§  684.  Report  of  return  and  rec- 
ord of  sale. 

S  689.  Setting  aside  sale  or  cer- 
tificate. 

X.  REDEMPTION  FROM  TAX  SALE. 

§  708.  Actions    to    foreclose   right 

of  redemption. 
§  709.  Amount  required  to  redeem. 

XI.  TAX  TITLES. 

(A)  TITLE  AND  RIGHTS  OF  PUR- 
CHASER  AT  TAX   SALE. 

§  728.  Property  and  rights  passing 
by  sale. 

§  729.  Estate  or  interest  acquired 
by  purchaser  or  holder  of  cer- 
tificate of  sale. 

§  730. In  general. 

§  732.  Liens  and  incumbrances  on 
property  in  general. 

§  734.  E^ffect  of  defects  or  irregu- 
larities in  levy  or  assessment 

§  735.  Possession  by  purchaser. 

§  740.  Lien  for  purchase-money  in 

seneral 

XIV.  DISPOSITION  OF  TAXES   COL 

LECTED,    AND    FAILURE    OF 

LOCAL      AUTHORITIES       TO 

COLLECT. 

§  910.  General  taxes  collected  by 
county,  city  or  other  munici- 
pality. 

S  913. Rights  as  between  coun- 
ty and  city  or  other  taxing  or 
collection  district. 

§  916.  Proceedings  for  apportion- 
ment, accounting  and  settle- 
ment. 

See  Counties,  §  189;  Municipal  Corpo- 
rations, XIII,  D. 

Damages  for  breach  of  contract  for 
collection  of  taxes,  see  Sheriffs  and 
Constables,  §  16. 

Erroneous  Judgment  against  sheriff 
as  tax  collector,  see  Appeal,  §  1169. 

Liability  as  between  life  tenant  and 
remainderman,  see  Life  Estates, 
§18. 

Liability  for  taxes  as  between  lesdor 
and  lessee,  see  Landlord  and  Ten- 
ant, §  149. 

Liability  of  territory  detached  from 
county,  see  Counties,  §  190. 

License  taxes,  see  Brokers,  §  3;  Li- 
censes, §§  10,  27. 
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Restraining    collection   of   taxes,    see 

Injunction.  §§  74,  77. 
School  taxes,  see  Schools  and  School 

Districts,  §  98. 
Taxing  power  of  city,  see  Municipal 

Corporations,  §  956. 


I.    NATURE   AND  EXTENT    OF 
POWER  IN  GENERAL. 

§3.  Power  of  state. 

§4. in  general. 

The  mode  of  taxation  and  the  man- 
ner of  enforcing  the  collection  of  taxes 
must  be  exercised  in  strict  compliance 
with  the  terms  mider  which  the  right 
is  claimed,  and  when  enforcing  pay- 
ment by  a  proceeding  in  court  those 
having  authority  to  impose  and  col- 
lect the  tax  must  keep  within  the 
powers  given  them  and  must  follow 
the  law  in  every  essential  particular. 
City    of    Covington    v.    People's 

Building  Assn.  of  Covington,  11 

Ky.  Opin.  731. 


II.    CONSTITUTIONAL       REQUlKHi- 
MENTS  AND  RESTRICTIONS. 

• 

§4314.  Aid  by  taxation. 

The  legislature  has  power  to  impose 
taxes  upon  the  people  of  counties  and 
precincts  for  the  construction  of  rail- 
roads and  turnpikes,  upon  their  ratifi- 
cation at  the  polls. 

Garrott  v.  Buckner,  12  Ky.  Opin. 
174. 

§.56.  Unauthorized  or  excessive  taxa- 
tion. 
The  right  of  the  courts  to  determine 
when  taxation  Is  so  excessive  as  to 
amount  to  confiscation  is  undoubted, 
but  will  only  be  exercised  where  legis- 
lative power  has  been  palpably  abused 
and  the  same  is  clearly  shown. 

Slaughter  v.  City  of  Louisville,  8 
Ky.  Opin.  24. 

When  taxation  is  imposed  for  a  con- 
stitutional object  the  courts  can  not 
adjudicate  either  upon  the  justice  or 
policy  of  such  Imposition,  since  courts 
can  not  legislate. 

Slaughter  v.  City  of  Louisville,  8 
Ky.  Opin.  24. 


III.     LIABILITY  OF  PERSONS  AND 
PROPERTY. 

(A)   PRIVATE  PERSONS  AND  PROP- 
ERTY IN  GENERAL. 

§57.  Nature  and  grounds  of  liability. 
The  holder  of  the  legal  title  and  the 
equitable  owner  of  the  land  are  alike 
bound  to  submit  to  the  payment  of 
any  tax  constitutionally  imposed, 
whether  it  be  for  the  use  and  benefit 
of  the  commonwealth,  or  a  public,  or 
a  mere  private  corporation. 

Jefferson  Southern  Pond  &  Drain- 
ing Co.  V.  Frisbee,  5  Ky.  Opin. 
465. 

§59.  Persons  liable  in  general. 

A  purchaser  of  real  estate  is  re- 
quired to  pay  the  taxes  against  the 
property  which  are  unpaid  and  which 
in  the  contract  of  purchase  he  has  re- 
ceived from  the  grantor. 

Kaye  v.  City  of  Louisville,  11  Ky. 
Opin.  415. 

§60.  Nature  of  property. 

§  62. Real  property  in  general. 

Under  §  2  of  Act  March,  1862,  giv- 
ing a  lien  on  the  land  assessed  for  the 
payment  of  the  tax,  such  lien  is  not 
dependent  on  the  manner  in  which  the 
land  is  held,  and  can  not  be  defeated 
because  the  owner  has  incumbered  his 
title  by  mortgage  or  otherwise,  prior 
to  the  assessment  of  the  tax. 

Jefferson  Southern  Pond  &  Drain- 
ing Co.  V.  Frisbee,  5  Ky.  Opin. 
465. 

§67. Personal  property  in  general. 

A  lease  of  property  for  a  term  of 
years,  with  perpetual  renewal,  is  not 
subject  to  be  taxed  as  real  estate,  but 
it  should  be  listed  as  personalty  under 
"value  under  the  equalization  law." 
Wilgus  V.  Commonwealth,  3  Ky. 
Opin.  448. 

The  situs  of  notes,  accounts  and  all 
species  of  indebtedness  is  the  home 
of  the  creditor,  and  where  such  cred- 
itor resides  within  a  town  such  prop- 
erty may  be  taxed  by  the  town. 

Cooke  V.  Trustees  of  Winchester, 
8  Ky.  Opin.  442. 

§78.  Ownership  or  possession  of  prop- 
erty, and  persons  to  whom  tax- 
able. 

§87. Property    in    custody    of    the 

law. 
A  purchaser  of  land  at  the  sale  of 
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a  commissioner  of  a  chancery  court  Is 
required  to  list  the  same  for  taxation, 
although  the  sale  may  not  have  been 
confirmed  by  the  chancellor. 

Clasby  v.  Barnett,  6  Ky.  Opin.  711. 

(B)  CORPORATIONS  AND  CORPO- 
RATE STOCK  AND  PROPERTY. 

§118.  Capital  and  stock. 

§119. In  general. 

It  is  only  the  property  of  a  bank 
that  must  be  listed  by  it  for  taxation, 
and  the  stock  of  the  bank  held  by 
stockholders  is  not  to  be  listed  by  the 
bank. 

Lincoln  County  Court  v.  National 

Bank  of  Stanford,  10  Ky.  Opin. 

561. 

The  owner  of  bank  stock  is  not  re- 
quired to  list  it  with  the  assessor  for 
taxation,  since  the  liability  is  on  the 
corporation. 

Commonwealth  v.  Campbell,  5  Ky. 
Opin.  248. 

§  124.  Corporate  indebtedness  and  ^e- 
curitiet. 
Railroad  property  in  a  county  is  not 
subject  to  taxation  for  court-house  pur- 
poses, under  act  of  February  27,  1867, 
Sess.  Acts  1867,  vol.  2,  p.  118. 

Louisville  &  N.  R.  Co.  v.  Warren 
County,  7  Ky.  Opin.  231. 

§  125.  Banks  and    loan,  trust,  and   In- 
vestment companies. 

§126. In  general. 

There  is  no  valid  subsisting  enact- 
ment in  this  state  requiring  national 
banks,  like  state  banks,  to  pay  a  tax 
of  fifty  cents  on  each  share  of  its 
stock  of  one  hundred  dollars  in  de- 
nomination. 

Commonwealth  v.   Covington  Na- 
tional Bank,  13  Ky.  Opin.  536. 

The  act  requiring  state  banks  to 
pay  each  year  fifty  cents  on  each  share 
of  one  hundred  dollars  is  not  uncon* 
stitutional  because  it  does  not  apply 
also  to  national  banks. 

Commonwealth  v.   Covington  Na- 
tional Bank,  13  Ky.  Opin.  536. 

§143.  Railroads. 

Railroads  are  not  legitimate  sub- 
jects of  local  taxation  under  the  gen- 
eral laws  of  this  state. 

Eastern   Ky.  Ry.   Co.  v.  Greenup 
Co.,  4  Ky.  Opin.  185. 


I  A  railroad  company  can  not  be  taxed 
.  by  a  county  to  pay  the  subscription 
I  of  the  same  county  to  its  construction, 
since  to  do  so  would  produce  an  in- 
equality not  contemplated  or  author- 
ized as  between  those  aiding  in  its 
construction;  but  where  the  aided 
company  fails  and  its  property  is  sold 
on  foreclosure,  and  a  new  company  is 
formed  and  builds  the  road,  its  prop- 
erty is  taxable  for  the  purpose  of  pay- 
ing such  bonds. 

Clark  County  Court  v.  Elizabeth- 
town,  L.  &  B.  R.  Co.,  13  Ky. 
Opin.  1052. 


IV.     PLACE   OF  TAXATION. 

§255.  Real  property  in  general. 

Under  the  Act  approved  March  28, 
1872,  relating  to  improper  tax  levy, 
it  is  made  imperative  that  all  persons 
owning  land  in  Washington  county  list 
the  same  for  taxation  in  such  county 
for  all  legal  purposes,  and  the  fact  that 
the  owner  has  listed  the  land  situated 
in  such  county  in  another  county,  is 
no  excuse. 

Washington  County  v.  Harvey  Mc- 
Elroy,  6  Ky.  Opin.  491. 


V.     LEVY  AND  ASSESSMENT. 

(A)   LEVY   AND   APPORTIONMENT. 

§297.  Powers  of  county  or  other  local 
authorities. 
The  power  to  levy  taxes  is  left  to 
the  court  of  claims  of  each  county  and 
it  must  alone  judge  of  the  necessity 
for  imposing  such  a  burden,  and  it  can 
not  be  held  to  have  the  power  to  leave 
such  taxation  to  the  discretion  of  the 
sheriff. 

Shelby  County  Court  v.  Harris,  10 
Ky.  Opin.  478. 

§301.  Requisites  and  validity  of  levy 
in  general. 
The  levy  of  a  tax  for  subscriptions 
authorized  by  an  act  of  the  Legisla- 
ture, which  act  excludes  the  city  of 
Newport,  is  void,  where  such  excep- 
tion is  not  made  in  the  levy;  and  a 
subsequent  levy  excluding  the  city  of 
Newport  but  Including  the  principal 
levy  of  seven  cents  per  hundred  dol- 
lars does  not  cure  the  error. 

Berry  v.  Muman,  3  Ky.  Opin.  543. 
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The  notice  of  taxes  and  assessments 
which  the  board  of  commissioners  are 
required  to  give  by  §  2  of  the  act  of 
February  17,  1866  [Sess.  Acts  (1866) 
73,  §  2],  is  an  essential  prerequisite  to 
the  enforcement  of  the  payment  of 
taxes  and  before  there  can  be  recov- 
ery it  must  be  alleged  and  proved  that 
such  notice  was  published  in  the  man- 
ner required  by  said  section. 

Dumesnil  v.  City  of  Louisville,  11 
Ky.  Opin.  667. 

§302.  Ascertainment  and  statement  of 
amount  of  levy. 
Where  under  a  special  act,  a  county 
is  authorized  to  levy  a  tax  of  twenty 
cents  on  the  hundred  dollars  for  a  spe- 
cific purpose,  it  is  not  permitted  to 
levy  such  tax  in  addition  to  the  gen- 
eral tax  for  such  purpose;  since  the 
general  law  and  the  special  act  must 
be  construed  together  to  ascertain  the 
legislative  intent. 

Tate  v.  Kendrick,  10  Ky.  Opin.  93. 

(C)  MODE  OF  ASSESSMENT  IN 
GENERAL. 

§328.  List  or  statement  by  taxpayer. 
§335V^. Prosecution  for  failure  to 

mal<e,  or  for  making  false  list 

or  statement. 
Under  §  20,  art.  6,  ch.  803,  R.  S.,  in- 
correct lists  of  taxable  property  are 
not  "false  and  fraudulent,"  unless  the 
person  making  them  knew  they  were 
incorrect  and  intentionally  made  them 
so. 

Commonwealth  v.  Finnell,  7  Ky. 

Opin.  196. 

§346.  Valuation. 

§347. In  general. 

The  courts  have  no  power,  in  a  col- 
lateral proceeding,  to  inquire  into  the 
correctness  of  the  valuations  made  by 
the  city  assessors. 

Duncan's  Trustee  v.  City  of  Louis- 
vUle,  10  Ky.  Opin.  126. 

One  who  has  listed  his  property  for 
taxation,  but  for  incorrect  valuations, 
can  not  be  proceeded  against  by  the 
county  attorney  and  be  subject  to  the 
payment  of  the  penalties  provided  by 
those  who  fall  to  list  their  property 
for  taxation  at  all  or  give  in  a  false 
list. 

Howell's  Exr.  v.   Commonwealth, 
10  Ky.  Opin.  398. 


§354.  Deduction   of  indebtedness. 

§355. In  general. 

A  person  assessed  for  taxation  on 
money  is  entitled  to  have  deducted 
therefrom  the  amount  of  his  indebted- 
ness. 

Harpending  v.   Commonwealth,   8 
Ky.  Opin.  245. 

§363.  Notice  of  assessment. 

The  assessor  is  not  authorized  to 
publish  a  notice  of  the  enforcement  of 
the  payment  of  taxes  under  the  pro- 
visions of  §  2  of  act  of  February  17, 
1866,  as  such  notice  must  be  caused  to 
be  published  by  the  board  of  commis- 
sioners. 

Dumesnil  v.  City  of  Louisville,  11 
Ky.  Opin.  667. 


(E)   ASSESSMENT  ROLLS  OR 
BOOKS. 

§419.  Description  of  property. 

§420. In  general. 

The  fact  that  property  is  entered 
upon  the  assessor's  books  as  the  prop- 
erty of  the  wife,  when  it  in  fact  be- 
longs to  the  husband,  is  a  mere  irregu- 
larity, and  will  not  aftect  the  assess- 
ment and  the  liability  of  the  property 
therefor,  if  it  appears  that  the  prop- 
erty described  in  the  assessor's  return 
is  the  property  against  which  the  tax 
was  intended  to  be  assessed. 

Husbands  v.  City  of  Paducah,  12 
Ky.  Opin.  169. 


(F)    EQUALIZATION  OF  ASSESS- 
MENTS. 

§  448.  Constitutional  and  statutory  pro- 
visions. 
While  the  principle  of  equality  as 
far  as  practicable  must  be  the  rule  in 
taxation,  yet  the  law  is  not  unconsti- 
tutional for  violating  this  rule,  which 
provides    that    when    a    municipality 
should  take  stock  in  the  railroad  to 
extend  from  Harrodsburg  to  connect 
with  the  Cincinnati  Southern  Railroad, 
any  citizen  of  such  municipality  who 
subscribed  for  such  stock  should  have 
the  amount  of  such  subscription  cred- 
ited on  the  taxes  raised  by  such  mu- 
nicipality to  meet  its  subscription. 
Hall  V.  Trustees  of  Harrodsburg, 
12  Ky.  Opin.  32. 
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§450.  Equalization  among  counties  or 
otiier  municipalities  by  state 
board  or  officer. 
The  state  board  of  equalization  has 
power  to  equalize  the  value  of  prop- 
erty listed  and  valued  by  the  assessor 
but  it  has  no  power  in  equalizing  the 
assessments  of  notes  and  money  to 
raise  the  assessment  so  as  in  effect  to 
say  that  five  thousand  dollars  in  cash 
is  worth  six  thousand  dollars.  If  the 
board  had  power  to  do  that  it  would 
also  have  power  to  require  a  land 
owner  to  pay  tax  on  one  hundred  acres 
of  land  when  in  fact  he  owned  only 
eighty  acres. 

Barbour  v.  Goodloe,  13  Ky.  Opin. 
233. 

(G)    REVIEW,       CORRECTION,       OR 
SETTING   ASIDE   OF  ASSESS- 
MENT. 

§465.  Authority  and  powers  of  board 

or  officer. 
There  is  no  authority  given  the  as- 
sessor to  hear  or  determine  applica- 
tions of  aggrieved  taxpayers  for  the 
correction  of  errors  made  by  himself, 
as  this  duty  devolves  upon  the  board 
of  commissioners. 

Dumesnil  v.  City  of  Louisville,  11 

Ky.  Opin.  667. 

§467. Assessment  of  persons,  prop- 
erty, or  other  matters  omitted. 
Before  the  city  of  Louisville  can  re- 
cover back  taxes  stated  to  have  been 
duly  assessed,  it  must  be  alleged  and 
proven  that  public  notice  was  given  in 
two  or  more  daily  newspapers  in  said 
city  for  a  space  of  not  less  than  thirty 
days,  that  the  assessment  of  all  per- 
sons assessed  for  taxation  In  said  city 
are  then  open  for  examination,  and 
correction. 

Reamer  v.  City  of  Louisville,  13 
Ky.  Opin.  387. 

§479.  Proceedings  by  and  before  board 
or  officer. 

§493. Review  by  courts. 

A  person  improperly  charged  with  a 
tax  or  county  levy  before  paying  the 
same  may  make  proof  to  the  county 
court  of  the  county  in  which  the  as- 1 
sessment  was  made,  and  have  the 
same  corrected,  and  he  may  be  heard 
before  the  supervisors,  and  from  their 
judgment   he  may  go  to  the  county 


court  and  from  thence  to  the  circuit 
court,  and  having  these  remedies  by 
the  statute  he  can  not  be  heard  in  a 
court  of  equity. 

Wilmore  v.  Jackson,  13  Ky.  Opin. 
491. 


VI.     LIEN  AND  PRIORITY. 

§501.  Nature,  grounds,  and  existence 
of  lien  in  general. 
The  lien  of  the  state  for  taxes  as- 
sessed does  not  extend  to  counties  in 
favor  of  the  county  levy. 

Hale  V.  Vanarsdale,  6  Ky.  Opin. 
192. 

§509.  Priorities  in  general. 

The  state  has  a  paramount  lien  for 
taxes,  and  the  right  of  a  municipal  cor- 
poration is  subordinate  to  that  lien. 
City  of  Paducah  v.  Green,  12  Ky. 
Opin.  701. 

§514.  Loss  or  discharge  of  lien. 

The  perpetual  lien  for  taxes  secured 
by  clauses  found  in  a  city  charter, 
means  only  that  the  lien  exists  so 
long  as  the  right  to  collect  taxes  can 
be  enforced,  and  such  collection  can 
not  be  enforced  after  five  years. 

Vaughan's  Guardian  v.  Burkhart, 
8  Ky.  Opin.  516. 


VII.     PAYMENT    AND    REFUNDING 
OR  RECOVERY  OF  TAX  PAID. 

§531.  Rights,  as  against  persons  or 
property  liable,  of  other  persons 
making  payment. 
Where  the  purchaser  of  land  at  the 
sale  of  a  commissioner  of  a  chancery 
court,  failed  to  list  the  land  for  taxa- 
tion, prior  to  confirmation  of  the  sale, 
and  the  land  was  taxed  to  the  person 
who  owned  it  prior  to  the  sale,  the 
purchaser  of  the  land  can  not  treat  the 
payment  of  the  tax  by  the  prior  owner 
as  a  mere  gratuity,  it  having  been  paid 
by  the  prior  owner  for  the  benefit  of 
the  purchaser  to  escape  a  distress  war- 
rant. 

Clasby  v.  Bamett,  6  Ky.  Opin.  711. 

§536.  Right  of  recovery  of  taxes  paid. 

A  taxpayer  is  entitled  to  his  fidl 
restitution  for  moneys  collected  to  pay 
interest  on  bonds  subscribed  by  county 
to  a  railroad,  and  the  fees  of  the 
sheriff  of  ten  per  cent,  for  collecting 
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such  tax  can  not  be  deducted  from  the 
amount  of  stock  due  therefor  to  the 
taxpayer. 

Simpson   County   Court   v.    Cope- 
land,  3  Ky.  Opin.  228. 

§538* Voluntary  payment  in  gen- 
eral. 
Where  taxes  are  paid  either  under 
a  mistake  of  law  or  fact,  but  volun- 
tarily without  being  under  duress  or 
coercion,  they  can  not  be  recovered 
back. 

City  of  Bowling  Green  v.  Grider, 
10  Ky.  Opin.  57. 

In  the  absence  of  fraud  or  mistake, 
taxes  voluntarily  paid  to  the  proper 
authorities  can  not  be  recovered. 

Duncan's  Trustee  v.  City  of  Louis- 
ville, 10  Ky.  Opin.  126. 

§543.  Actions  and  proceedings  for  re- 
covery of  taxes  paid. 
Where  a  taxpayer  sues  for  reim- 
bursement for  taxes  paid  as  interest 
on  bonds  subscribed  to  a  railroad  com- 
pany, and  the  controversy  is  as  to  lia- 
bility for  sheriff's  fees  for  making  the 
collection,  a  suit  against  the  county 
alone  is  erroneous. 

Simpson   County   Court   v.    Cope- 
land,  3  Ky.  Opin.  228. 

In  a  suit  by  a  taxpayer  for  reim- 
bursement for  taxes  paid  as  interest 
on  bonds  subscribed  to  a  railroad,  it  is 
proper  to  join  as  a  party  defendant  the 
railroad  company. 

Simpson   County   Court   v.   Cope- 
land,  3  Ky.  Opin.  228. 


Vin.  COLLECTION  AND  ENFORCE- 
MENT AGAINST  PERSONS  OR 
PERSONAL  PROPERTY. 

(A)  COLLECTORS  AND  PROCEED- 
INGS FOR  COLLECTION  IN 
GENERAL. 

§545.  Statutory  provisions. 

Under  §  8,  Acts  1868,  relating  to 
collection  of  taxes  and  sinking  fund, 
the  county  court  should  have  super- 
vision of  the  collection  and  manage- 
ment of  the  taxes  collected  until  a  por- 
tion of  it  is  set  up  and  dedicated  to 
the  sinking  fund  by  appropriate  or- 
ders,  and  the   sinking  fund  commis- 


sioners have  the  right  to  demand  and 
receive  it. 

Whitlock  V.  Champlin,  6  Ky.  Opin. 
507. 

§546.  Appointment,   qualification,   and 

tenure  of  collectors. 
A  tax  collector  duly  appointed  and 
who  files  a  bond  approved  by  the  Judge 
can  not  be  deprived  of  his  office  be- 
cause of  insufficient  bond  until  he  has 
had  an  opportunity  to  show  the  bond 
to  be  sufficient  or  has  failed  to  furnish 
additional  bond  within  a  reasonable 
time  after  being  ordered  to  do  so. 
Field    V.    Commonwealth,    8    Ky. 

Opin.  305. 

§547.  Authorization  and  qualification 
of  other  officers  as  collectors. 
The  law  makes  it  the  duty  of  the 
treasurer  to  collect  taxes  and  he  is 
clothed  with  authority  to  levy  and  sell 
the  property  of  the  delinquent  tax- 
payer, and  when  given  such  power  he 
has  no  right  to  resort  to  the  chancel- 
lor to  collect  taxes,  since  the  chancel- 
lor is  not  a  tax  collector,  and  the  treas- 
urer in  the  absence  of  some  ground 
for  asking  relief  at  the  hands  of  the 
chancellor  must  pursue  the  delinquent 
taxpayer  in  the  manner  provided  by 
the  statute. 

City  of  Covington  v.  People's 
Building  Assn.  of  Covington,  11 
Ky.  Opin.  731. 

§550.  Authority  to  collect  in  general. 
The  act  of  February  20,  1864.  took 
railroad  companies  out  of  the  list  of 
taxpayers  who,  under  the  law,  were 
subject  to  be  proceeded  against  by  the 
auditor's  agent  to  collect  taxes,  and 
hence  the  act  of  1867  giving  such 
agents  a  certain  per  cent,  of  moneys 
recovered  on  account  of  the  collection 
of  delinquent  taxes  gives  such  agents 
no  authority  to  proceed  to  collect  de- 
linquent taxes  from  a  railroad  com- 
pany. 

Smith  V.  Smith,  10  Ky.  Opin.  832. 

§553.  Delivery  of  assessment  roll  or 
tax  list  or  duplicate. 
The  acceptance  of  the  list  of  tax- 
payers by  a  sheriff,  though  not  deliv- 
ered in  ten  days  after  execution  of  his 
bond,  is  a  waiver  of  the  time  of  de- 
livery. 

Herd  v.  Clay  County  Court,  4  Ky. 
Opin.  138. 
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§556.  Receipt,  cuetody,  and  care  of 
taxee  collected. 
The  rights  of  a  county  court  as  to 
revenues  collected  are  like  those  of  the 
county  creditors,  and  are  no  greater 
nor  more  comprehensive. 

Hale  V.  Vanarsdale,  6  Ky.  Opin. 
192. 

The  Legislature  has  no  power  to 
compel  an  ex-sherifT  to  supply  lost 
tax  receipts,  it  not  being  his  duty  to 
supply  such  receipts,  and  he  can  not 
be  compelled  to  surrender  under  legis- 
lative command  tax  receipts  which 
either  belong  to  him  or  some  taxpayer, 
since  they  are  private  property. 

Lewis  County  Court  v.  Lovell,  11 
Ky.  Opin.  294. 

§  557^  Accounting  as  to  and   payment 

over  of  taxea  collected. 
The  quietus  of  the  county  auditor 
which  relates  only  to  the  revenues  and 
public  dues  of  the  state,  extinguishes 
the  lien,  and  leaves  the  sheriff's  real 
estate  as  free  from  incumbrance  as 
though  no  bond  had  been  given. 

Hale  V.  Vanarsdale,   6  Ky.  Opin. 

192. 

Where  the  county  court  directs 
claims  to  be  paid  out  of  the  levy  of  a 
certain  year,  and  the  sheriff  collects 
the  money,  he  has  no  right  to  deduct, 
as  against  claimants,  any  amount  due 
him  on  general  account,  for  the  direc-  i 
tion  of  the  county  court  amounts  to  a 
dedication  of  so  much  of  the  fund  de- 
rived from  the  levy  as  may  be  neces- 
sary to  discharge  such  claims. 

Gearhart    v.     Pritchard,    11    Ky. 
Opin.  39, 

A  settlement  made  by  the  sherlfT 
purporting  to  be  final  can  not  be  cor- 
rected or  inquired  into  unless  there  is 
fraud  or  mistake  alleged  by  the  party 
attacking  the  settlement. 

Mulllns      V.      Pendleton     County 
Court,  11  Ky.  Opin.  95. 

In  a  suit  for  the  purpose  of  settling 
the  accounts  between  the  sherlfit  and 
one  who  has  collected  taxes,  the  de- 
fendant having  the  tax  books  in  his 
possession,  and  the  fact  as  to  whether 
he  had  collected  the  taxes  embraced 
in  the  list  being  peculiarly  within  his 
knowledge,  it  was  his  duty  to  make 
known  what  he  had  collected,  and  in 


the  absence  of  proof  to  the  contrary 
he  will  be  presumed  to  have  collected 
the  whole. 

Shepherd  v.   Rose,   11   Ky.  Opin. 
104. 

§561.  Rights  and  liabilities  as  to  taxes 

uncollected. 
Until  the  order  of  the  court,  as  pro- 
vided by  §  8  of  the  Act  of  1868,  order- 
ing the  sheriff  to  pay  over  to  the  sink- 
ing fund  conmiissloners  the  amount 
directed  to  be  added  to  the  principal 
of  the  sinking  fund,  such  commission- 
ers have  no  right  to  proceed  against 
the  sheriff  to  compel  him  to  pay  over 
any  portion  of  the  tax,  or  to  receive 
and  receipt  for  it  in  their  corporate  or 
official  capacity. 

Whitlock     V.     Champlin,     6     Ky. 

Opin.  507. 

Until  the  tax  is  collected  and  a  por- 
tion of  it  dedicated  and  set  apart  to 
the  sinking  fund  by  order  of  the 
county  court,  the  sheriff  holds  it  as 
custodian  of  that  court  and  is  liable  to 
suit  by  such  court  for  any  breach  of 
his  official  duty. 

Whitlock     V.     Champlin,     6     Ky. 
Opin.  507. 

Where  an  original  petition  charged 
a  collection  of  taxes  by  the  deputy 
sheriff  of  about  $700  unaccounted  for, 
which  was  traversed  by  defendants; 
and  an  amended  petition  made  a  vague 
alterative  charge  of  failure  to  collect 
the  balance  of  taxes  without  alleging 
that  it  was  collectible,  or  even  a  fail- 
ure to  return  a  delinquent  tax  list; 
and  the  answer  avers  that  a  certain 
portion  was  not  collectible  in  conse- 
quence of  insolvency;  and  to  sustain 
that  affirmative  defendants  offered  to 
prove  that  when  the  tax  books  were 
received  by  the  deputy  sheriff  certain 
taxpayers  were  Insolvent  and  still  con- 
tinued so;  proof  of  such  allegations 
will  repel  any  legal  liability  of  negli- 
gent failure  to  collect,  and  would  en- 
title defendants  to  exoneration  pro 
tanto,  and  it  was  error  to  exclude  the 
proffered  testimony. 

Schoolfleld's  Admr.  v.  Clayton,  1 
Ky.  Opin.  420. 

§562.  Liabilities    for    official    acts    in 
general. 
A  lien  created  by  the  execution  of 
a  sheriff  of  the  bond  prescribed   by 
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Rev.  SUt.,  ch.  83,  art.  9,  §  3,  applies 
only  to  the  revenue  and  public  dues 
for  which  the  sheriff  is  bound  directly 
to  the  commonwealth. 

Hale  V.  Vanarsdale,  6  Ky.  Opin. 
192. 

The  revenues  collected  by  a  sheriff 
are  protected  by  a  bond  executed  pur- 
suant to  Rev.  Stat.,  ch.  26,  art.  2,  §  3, 
and  the  county  does  not  have  a  lien 
on  the  estate  of  the  sheriff  for  their 
security. 

Hale  v.  Vanarsdale,  6  Ky.  Opin. 
192. 

§565.  Failure  to   pay  over  taxes  col- 
lected. 
In  a  suit  by  a  sheriff  against  a  dep- 
uty tax  collector  for  taxes  collected, 
the  statements  of  the  defendant  sus- 
tained by  testimony  of  another  should 
be  taken  as  true,  where  plaintiff  re- 
fuses to  make  any  statement  of  ac- 
counts between  him  and  defendant. 
Samuels  v.  Samuels,  7  Ky.  Opin. 
239. 

§567.  Actions  against  defaulting  offi- 
cers. 
Where  a  sheriff  fails  to  pay  over 
taxes  collected  for  a  county  to  the 
proper  custodian,  the  county  is  the 
proper  party  to  institute  proceedings 
therefor,  and  not  the  custodian  of  the 
county  funds. 

Pollock  V.  Harding,  5   Ky.   Opin. 
585. 

Where  a  petition  alleges  the  list  of 
persons  chargeable  with  the  payment 
of  the  county  levy  was  placed  in  a 
sherilTs  hands,  this  can  only  be  nega- 
tived by  way  of  defense  to  the  action 
since  it  is  presumed  the  clerk  did  his 
duty. 

Herd  v.  Clay  County  Court,  4  Ky. 
Opin.  138. 

Where,  by  the  action  of  a  county 
court  in  deferring  a  settlement  with 
the  sheriff,  the  appointment  of  com- 
missioners to  adjust  a  balance  due  by 
the  sheriff  some  four  months  after  the 
last  day  required  by  law,  and  said  set- 
tlement deferred  for  a  year,  such 
laches  will  release  the  sureties  on  the 
sheriffs  bond  on  account  of  whatever 
balance  remains  in  the  sheriff's  hands 
after  the  January  return  day. 

Vanarsdal    v.    Conmionwealth,    4 
Ky.  Opin.  245. 


§568.  Liabilities  on  official  bonds. 

In  view  of  the  Acts  of  1864  and 
1867,  the  sureties  on  a  sheriffs  bond 
can  not  be  held  liable  for  taxes  re- 
ceived by  the  sheriff  from  a  railroad 
company  and  paid  to  the  auditor  of 
the  state  in  settlement  with  such  offi- 
cer, where  such  transaction  was  not 
contemplated  upon  the  execution  of 
the  bond,  and  it  is  doubtful  whether 
such  liability  was  ever  assumed. 

Arnold  v.   Commonwealth,   7   Ky. 
Opin.  424. 

Though  under  a  common  law  bond, 
a  deputy  and  his  sureties  would  not 
be  responsible  for  refusing  to  collect 
the  taxes  of  his  predecessor,  but  where 
he  actually  makes  such  collections,  he 
and  the  sureties  are  responsible  there- 
for. 

Curry  v.  Taylor,  3  Ky.  Opin.  558. 

A  mere  omission  of  the  court  of  offi- 
cers whose  duty  it  is  to  require  col- 
lectors of  public  dues  to  make  regular 
settlements  and  to  account  promptly 
for  the  public  moneys  in  their  hands 
will  not  of  itself  discharge  the  sureties 
of  the  collector  from  liability,  but  the 
sureties  do  not  agree  to  be  responsible 
for  the  funds  retained  in  the  hands 
of  their  principal  under  orders  of  the 
court. 

Vanarsdal    v.    Commonwealth,    4 
Ky.  Opin.  245. 

In  an  action  on  a  sheriff's  bond,  in 
his  capacity  as  revenue  collector,  it 
must  appear  from  the  petition  that  the 
money  due  was  demanded  by  some  one 
authorized  to  receive  it. 

Williams  v.  Commonwealth,  6  Ky. 
Opin.  736. 

Where  defendant,  by  a  demurrer  to 
plaintiff's  petition,  admits  that  defend- 
ant was  elected  sheriff  of  the  county 
and  executed  bond  with  the  other  de- 
fendants as  sureties,  and  had  col- 
lected the  county  revenue  to  the  sum 
of  %— — ,  and  failed  to  pay  it  over,  fail- 
ure to  allege  that  the  bond  was  ap- 
proved or  accepted,  or  that  the  levy 
was  made  by  the  county  court,  is  not 
a  ground  of  demurrer. 

Williams  v.  Commonwealth,  6  Ky. 
Opin.  736. 

In  an  action  on  a  sheriff's  bond  as 
collector  of  taxes,  failure  to  allege 
that  a  demand  was  made  on  the  sher- 
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iff  or  his  sureties  for  the  fund  due  on ' 
settlement,  by  one  authorized  to  re- 
ceive it,  renders  the  petition  fatally 
defective. 

Williams  v.  Commonwealth,  6  Ky. 
Opin.  736. 

Under  Act  of  June  3,  1865,  requir- 
ing sheriffs  to  collect  taxes  due  for 
certain  years  in  counties  in  which  as- 
sessments had  not  been  made,  a  sher- 
iff's bond  not  executed  until  March, 
1866,  by  a  sheriff  of  1865  is  void. 

Campbell  v.  Commonwealth,  6  Ky. 
Opin.  1. 

It  is  the  official  duty  of  the  sheriff 
to  comply  with  the  order  of  the  county 
court  and  collect  the  public  revenue, 
and  the  plea  that  he  was  not  sheriff 
by  reason  of  his  failure  to  execute  his 
bond  at  the  proper  time,  or  by  reason 
of  his  refusal  to  execute  it  at  all  for 
the  collection  of  a  special  tax,  consti- 
tutes no  defense  for  him  or  his  sure- 
ties. 

Cocoughner  v.   Commonwealth,  8 
Ky.  Opin.  551. 


The  act  of  February,  1868,  authoriz- 
ing the  appointment  of  a  tax  collector, 
did  not  fix  the  time  he  should  hold 
such  office ;  and  if  while  acting  as  such 
he  collects  taxes,  he  and  his  sureties 
are  liable  for  his  failure  to  account 
for  them,  and  the  fact  that  he  is  styled 
as  sheriff  in  the  bond  can  not  affect 
the  liability  of  his  sureties. 

Livingston  County  Court  v.  Piles, 
8  Ky.  Opin.  884. 

Where  a  tax  levied  under  claim  of 
legal  authority  has  been  collected  by 
an  officer  whose  only  authority  for 
making  the  collection  is  the  act  un- 
der which  the  tax  was  collected,  he 
can  not,  when  sued  for  the  money,  es- 
cape liability  on  the  ground  that  it 
was  levied  and  collected  without  au- 
thority of  law  unless  the  want  of  au- 
thority is  clear. 

Livingston  County  Court  v.  Piles, 
8  Ky.  Opin.  884. 

Where  a  sheriff  has  failed  in  his 
duty  to  collect  taxes,  and  has  been 
held  accountable  therefor,  he  has  a 
right  of  action  against  the  taxpayer 
to  reimburse  him  for  taxes  advanced, 
but  must  begin  such  action  within  five 
years  after  the  expiration  of  his  term 


of  office  or  the  action  will  be  barred 
by  the  statute  of  limitations. 

Beckley  v.  Davis,  9  Ky.  Opin.  158. 

The  sheriff  collects  the  public  reve- 
nues, but  before  doing  so  must  execute 
a  bond  payable  to  the  commonwealth; 
and  such  bond  may  be  sued  upon  in 
the  name  of  the  commonwealth  for 
the  use  of  any  person  interested,  and 
a  suit  can  not  be  maintained  on  such 
bond  except  in  the  name  of  the  state 
for  the  use  of  such  interested  party. 
Coy  V.  Muir,  9  Ky.  Opin.  687. 

The  estate  of  the  debtor  is  bound 
for  the  payment  of  taxes,  and  the  offi- 
cers paying  them  should  be  subrogated 
to  the  rights  of  the  state  or  county. 
Phillips  V.  Bannister,  9  Ky.  Opin. 
588. 


Where  a  sheriff  executes  a  bond  to 
account  for  the  collection  of  the  levy 
of  1863,  and  fails  to  pay  over  all  the 
money  collected  by  him,  and  executes 
a  second  bond  to  account  for  the  col- 
lection of  the  levy  of  1864,  and  the 
county  keeps  the  account  as  a  run- 
ning account  for  both  years,  showing 
at  the  end  of  1864  he  failed  to  pay 
over  about  $1,000,  and  suit  is  brought 
on  the  bond  of  1863,  and  a  plea  of  pay- 
ment filed,  there  can  be  no  recovery 
i  on  such  bond  when  the  evidence  shows 
the  sheriff,  during  1864,  paid  on  claims 
according  to  their  seniority;  since  the 
shortage,  if  any,  must  be  held  to  have 
occurred  in  1864,  and  hence  the  sure- 
ties on  the  bond  of  1863  are  not  bound 
for  it. 

Cummins  v.  Ballard  County  Court, 
9  Ky.  Opin.  692. 

Where  a  sheriff  executes  a  bond  for 
the  collection  of  public  revenues  and 
he  assumes  their  collection,  and  his 
sureties  undertake  that  he  will  com- 
ply with  his  obligation,  even  if  the 
bond  is  defective  and  is  not  an  official 
bond  a  common-law  liability  exists, 
and  the  sureties  will  be  held  liable. 
Bell  V.  Wayne  County  Court,  10 
Ky.  Opin.  444. 

§570.  Actions  on  official  bonds. 

In  an  action  on  a  tax  collector's 
bond,  it  is  not  necessary  to  allege  that 
the  county  court  had  ordered  him  to 
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pay  over,  where  the  bond  fixed  the 
time  and  place  of  payment. 

Monarch  v.  Daviess  County  Court, 
6  Ky.  Opln.  88. 

hi  an  action  against  a  sheriff  and 
bis  sureties  for  failure  of  the  sheriff 
to  settle  his  account  and  pay  over 
money  belonging  to  the  county  it  is 
not  necessary  to  allege  specifically 
tbat  the  levies  were  distrainable  or 
that  the  sheriff  had  collected  them. 
Herd  v.  Clay  County  Court,  4  Ky. 
Opin.  138. 

Until  there  is  a  demand  made  on  a 
comity  sheriff  by  one  authorized  to 
make  it,  requiring  him  to  pay  over 
county  revenues  collected  by  him,  and 
until  he  has  failed  to  comply  there- 
with, no  cause  of  action  can  arise 
against  him  and  his  bondsmen. 

Hardin  County  Court  v.  Lowe,  8 
Ky.  Opin.  655. 

Where  a  claim  against  the  county  is 
allowed  and  a  levy  ordered  to  raise 
money  to  pay  it,  and  the  sheriff  is  di- 
rected to  collect  the  money  and  pay 
the  claim,  the  creditor  has  a  right  to 
presume  that  the  county  court  imposed 
a  sufficient  levy  to  pay  all  the  claims 
allowed  at  its  regular  term,  and  that 
the  sheriff  did  or  might  have  collected 
a  sum  sufficient  to  pay  his  claim;  and 
he  is  not  required  to  show  in  his  peti- 
tion that  the  sheriff  has  In  his  hands 
a  sum  sufficient  to  pay  his  claim,  after 
the  time  has  expired  within  which  he 
Is  required  to  make  the  collections 
and  pay  the  claim. 

Cox's  Admr.  v.  Mudd,  11  Ky.  Opln. 
565. 

(B)  SUMMARY  REMEDIES  AND  AC- 
TIONS. 

§581.  Distress  and  proceedings  there- 
on. 
Before  an  officer  can  distrain  for 
taxes,  he  must  tender  to  the  taxpayer 
a  receipt  specifying  the  taxable  es- 
tate with  which  he  is  charged,  the 
value  and  amount  thereof  and  the 
taxes  due. 

Rawbold  v.  Wilson,   5  Ky.  Opin. 
281. 

§583.  Actions  for  unpaid  taxes  In  gen- 
eral. 

§589. Time  to  sue  and  limitations. 

WhUe  it  is  the  duty  of  a  citizen  to 

15 


list  his  property  for  taxation,  the  tax 
can  not  be  said  to  become  due  before 
the  property  is  assessed,  and  no  suit 
can  be  brought  to  collect  such  taxes 
until  they  shall  become  due  and  un- 
paid for  six  months. 

City  of  Covington  v.  Wilcox's  Exr., 
12  Ky.  Opin.  517. 

§  592. Pleading. 

In  order  to  recover  the  amount  of 
a  tax  Imposed,  where  the  law  gives 
the  court  jurisdiction  it  is  essential 
to  aver  and  show  a  compliance  with 
every  duty  necessary  to  the  imposition 
of  the  tax,  and  where  such  facts  are 
not  alleged  in  a  petition  It  will  not  be 
upheld  against  a  demurrer. 

McArthur  v.  City  of  Dayton,  12  Ky. 
Opin.  297. 


(C)   REMEDIES     FOR     WRONGFUL 
ENFORCEMENT. 

§606.  Injunction. 

§607. In  general. 

While  the  courts  have  power  to  ar- 
rest taxation,  to  prevent  confiscation 
of  property,  such  power  will  not  be 
used,  except  to  prevent  legalized  spo- 
liation under  the  guise  of  taxation. 
Dulaney  v.  Bowman,  8  Ky.  Opin. 
592. 

The  fact  that  an  appeal  bond,  in  an 
action  to  restrain  the  collection  of 
taxes,  covenants  to  pay  the  amount  of 
the  taxes  restrained,  and  the  fact  of 
the  amount  of  such  taxes  due  by  each 
obligor  therein  can  not  be  stated  in 
the  judgment,  and  will  not  preclude 
its  collection,  since  this  can  only  be 
ascertained  from  the  assessment 
books,  and  the  amount  determined  by 
the  collector  as  to  who  is  liable, 
whether  ad  valorem  or  poll. 

Landram  v.  Cambers,  3  Ky.  Opin. 
548. 

It  is  the  duty  of  the  supervisors 
of  the  tax  book  to  examine  and  cor- 
rect it  when  it  finds  errors  of  the 
assessor,  and  where  it  substantially 
complies  with  the  statute  equity  will 
not  enjoin  the  collection  of  a  tax  upon 
the  mere  ground  of  irregularity  in  the 
assessment. 

Rennick  v.  Curry,  9  Ky.  Opin.  694. 
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IX.  SALE  OF  LAND  FOR  NONPAY- 
MENT OF  TAX. 

§616.  Taxe8    and    charges    for    which 

land  may  be  sold. 
§624.  Exhaustion  of  personalty  before 

recourse  to  realty. 
In  the  collection  of  taxes,  the  sher- 
iff has  no  right  to  proceed  against  the 
land  until  the  personi^l  estate  is  ex- 
hausted. 

Phillips  V.  Bannister,  9  Ky.  Opin. 

588. 

§  635.  Proceedings  for  Judgment 
against  real  property. 
Proceedings  to  sell  property  for 
taxes  must  substantially  conform  to 
the  statute;  the  omission  of  any  step 
deemed  essential  to  protect  the  tax- 
payer renders  a  tax  sale  void. 

Saffell  V.  City  of 'Frankfort,  8  Ky. 
Opin.   584. 

§641- Parties. 

A  tax  sale  made  under  a  tax  bill 
against  a  named  person's  estate  does 
not  comply  with  the  statute;  such  bill 
and  sale  should  be  made  in  the  name 
of  the  heirs  who  inherited  the  real 
estate,  and  not  against  the  estate. 
Kaiber  v.  Harris,  8  Ky.  Opin.  348. 

§652.  Restraining  sale. 

A  taxpayer  may  appeal  to  a  court  of 
equity  to  restrain  the  sheriff  from 
selling  his  property  for  taxes  until  he 
can  take  the  necessary  steps  in  the 
county  court  to  have  the  assessment 
corrected. 

Wilmore  v.  Jackson,  13  Ky.  Opin. 
491. 

§  654.  iVIode  of  sale. 

The  city  charter  of  Louisville  pre- 
scribes a  specific  mode  for  the  collec- 
tion of  taxes  and  the  sale  of  real  es- 
tate, when  necessary,  and  the  mode 
prescribed  excludes  all  other  modes. 
Neal  V.  City  of  Louisville,  9  Ky. 
Opin.  128. 

§  657.  Notice  of  sale. 

§  660. Publication. 

Where  the  sheriff  fails  to  advertise 
the  land  levied  upon  by  him  before 
making  sale,  a  purchaser  in  good 
faith  will  not  be  affected  by  the  ir- 
regularity. 

Devor  v.  Woolford,  10  Ky.  Opin. 
110. 


§671.  Sale  in  parcels. 

It  is  the  duty  of  the  sheriff,  when 
selling  lots  for  taxes,  to  offer  them 
separately,  when  any  one  of  them  is 
worth  much  more  than  the  amount  o( 
taxes  due  thereon. 

Vineyard  v.  Gilbert,  12  Ky.  Opin. 
371. 

§672.  Conduct  of  sale  in  general. 

In  a  sale  by  the  sheriff  for  delin- 
quent taxes,  all  the  steps  necessary 
to  give  such  officer  authority  to  sell 
must  be  shown,  and  any  failure  to 
comply  with  the  law  will  be  fatal. 
Helm  V.  Payne,  10  Ky.  Opin.  808. 

§674.  Persons  who  may  purchase. 

Where  a  creditor  has  purchased 
real  estate  sold  at  sheriff's  sale,  to 
satisfy  his  judgment,  the  debtor  know- 
ing all  the  facts  can  not  procure  the 
land  to  be  sold  for  taxes,  and  with- 
out any  notice  to  the  owner  of  the 
property  buy  the  property  at  tax  sale 
and  thus  defeat  the  owner's  title. 
Walter  v.  Curry,  13  Ky.  Opin.  689. 

§  684.  Report  of  return  and  record  of 
•ale. 
The  failure  of  a  sheriff's  return  to 
state  that  he  sold  the  land  at  the 
courthouse  door,  if  actually  made 
there,  does  not  affect  the  title  of  the 
purchaser. 

Devor  v.  Woolford,  10  Ky.  Opin. 
110. 

§689.  Setting  aside  sale  or  certificate. 
Where  one  is  a  defendant  to  a  suit 
to  foreclose  a  purchase-money  lien, 
buys  the  property  at  tax  sale  and 
takes  possession  and  uses  the  land 
before  he  receives  a  tax  deed  there- 
for, while  he  is  entitled  to  receive 
back  the  money  and  interest  thereon 
paid  by  him  for  the  taxes,  he  is  re- 
quired to  account  to  the  owner  for 
the  rent  of  the  land  during  his  occu- 
pancy of  it. 

Lamb  v.  Leach,  12  Ky.  Opin.  237. 

X.     REDEMPTION  FROM  TAX 
SALE. 

§  708.  Actions  to  foreclose  right  of  re- 
demption. 
Where    property    was    properly   as- 
sessed   and    sold   for   taxes,   and   the 
purchaser's  petition  is  not  denied,  it 


1909     (§709) 


TAXATION  X.  XI.  A,  XIV. 


(§  916)     1910 


is  taken  for  confessed  and  he  is  en- 
titled to  recover. 

McFerran  v.  Wilson,  11  Ky.  Opin. 
17. 

§709.  Amount  required  to  redeem. 

Before  a  person  buying  real  estate 
at  a  tax  sale  can  legally  exact  the 
penalties  prescribed  by  the  statute, 
he  must  show  that  the  statutes  have 
been  complied  with  in  levying  such 
taxes  and  in  making  such  sale. 

Kaiber  v.  Harris,  8  Ky.  Opin.  348. 

XI.     TAX   TITLES. 

(A)   TITLE   AND    RIGHTS   OF   PUR- 
CHASER    AT   TAX   SALE. 

§728.  Property  and  rights  passing  by 

sale. 

In  order  to  acquire  a  title  by  tax 

sale,  the  steps  required  by  the  statute 

must  be  taken  or  no  title  will  pass. 

Lamb  v.  Leach,  12  Ky.  Opin.  237. 

§729.  Estate  or  interest  acquired  by 
purchaser  or  holder  of  certifi- 
cate of  sale. 

§730. In  general. 

One  who  relies  upon  a  title  pro- 
cured through  a  sale  for  taxes  must 
show  that  all  the  steps  prescribed  by 
the  statute  have  been  followed  in 
every  particular;  and  nothing  will  be 
suppUed  by  intendment,  and  the  fact 
that  the  statutes  have  been  pursued 
must  appeal*  upon  the  face  of  the 
proceedings,  or  no  title  will  pass. 
Floyd  V.  Wigall.  9  Ky.  Opin.  713. 

§732.  Liens     and     Incumbrances     on 
property  in  general. 
The  purchaser  of  land  sold  for  rail- 
road taxes   has   a  perpetual  Hen   on 
the  property  for  the  amount  paid. 
Faxon  v.  Calhoun,  5  Ky.  Opin.  57. 

§734.  Effect  of  defects  or  irregulari- 
ties in  levy  or  assessment. 
\Miere  there  has  been  no  assess- 
ment of  real  estate  for  taxes,  no  title 
can  pass  to  the  purchaser  from  the 
auditor's  agent  for  that  reason,  and 
the  real  estate  can  only  be  legally 
assessed  in  the  name  of  the  record 
owner  of  title. 

Clark  V.  Cummings,  10  Ky.  Opin. 
896. 


§  735.  Possession   by  purchaser. 

Before  a  purchaser  of  property  at 
a  tax  sale  is  entitled  to  recover  pos- 
session of  the  property  in  a  suit,  he 
must  allege  and  prove  facts  showing 
that  the  property  was  listed  for  taxa- 
tion, or  that  a  levy  was  made  on  the 
property  for  taxes,  and  that  the  sher^ 
iff,  before  he  made  the  levy,  tendered 
a  receipt  and  demanded  payment,  a 
general  statement  that  the  sale  was 
proper  and  that  all  the  steps  were 
taken  authorizing  such  a  sale  being 
insufficient 

McKee   v.   Walker,   11   Ky.   Opin. 
111. 

§740.  Lien  for  purchase-money  in  gen- 
eral. 
Where  a  title  derived  from  tax  sale 
fails  because  Ihe  statute  was  not  fol- 
lowed in  making  the  levy  and  sale, 
the  court  may  legally  adjudge  that 
the  purchaser  acquires  a  lien  on  the 
real  estate  for  the  amount  of  his  pur- 
chase. 

Floyd  V.  Wigall,  9  Ky.  Opin.  713. 

XIV.    DISPOSITION  OF  TAXES  COL- 
LECTED, AND  FAILURE  OF  LO- 
CAL  AUTHORITIES    TO 
COLLECT. 

§910.  General  taxes  collected  by  coun- 
ty,  city,   or  oth«r  municipality. 

§913. Rights    as    between    county 

and  city  or  other  taxing  or  col' 
lection  district. 
A  tax  collector  is  liable  for  inter- 
est on  taxes  collected  by  him  and  not 
accounted  for  on  the  first  day  of  May 
of  each  year,  where  it  was  his  duty 
to  account  on  such  date  for  all  taxes 
collected. 

Monarch      v.      Daviess      County 
Court,  6  Ky.  Opin.  88. 

A  tax  collector  can  not  escape  lia- 
bility for  interest  on  the  ground  that 
he  failed  to  collect  the  tax  within  the 
prescribed  time,  and  without  showing 
that  he  made  an  honest  effort  to 
comply  with  his  undertaking. 

Monarch      v.      Daviess      County 
Court,  6  Ky.  Opin.  88. 

§  916.  Proceedings  for  apportionment, 
accounting   and   settlement. 
Where  the  county  court  has  juris- 
diction of  the  settlement  of  tax  col- 
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lectors,  it  can  not  be  presumed  that 
it  did  not  take  the  necessary  steps 
to  authorize  the  making  of  a  settle- 
ment. 

Monarch      v.      Daviess      County 
Court,  6  Ky.  Opin.  88. 

TEACHERS. 

Compensation  of,  see  Schools  and 
School  Districts,  §  143. 

Contract  of  employment,  see  Schools 
and  School  Districts,  §  134. 

Salary  due  not  attachable,  see  Attach- 
ment, §  57. 

Suspension  or  removal  of,  see  Schools 
and  School  Districts,  §  140. 

TENANCY  IN  COMMON. 

[.CREATION  AND  EXISTENCE. 
§  3.  Creation  of  cotenancy. 

II.  MUTUAL  RIGHTS,  DUTIES   AND 

LIABILITIES  OF  COTENANTS. 
§  15.  Adverse  possession. 
§  16.  Presumption   of   grant. 
§  19.  Purchase  of  outstanding  title 

or  claim. 
§  29.  Repairs  and  improvements. 
§  36.  Contribution. 
§  38.  Actions  between  co tenants. 

III.  RIGHTS    AND    LIABILITIES    OF 

COTENANTS    AS    TO    THIRD 
PERSONS. 
§  39.  Authority  of  cotenant  in  gen- 
eral. 
§  51.  Contracts. 

§  55.  Actions    by    or    against    bo- 
tenants. 

See  Husband  and  Wife,  §  16;  Joint 
Tenancy;  Wills,  §  627. 

Action  by  tenants  in  common,  see 
Action,   §   50. 

Agency  of  Joint  owner  of  property, 
see  Principal  and  Agent,  §  14. 

Division  of  money  received  by  sale 
of  one  tenant  in  common,  see  De- 
scent and  Distribution,  §  73. 

Homestead  right  of  tenant  in  com- 
mon, see  Homestead,  §  84. 

I.      CREATION   AND   E2CISTENCE. 

§3.  Creation  of  cotenancy. 

Where  one  of  two  persons  holding 
real  estate  as  tenants  in  'common 
dies,  his  heirs  become  tenants  in 
common   with   the   survivor,   and  his 


possession  after  the  death  of  the 
other  was  also  the  possession  of  the 
children,  and  he  can  not  hold  ad- 
versely to   such   children. 

McGill    V.    Cromweirs    Guardian, 
12  Ky.  Opin.  259. 


IL  MUTUAL  RIGHTS,  DUTIES  AND 
LIABILITIES  OF  COTENANTS. 

§  15.  Adverse  possession. 

Where  a  will  devised  to  his  daugh- 
ter for  life  an  undivided  portion  of 
testator's  homestead,  her  occupancy 
of  the  whole  of  it  after  the  testator's 
death  will  be  presumed  to  have  been 
in  common  with  testator's  heirs. 
Saffell  V.  Butts,  1  Ky.  Opin.  250. 

The  continued  possession  of  one 
tenant  in  common  can  not  be  relied 
upon  as  adverse  to  the  other  tenants, 
for  in  such  a  case  the  possession  of 
one  tenant  in  common  is  the  posses- 
sion of  all  of  them. 

Gross   V.   Houchin,   13   Ky.   Opin. 
138. 

Each  joint  tenant  in  real  estate  has 
a  share  in  every  part  of  the  entire 
property,  and  therefore  the  statute 
of  limitations  does  not  run  against  one 
joint  tenant,  unless  there  be  an  actual 
ouster  and  adverse  holding;  but  if  one 
tenant  openly  denies  the  title  of  his 
cotenant,  and  is  in  possession  of  and 
claims  the  entire  property  himself  bj 
deed,  then  the  holding  is  adverse. 
Gill  V.  Dewitt,  13  Ky.  Opin.  945. 

§16.  Presumption  of  grant. 

Where  real  estate  is  owned  by  ten- 
ants in  common  and,  being  subjected 
to  a  debt,  is  sold  through  another 
to  one  of  the  tenants,  who  takes  title 
in  himself,  a  trust  results  and  he  will 
be  held  to  hold  the  estate  in  trust  for 
all  of  the  tenants  in  common. 

Burke  v.  Burke,  13  Ky.  Opin.  834. 

§  19.  Purchase  of  outstanding  title  or 
claim. 
Where  the  rights  of  tenants  in  com- 
mon or  coparceners  are  established, 
and  the  one  in  the  actual  possession 
attempts  to  establish  a  hostile  claim 
to  his  cotenants  by  reason  of  title  in 
himself,  the  proof  that  notice  of  such 
claim  has  been  brought  home  to  his 
cotenants   must   ^e   of   a   convincing 
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character,  for  the  possession  of  one 
tenant  in  common  is  the  possession 
of  all  of  them. 

Glass  V.  Glass,  13  Ky.  Opin.  811. 

§29.  Repairs  and   improvements. 

A  cotenant  has  no  right  to  charge 
Ms  cotenants  with  improvements 
made  by  him,  certainly  not  when  the 
bam  erected  by  him  on  the  land  had 
been  destroyed  by  fire  at  the  time  an 
accounting  and  judgment  settling  the 
rights  of  the  parties  was  rendered. 
Evans  v.  Creal's  Admr.,  10  Ky. 
Opin.   766. 

§36.  Contribution. 

It  is  error  to  subject  property  pur- 
chased jointly  to  the  debts  of  one  of 
the  parties  solely,  without  reserving 
the  rights  of  one  of  the  purchasers 
who  had  paid  a  part  of  the  purchase- 
money. 

Amett  V.  Baird  &  Craycroft,  1  Ky. 
Opin.  335. 

§38.  Actions  between  cotenants. 

When  land  is  owned  by  tenants  in 
common,  no  one  owns  particular  por- 
tions thereof,  but  each  owns  an  undi- 
vided interest  in  all;  and  a  right  of 
action  for  cutting  timber  on  the  land 
is  joint  and  a  partition  between  the 
owners  does  not  retroact  so  as  to  give 
a  right  of  action  to  one  against  an- 
other for  cutting  timber  on  the  part 
allotted  to  him  where  the  cutting  took 
place  before  partition. 

Hemdon  v.  Kentucky  Christian 
Educational  Society  of  Frank- 
fort, 9  Ky.  Opin.  63. 


m.     RIGHTS  AND  LIABILITIES  OF 

COTE^^ANTS  AS  TO  THIRD 

PERSONS. 

§39.  Authority  of  cotenant  in  general. 
Where  there  is  a  covenant  payable 
to  several  co-owners  of  an  obligation, 
the  obligor  is  not  bound  to  partition 
the  payments  and  see  that  each  gets 
his  part;  nor  is  there  should  be  con- 
troversies relative  to  it,  is  he  bound 
without  any  notification  whatever  to 
have  all  present  when  he  settles  with 
either;  and  in  such  cases  if  any  of 
the  payees   Intend   to   withdraw   the 


agency,  from  his  co-owners,  he  must 
notify  the  obligor  of  such  intention. 
Turner  v.  Newman,  2  Ky.  Opin. 
125. 

§51.  Contracts. 

Where  real  estate  is  jointly  owned 
by  two  persons,  neither  is  personally 
bound  by  the  acts  of  the  other  when 
not  partners,  and  where  one  loans 
money  to  one  of  them,  the  money  not 
even  being  shown  to  have  been  used 
to  improve  the  property  solely  on  the 
statement  of  one  of  the  joint  owners 
thait  they  are  partners,  the  other  is 
not  liable  for  such  debt. 

Meyer   v.   Wright,    10    Ky.    Opin. 
607. 

§55.  Actions  by  or  against  cotenants. 
In  the  absence  of  allegation  and 
proof,  in  a  petition  to  coerce  payment 
of  an  obligation  to  co-owners,  of  fraud 
and  collusion  and  notice  from  all  to 
the  obligator,  a  'settlement  of  the 
obligation  with  one  of  the  co-owners 
will  not  be  disturbed. 

Turner  v.   Newman,   2   Ky.   Opin. 
125. 

TENANT. 

Liability  for  decline  in  value  of  prop- 
erty, see  Landlord  and  Tenant, 
§325. 

TENANTS   BY   ENTIRETY. 

See  Husband  and  Wife,  §  16. 

TENDER. 

§  5.  Waiver  of  tender. 

§  10.  Mode  and  sufficiency. 

§  16.  Excuses  for  failure  to  make 

or  insufficl€hcy. 
§  22.  Pleading. 

§5.  Waiver  of  tender. 

Where  an  agreement  has  been 
made  between  creditors  and  a  debtor 
by  which,  upon  the  payment  of  fifty 
per  cent,  of  the  debts,  the  debtor  is 
to  be  released,  the  repudiation  of  the 
release  by  a  creditor  constitutes  a 
waiver  of  the  right  to  demand  or  re- 
quire a  technical  tender  of  the 
amount  agreed  to  be  paid  on  the  claim. 
Pierce  v.  Matthews,  10  Ky.  Opin. 
397. 
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§  10.  Mode  and  sufficiency. 

A  contract  for  the  payment  of 
money  can  not  be  discharged  in 
United  States  Treasury  notes. 

McWilliams   v.   Fecleamer,   3   Ky. 
Opin.  680. 

A  tender  of  "legal  tender  treasury 
notes"  will  not  stop  the  running  of 
interest  on   a   note  or  account. 

McWilliams   v.   Fecleamer,   3   Ky. 
Opin.  680. 

A  creditor  holding  the  obligation  of 
a  debtor  to  pay  in  dollars  can  not  be 
legally  compelled  to  accept  United 
States  Treasury  notes  in  payment  of 
his  debt. 

McCallister     v.     B^attie,     1     Ky. 
Opin.  7. 

No  person  is  legally  bound  to  ac- 
cept treasury  notes  in  satisfaction  of 
a  contract  to  pay  money. 

Walker  v.  Hesle,  1  Ky.  Opin.  331. 

Where  the  holder  of  a  title  bond 
goes  to  the  person  executing  it  and 
tenders  the  money  due  and  demands 
a  deed,  he  is  entitled  to  it  and  the 
person  to  whom  the  tender  is  made 
cannot  defend  in  a  suit  for  specific 
performance  because  the  money  was 
not  counted  out  to  him,  and  no  ob- 
jection to  the  tender  was  made  on 
account  of  such  omission,  and  such 
person  refused  to  make  such  deed  or 
to  accept  the  money  in  any  way,  but 
ordered  the  bearer  of  the  tender  off 
the  premises. 

Kavanaugh    v.    Scolley,    13     Ky. 
Opin.   54. 

§16.  Excuses  for  failure  to   make   or 
insufficiency.  « 

One  is  excused  from  making  a  ten- 
der, which  would  otherwise  be  neces- 
sary, when  the  party  in  advance  noti- 
fies the  party  required  to  make  it  that 
it  would  not  be  received. 

Mundy  v.  Keam's  Admr.,  12  Ky. 
Opin.  479. 

§22.  Pleading. 

A  plea  of  tender,  to   be   effectual, 
should  show  an  offer  to  deliver  or  per- 
form, at  a  proper  or  allowable  time, 
and  a  continued  readiness  afterward. 
Allen  V.  Shortridge,  1  Ky.  Opin. 
361. 


TERMS. 

Of  course,  see  Courts,  §  63. 
Of  office,  see  Officers,  II,  F. 
Special   terms   of   court,   see   Courts, 
§  64. 

THREATS. 

Evidence  of,  see  Homicide,  S  167. 

THRESHING  MACHINE. 

Negligent  operation  causing  fire,  see 
Negligence,  §  21. 

TIMBER. 

Enjoining  cutting  and  removal  of  tim- 
ber, see  Injunction,  §  52. 

Selling  and  cutting,  see  Trespass,  §  63. 

Trespass  by  cutting,  see  Trespass, 
§§  10,  41. 

TIME. 

As  element  of  offense,  see  Intoxicating 
Liquors,  §  208. 

Extension  of  time  for  filing  bill  of  ex- 
ceptions, see  Exceptions,  Bill  of, 
§  40. 

Extension  of  time  of  payment  of  note, 
see  Bills  and  Notes,  §  425. 

For  computation  of  Interest,  see  In- 
terest, III. 

For  interposing  claim  on  attached 
property,  see  Attachment,  §  295. 

For  presentation,  allowance  and  filing 
bill  of  exceptions,  see  Exceptions, 
Bill  of,  §§  35,  38,  39. 

For  presentation  of  claim  against  de- 
cedent's estate,  see  Executors  and 
Administrators,  §  225. 

For  presentation  of  claims,  see  As- 
signments for  Benefit  of  Creditors, 
§  300. 

From  which  to  compute  interest,  see 
Interest,  §§  39,  46. 

In  which  to  take  appeal,  see  Appeal, 
§§  343,  349,  356. 

Of  bringing  action,  see  Sales,  S  350. 

Of  filing  record  in  Court  of  Appeals, 
see  Criminal  Law,  §  1092. 

Of  making  objections,  see  Appeal, 
§  230. 

Of  making  payment,  see  Payment,  S  8. 

Of  maturity  of  note,  see  Bills  and 
Notes,  §  129. 

Of  offense,  see  Indictment  and  Infor- 
mation, §  87;  Homicide,  §  133. 
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Of  taking  exceptions,  see  Appeal,  §  272. 

To  take  deposition,  see  Depositions, 
S  55. 

When  of  essence  of  contract,  see  Con- 
tracts, §§  211,  212. 


TITLE. 

See  Quieting  Title. 

Adverse  possession  under  color  of  ti- 
tle, see  Adverse  Possession,  §§  68, 
98,  99. 

By  accession,  see  Accession,  §  1. 

By  adverse  possession,  see  Adverse 
Possession,  §§  14,  44,  101,  106. 

By  judicial  sale,  see  Judicial  Sales, 
S  50. 

By  tax  sale,  see  Taxation,  §  728. 

Defect  in  title,  see  Vendor  and  Pur- 
chaser,  §  129. 

Determination  of  in  ejectment,  see 
EUectment,  §  95. 

Estoppel  of  tenant  to  deny  landlord's 
title,  see  Landlord  and  Tenant,  §  63. 

Estoppel  to  set  up  after-acquired  title, 
see  Estoppel,  §  35. 

£i7idence  of  award,  see  Arbitration  and 
Award,   §  85. 

How  divested,  see  Deeds,  9  111. 

In  action  of  ejectment,  see  Ejectment, 
§S8,  9. 

Marketable  title,  see  Vendor  and  Pur- 
chaser, S  130. 

Merchantable  title,  see  Vendor  and 
Purchaser,  §  129. 

Mode  of  acquisition,  see  Deeds,   §  44. 

Of  heirs  and  distributees,  see  Descent 
and  Distribution,  §73. 

Of  Legislative  act,  see  Statutes,  m. 

Of  purchaser  of  attachment  sale,  see 
Attachment,  §201;  Judicial  Sales, 
9§36,   49,    50. 

Presumption  as  to,  see  Partition,  §  109. 

Ph)of  of,  see  Ejectment,  §  87. 

Proof  of  plaintiff's  title,  see  Eject- 
ment, §  82. 

Removal  of  cloud  on,  see  Quieting 
Tide,   §7. 

Slander  of,  see  Libel  and  Slander,  V. 

Tax  titles,  see  Taxation,  XI. 

To  bailed  property,  see  Bailment,  §  6. 

To  burial  grounds,  see  Cemeteries, 
§10. 

To  deposits,  see  Banks  and  Banking, 
§128. 

To  fee  of  highway,  see  Highways,  §  80. 

To  low  water  mark,  see  Boundaries, 
§18. 


To  personal  property  by  adverse  pos- 
session, see  Adverse  Possession, 
§10L 

To  personal  property  of  deceased 
passes  to  personal  representative, 
see  Eixecutors  and  Administrators, 
§153. 

Validity  and  sufficiency  of  title  or 
claim,  see  Adverse  Possession,  §  69. 

Warranty  of,  see  Assignments,  §  20; 
Vendor  and  Purchaser,  §  214. 

When  passes  to  purchaser,  see  Sales, 
§§200,  207. 

TOLLS. 

Duty  of  traveler  to  pay,  see  Turn- 
pikes and   Toll  Roads,   §  37. 


TOMBSTONE. 

Purchase  by  executor,  see  Executors 
and    Administrators,    §  215. 


TORTS. 

See  Limitation  of  Actions,  §  55 ;  Mu- 
nicipal Corporations,  XII;  Negli- 
gence. 

Assignment  of  right  of  action  for 
tort,  see  Assignments,  §  21. 

Executor  de  son  tort — Liability  of, 
see  Executors  and  Administrators, 
§§119.  461. 

Negligence  of  master  of  boat,  see 
Shipping,  §  78. 

§  6.  Acta     or     omissions     contituting 
breaclies   of   duty  or  obligation 
in  general. 
Although   the    relinquishment    of   a 
right  of  way  of  a  turnpike  road  does 
not  pass  the  absolute  title,  an  entry 
by  the  owner  in  fee  upon  the  posses- 
sion of  the  company  and  destroying  or 
injuring   the   easement,   constitutes   a 
tort. 

Kinney  v.  Twelve  Mile  Tpk.  Road 
Co.,  7  Ky.  Opin.  579. 

TRADE-MARKS  AND  TRADE 

NAMES. 

I.MARKS    AND    NAMES    SUBJECTS 
OF  OWNERSHIP. 
§  10.  Name  of  inventors,  manufac- 
turers, or  proprietors. 
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II.  TITLE,       CONVEYANCES,       AND 
CONTRACTS. 
§  31.  Extent  of  rights  acquired. 
§  361^.  Sale    of    trade-mark    busi- 
ness 
rV.    INFRINGEMENT    AND    UNFAIR 
COMPETITION. 

(B)  WHAT     COMPETITION      UN- 

LAWFUL. 
§  70.  Imitation  or  simulation. 
§  72.  Fraudulent  use  of  packages, 

bottles,  wrappers,  or  labels. 

(C)  ACTIONS. 
§83.  Defenses. 

§  85. Misrepresentations  of 

plaintiff. 
§  92.  Pleading. 

See  Guaranty,  §  83. 

I.  MARKS  AND  NAMES   SUBJECTS 

OF  OWNERSHIP. 

§  10.  Name     of     Inventors,     manufac- 
turers, or  proprietors. 
A  trade-mark,  to  be  such  in  a  legal 
sense,    must    have    the    name    of   the 
manufacturer  attached,  so  as  to  give 
correct  information  in  relation  thereto. 
McGUl  V.  Gorman,  1  Ky.  Opin.  352. 

II.  TITLiE,     CONVEYANCES,     AND 

CONTRACTS. 

§31.  Extent  of  rights  acquired. 

A  man  is  entitled  to  be  protected 
In  the  exclusive  use  of  a  trade-mark, 
because  he  is  Justly  entitled  to  all 
profits  by  reason  of  his  skill  as  a 
manufacturer,  and  because  the  use 
of  it  by  another  is  a  fraud  on  him. 
McGlll  V.  Gorman,  1  Ky.  Opin. 
352. 

§36*/^.  Sale  of  trade-mark  business. 

One  who  sells  his  business  of  distill- 
ing whisky  sells  also  the  trade  name 
or  mark  of  the  business,  when  such 
name  or  mark  is  not  reserved  in  the 
sale. 

Miller  &  Co.  v.  Cummins,  12  Ky. 
Opin.  666. 

IV.    INFRINGEMENT    AND    UNFAIR 
COMPETITION. 

(B)    WHAT  COIVIPETITION   UNLAW- 
FUL. 

§70.  Imitation   or  simulation. 
Where  D  used  the  trade-mark  "Ken- 


tucky Bells"  on  bells  manufactured  by 
him,  the  use  of  the  words  "Kentucky 
Stock  Bells"  on  bells  manufactured 
by  M  constitutes  unfair  competition, 
and  M  may  be  enjoined. 

McMullin   V.   Dodge,   6   Ky.  Opin. 
689. 


§72.  Fraudulent  use  of  packages,  bot- 
tles, wrappers,  or  labels. 
One  who,  by  the  style  of  the  bottle 
used    and    the   label    thereon,    under- 
takes to  put  a  medicine  on  the  mar- 
ket by  deceiving  the  public  into  the 
belief  that  they  are  buying  medicine 
made   and   sold   by  another   who  by 
much  advertising  and  expenditure  of 
money  created  a  public  demand  there- 
for, is  guilty  of  unfair  competition. 
Wilder   &    Co.    v.   Wilder,   6  Ky. 
Opin.  432. 


(C)  ACTIONS. 

§83.  Defenses. 

§85. IVIisrepiiesenitations  of  plain- 
tiff. 
One  who  is  seeking  to  profit  by  un- 
fair competition,  will  not  be  permitted 
to  profit  from  his  own  wrong  by  al- 
leging fraud  on  the  part  of  the  other 
party,  where  there  is  no  evidence  of 
fraud  on  the  part  of  the  latter,  un- 
less it  exists  in  the  extravagant  state- 
ments of  the  latter  as  to  the  curative 
qualities  of  his  medicine. 

Wilder   &   Co.    v.   Wilder,   6  Ky. 
Opin.  432. 

§92.  Pleading. 

Where  plaintiff  sued  to  enjoin  de- 
fendant from  committing  apprehended 
injury  by  unfair  competition.  It  is 
not  necessary  to  allege  and  prove 
actual  injury  as  a  prerequisite  to  re- 
covery. 

McMullin  V.  Dodge,   6   Ky.  Opin. 
689. 


TRANSFER. 

See  Removal  of  Causes. 
Of  causes  of  action,  see  Trial,  §  11. 
Of    criminal    case,    see    Removal    of 
Causes,   §  10. 
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TRESPASS. 

I.  ACTS  CONSTITUTING  TRESPASS 

AND  LIABILITY  THEREFOR, 

S  1.  Nature  and  elements  of  tres- 
pass in  general. 

§  5.  Trespass  to  personal  prop- 
erty. 

§  8. Taking,  carrying  away,  or 

detaining  property. 

§   9.  Trespass  to  real  property. 

§  10. In  general. 

II.  ACTIONS. 

(A)  RIGHT  OF  ACTION   AND   DE- 

FENSES. 

§  16.  Nature  and  scope  of  remedy 
in  general. 

§  19.  Title  to  support  action. 

§  20.  Possession  or  right  of  pos- 
session of  plaintiff. 

5  22.  Defenses. 

§  30.  Persons  liable. 

§  31.  Joint  and  several  liability. 

(B)  JURISDICTION,     PARTIES, 

PRELIMINARY        PROCEED- 
INGS, AND  PLEADING. 

§  32.  Jurisdiction  of  subject-mat- 
ter. 

S  40.  Declaration,  complaint,  or 
petition. 

§  41.  Plea  or  answer. 
(0)   EVIDENCE. 

§  45.  Admissibility. 

(D)  DAMAGES. 

§  47.  Grounds  and  elements  of 
compensatory  damages  in  gen- 
eral. 

(56.  Ebcemplary  damages. 

§  58.  Inadequate  and  excessive 
damages. 

§  62.  Penalties  as  damages. 

5  63. Cutting    and    removal    of 

timber. 

(E)  TRIAL,  JUDGMENT,  AND   RE- 

VIEW. 
§  71.  Judgment. 

§73. Operation  and  effect. 

m.  CRIMINAL  RESPONSIBIUTY. 
§78.  Property  and  rights  subject 

of  trespass. 

By  MiUtta,  see  Militia,  §  19. 

Damages  by  trespassing  animals,  see 
Animals,  §  89. 

Enjoining  trespass,  see  Injunction, 
§46. 

Removal  of  obstructions  from  pass- 
way,  see  Easements,   §  56. 

Seizure  of  property  of  belligerent 
enemies,  see  War,  §§  12,  18. 


I.  ACTS  CONSTITUTING  TRESPASS 
AND  LJABILJTY  THEREFOR. 

§  1.  Nature  and   elements  of  trespass 

In  general. 

One    who    counsels   and   advises   a 

trespass  is  liable  as  a  trespasser,  and 

may   be   sued   alone   or   Jointly   with 

others  who  advised  such  trespass. 

Brown  v.  Lewis,  10  Ky.  Opin.  713. 

§5.  Trespass  to   personal   property. 

Where  a  constable  levied  on  and 
sold  the  frame  of  a  press,  calling  it  a 
wash  stand,  it  does  not  constitute  a 
trespass. 

Hicks  V.  Duggins,  4  Ky.  Opin.  41. 

§8. Taking,  carrying  away,  or  de- 
taining property. 
Where  a  mortgaged  crop  of  tobacco 
was  surrendered  to  the  sheriff,  the 
sheriff  committed  no  trespass  against 
the  mortgagee,  who  never  had  pos- 
session of  the  tobacco,  by  reducing 
the  tobacco  to  his  actual  possession 
after  it  had  been  severed  from  the 
ground. 

Scott  V.  Walker,  7  Ky.  Opin.  334. 

Where  one  employed  to  play  for  a 
dance  is  not  paid  for  his  services 
and  takes  a  violin,  intending  to  keep 
it  only  as  pay,  and  makes  no  effort 
to  conceal  it,  he  is  only  guilty  of  tres- 
pass and  is  not  guilty  of  larceny. 

Kilpatrick   v.    Commonwealth,    10 
Ky.  Opin.  507. 

§9.  Trespass  to  real  property. 

§  10. In  general. 

Where  an  officer  holds  a  writ  to  dis- 
possess an  occupant  of  real  estate, 
but  before  the  service  of  the  writ 
the  owner,  by  his  employes,  tore  out 
the  windows  and  doors  of  the  house 
in  which  plaintiff  resided,  and  that, 
too,  in  the  winter  time,  such  owner 
is  liable  in  damages  for  such  tres- 
pass. 

Gore  V.  Bates,  9  Ky.  Opin.  171. 

Although  the  occupants  under  the 
appellant  might  be  held  liable  for  not 
only  the  use  of  the  land,  but  the 
conversion  of  the  timber  and  the  wood, 
yet  as  they  entered  under  him  and 
acted  under  the  license  of  his  wrong- 
ful  conveyance,   he  is  responsible  to 
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the  appellee  for  all  damages  resulting 
from  his  unlawful  enjtry  and  license. 
Walker  v.  Christman,  3  Ky.  Opln. 
637. 

To  maintain  a  trespass  because  of 
the  execution  of  a  distress  warrant, 
the  plaintiff  must  show  that  the  pro- 
ceedings under  the  distress  warrant 
were  void. 

Connor  v.  Botts,  11  Ky.  Opin.  132. 

Where  one  is  in  possession  of  only 
a  part  of  a  tract  of  land,  he  has  no 
right  to  take  timber  from  the  part  of 
which  he  is  not  in  possession,  and  if 
he  sells  the  timber  off  such  adjoining 
land  those  taking  it  off  are  liable  for 
trespass,  for  they  can  get  no  more 
right  than  had  the  seller  himself. 
Wilson  V.  Jacobs,  12  Ky.  Opin. 
502. 

Where  the  title  to  land  is  involved 
In  an  action  to  enjoin  one  claimant 
from  cutting  timber  thereon,  and  title 
is  traced  by  the  plaintiff  through  a 
grant  to  his  ancestor,  and  the  defend- 
ant, claiming  under  a  title  bond  from 
one  not  shown  to  have  ever  had  title 
or  possession,  fails  to  show  that  he 
has  for  fifteen  years  before  the  com- 
mencement of  the  action  had  the  ac- 
tual adverse  possession  of  the  land 
claiming  to  a  defined  boundary,  in- 
cluding the  land  where  the  trespass 
was  alleged  to  have  been  committed, 
must  fail  and  such  injunction  will  be 
granted  against  him. 

Coyle  V.  Troutman,  12  Ky.  Opin. 
569. 


II.  ACTIONS. 

(A)     RIGHT    OF    ACTION    AND    DE- 
FENSES. 

§16.  Nature   and   scope   of   remedy    In 
general. 
There  can  be  no  recovery  in  eject- 
ment in  an  action  for  trespass. 

Walker   v.   Walker,   11   Ky.   Opin. 
809. 

§  19.  Title  to  support  action. 

In  order  to  maintain  an  action  in 
trespass,  plaintiff  must  show  posses- 
sion or  title  in  himself. 

Clay  V.  Lesley,  7  Ky.  Opin.  97. 


The  action  of  trespass  can  not  be 
maintained  against  a  railroad  com- 
pany entering  upon  its  right-of-way, 
where  the  entry  on  the  land  was  made 
while  the  owners  were  living  on  it 
and  no  objections  were  made  thereto. 
Jouett  V.  Poplar  Mountain  Co.,  5 
Ky.  Opin.  641. 

§20.  Possession  or  right  of  possession 
of  plaintiff. 
In  an  action  for  trespass  to  real 
property,  .actual  possession,  at  the 
time  of  the  entry  of  appellant  was 
sufficient  to  enable  appellee  to  main- 
tain his  suit;  and  it  was  not  neces- 
sary that  he  should  show  a  perfect 
chain  of  title  back  to  the  common- 
wealth, nor  an  actual  adverse  holding 
for  the  term  of  fifteen  years  preced- 
ing the  alleged  trespass. 

McNay  v.  Harris,  5  Ky.  Opin.  104. 

Where  a  railroad  company  clahned 
land  in  controversy,  as  a  part  of  its 
depot  grounds,  and  under  such  claim 
was  actually,  at  the  time  the  fence 
was  erected,  applying  the  grounds  to 
the  general  uses  and  purposes  of  a 
depot,  it  in  law  amounted  to  such  a 
possession  as  would  prevent  a  recov- 
ery for  trespass. 

Frisbee  v.  Wall,  4  Ky.  Opin.  471. 

Where  neither  party  to  an  action 
for  trespass  can  show  that  the  land 
in  question  has  been  patented,  and 
that  he  has  a  regular  derivation  of 
title  from  the  patentee,  the  right  to 
maintain  a  suit  for  trespass  depends 
upon  who  first  took  actual  possession 
of  the  land,  and  continued  to  hold  the 
same. 

Porter  v.  Sloas,  9  Ky.  Opin.  731. 

It  is  not  necessary  that  the  owner 
of  land  should  reside  upon  it  to  en- 
title her  to  maintain  trespass  against 
a  railroad  company  for  entering  upon 
and  building  its  road  over  it. 

Hackney  v.  Louisville  &  N.  R.  Co., 
10  Ky.  Opin.  830. 

One  who  is  in  possession  of  real 
estate  can  not  be  legally  dispossessed 
by  an  officer  under  a  writ  issued  in  a 
cause  to  which  the  one  in  possession 
was  not  a  party,  where  he  was  in 
possession  before  the  cause  in  which 
the  writ  was  issued  was  begun. 

Belew  V.  Belew,  12  Ky.  Opin.  18. 
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§22.  Defenses. 

One  who  has  no  right  to  make  an 
entry  upon  the  land  of  another  against 
his  consent,  can  not  Justify  his  act 
by  asserting  that  he  has  made  an 
improYement  on  it  that  exceeds  the 
damages  caused  by  the  perpetration 
of  the  wrong. 

Ellzabethtown  R.  Co.  v.  Foster,  7 
Ky.  Opin.  467. 

Where  appellee,  as  an  acting  con- 
stable, levied  an  execution  on  lumber 
and  furniture  owned  by  appellant,  who 
brought  action  of  trespass  agalnsit 
the  constable  for  so  doing,  the  fi.  fa. 
which  is  pleaded  is  a  sufficient  Justi- 
fication without  producing  the  Judg- 
ment upon  which  it  was  founded. 
Hicks  V.  Duggins,  4  Ky.  Opin.  41. 

§30.  Persons  liable. 

Where  the  work  of  constructing  a 
railroad  is  not  a  nuisance,  and  the 
contractor  by  his  contract  to  construct 
is  not  given  the  right  of  trespass 
on  the  land  of  another,  the  wrongs 
of  the  contractor  in  committing  a 
trespass  are  not  chargeable  to  the  rail* 
road  company  unless  ordered  by  the 
company's  engineer. 

Elizabethtown,  L.  &  B.  S.  R.  Co. 
V.  Resnitt,  10  Ky.  Opin.  262. 

Persons  in  possession  of  a  house  as 
trespassers,  and  those  persons  who 
counsel  and  advise  the  trespass,  are 
liable  for  whatever  injury  results  to 
the  house  from  their  occupation  and 
use  of  it. 

Brown  v.  lyowis,  10  Ky.  Opin.  713. 

Where  one  in  possession  of  a  house 
was  not  a  party  to  a  suit  in  which 
the  writ  of  possession  was  issued,  but 
had  purchased  the  property  and  taken 
possession  before  the  suit  was  be- 
gun, and  the  officer  holding  the  writ 
breaks  down  the  door  of  such  house 
and  forcibly  takes  possession,  he  is 
guilty  of  trespass. 

Belew  V.  Belew,  12  Ky.  Opin.  38. 

§31.  Joint  and   several    liability. 

A  release  of  one  trespasser  does 
not  operate,  per  se,  as  a  release  of 
another. 

Tabor  v.  Saton,  3  Ky.  Opin.  568. 

An  action  of  trespass  may  be  main- 
tained   against     the     master     of     a 


steamer,  for  wrongs  committed,  though 
no  action  therefor  could  be  maintained 
against  the  boat  except  in  the  ad- 
miralty courts  of  the  United  States. 
Brady  v.  The  Steamer  Armada 
Bums,  2  Ky.  Opin.  655. 

Where  the  action  is  for  a  Joint  tres- 
pass committed  by  two  persons,  no 
Joint  verdict  and  Judgment  can  be 
rendered  against  such  persons  for  a 
separate  trespass  by  each  of  them, 
in  which  the  other  did  not  participate. 
Parsons  v.  Jenkins,  10  Ky.  Opin. 
165. 


(B)  JURISDICTION,  PARTIES,   PRE- 

LIMINARY    PROCEEDINGS, 

AND    PLEADING. 

§32.  Jurisdiction   of  subject-matter. 

An  action  for  trespass  quare 
clausum  fregit,  though  by  implication 
Is  an  assertion  of  actual  possession, 
does  not  come  within  the  prohibition 
of  the  act  of  4th  of  March,  1866,  regu- 
lating the  Jurisdiction  of  Justices  of 
the  peace  for  Jefferson  and  Kenton 
counties. 

Obst   V.   Kohnhorst,   2   Ky.    Opin. 
569. 

§40.  Declaration,  complaint,  or  peti- 
tion. 
A  petition  for  trespass  to  plain- 
tiff's land,  alleging  that  plaintiCTs  have 
sued  to  recover  $15,000  damages  for 
wrongful  entry  upon  the  land,  and 
that  they  believe  they  will  recover 
said  sum,  was  held  insufficient. 

Hawthorn   v.    Highland    Turnpike 
Co.,  7  Ky.  Opin.  553. 

A  petition  Is  fatally  defective 
which  fails  to  describe  the  real  estate 
upon  which  a  trespass  is  charged  so 
as  to  enable  the  defendant  to  know 
upon  what  land  the  trespass  com- 
plained of  was  charged,  and  a  Judg- 
ment thereon  with  no  better  descrip- 
tion is  erroneous. 

Hackney  v.  Dillan,  9  Ky.  Opin.  38. 

§41.  Plea  or  answer. 

In  an  action  for  injury  to  real  estate, 
an  answer  which  does  not  controvert 
plaintiff's  ownership  or  possession  of 
the  land,  but  alleges  want  of  knowl- 
edge for  information  as  to  whether 
plaintiff  was  the  owner  of  the  legal 
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title  and  in  actual  possession  of  the 
land,  is  evasive  and  insufficient. 

Nashville   &   Chattanooga   R.   Co. 
V.  Murphy,  6  Ky.  Opin.  118. 

An  answer  by  one  sued  for  tres- 
pass in  cutting  timber  states  a  com- 
plete defense  where  it  admits  that 
the  timber  was  cut  within  the  acre- 
age of  plaintiff's  patent  of  1S46,  but 
alleges  that  defendant  entered  under 
a  patent  for  two  hundred  acres  issued 
in  1861  on  a  warrant  from  the 
county  court,  defining  his  patent 
and  alleging  an  adverse  entry  and 
holding  for  more  than  twenty  years 
before  the  institution  of  the  action,  and 
that  the  plaintifT  was  not  in  posses- 
sion when  defendant  entered,  and  if 
no  reply  is  filed  to  the  allegations 
made  they  should  be  taken  as  true 
and  the  Jury  instructed  to  find  for  the 
defendant 

Davidson  v.  Combs,  12  Ky.  Opin. 
512. 


(C)    EVIDENCE. 

§45.  Admissibility. 

In  a  suit  against  a  railroad  com- 
pany for  trespass  in  appropriating 
one's  land  to  build  its  road  upon,  it 
is  error  to  exclude  the  evidence  of 
the  surveyor  as  to  the  survey  which 
he  had  made;  since  the  plaintiff 
should  have  been  allowed  to  identify 
the  survey,  and,  if  successful  in  this, 
he  would  be  entitled  to  have  it  read 
in  evidence  as  a  part  of  the  witnesses' 
testimony. 

Hackney  v.  Louisville  &  N.  R.  Co., 
10  Ky.  Opin.  830. 


(D)    DAIVIAQE8. 

§47.  Grounds  and  elements  of  com- 
pensatory dainages  in  general. 
In  an  action  of  trespass,  where  the 
question  of  title  Is  directly  Involved 
as  between  the  plaintiff  and  defend- 
ant, a  verdict  and  judgment  must  be 
held  conclusive  as  to  the  title  between 
the   parties. 

Bush  V.  Strange,  9  Ky.  Opin.  896. 

§56.  Exemplary  damages. 

Where  a  defendant  in  a  damage  suit 
for  unlawfully  searching  plaintiff's 
premises  for  stolen  goods,  not  having 


a  search  warrant,  does  so  in  a  high- 
handed and  lawless  manner,  the  jury 
are  authorized  to  assess  punitive  dam- 
ages. 

Franklin    y.    Lawrence,    10    Ky. 
Opin.  219. 

§58.  Inadequate  and  excessive  dam- 
ages. 
In  an  action  for  trespass,  before  a 
justice  of  the  peace,  a  failure  to  have 
the  damages  assessed  by  a  Jury,  will 
not  make  the  judgment  void,  but  void- 
able only. 

Obst   v.   Kohnhorst,   2   Ky.  Opin. 
569. 

§  62.  Penalties  as  damages. 
§63. Cutting  and  removal  of  tim- 
ber. 
Where  by  reason  of  a  disputed 
boundary  line  one  of  the  defendants 
sells  and  has  cut  growing  timber, 
which  the  purchaser  makes  into  staves 
and  hauls  to  the  railroad  for  shipment, 
if  it  turns  out  that  the  seller  was  a 
trespasser,  not  owning  the  land,  and 
the  real  owner  seeks  to  hold  him  for 
the  trespass,  the  value  of  the  staves 
at  the  station  is  not  the  measure  of 
his  damages,  but  rather  the  value  of 
the  trees  as  they  were  before  being 
cut 

Ragland  v.  Taylor,   13  Ky.  Opin. 
498. 


(E)    TRIAL,    JUDGMENT,    AND    RE- 
VIEW. 

§71.  Judgment. 

§73. Operation  and  effect. 

In  an  action  for  trespass  for  break- 
ing and  entering  the  close,  where 
the  title  is  made  an  issue,  the  judg- 
ment as  between  the  parties  deter- 
mined the  title  in  the  same  manner  as 
would  a  recovery  in  ejectment. 

Thacker  v.  Crawford,  12  Ky.  Opin. 
521. 


III.  CRIMINAL    RESPONSIBILITY. 

§78.  Property  and  rights  subject  of 
trespass. 
Where  neither  the  plaintiff  nor  the 
defendant,  in  a  proceeding  wherein 
the  plaintiff  charges  the  defendant 
with  trespass  on  land,  has  any  owner- 
ship or  control  over  such  land,  neither 
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is  entitled  to  prosecute  the  other  for 
trespass. 

Norris  v.  Aimes,  13  Ky.  Opin.  557. 

TRESPASSERS. 

Children  on  street  railroad  track,  see 

Street  Railroads,   §  83. 
Injury  to,  see  Railroads,  §  273%. 
Injury  to  trespasser  on  railroad  track, 

see  Railroads,    §§376,   380. 


TRESPASS  TO  TRY  TITLE. 

II.  PROCEEDINGS. 

§31.  Pleading. 

§33^ Plea  or  answer  and  subse- 
quent pleadings. 
Under  our  system  of  pleading,  a  de- 
fendant can  not  be  compelled  to  plead 
the  evidence  of  his  title,  and  ivhere 
the  action  is  trespass,  the  possession 
of  the  property  complained  of  is  the 
gist  of  the  action,  and  a  plea  that  the 
defendant  was  in  the  actual  posses- 
sion of  the  close  and  was  in  fact 
the  owner,  and  the  entry  was  by  the 
plaintiff  on  his  possession,  and  no 
trespass  or  entry  was  made  by  the 
defendant,  is  sufficient. 

Latta    y.    Redden,    12    Ky.    Opin. 
378. 

TRIAL. 

I.  NOTICE     OP     TRIAL     AND     PRE- 
LIMINARY PROCEEDINGS. 
§  1.  Condition  of  cause  in  general. 
§  2.  Trial  of  causes  together. 
§  5.  Time    or   term   of   court   for 
trial. 
It  DOCKETS,    LISTS,    AND    CALEN- 
DARS. 
§   9.  Trial    dockets    or    calendars 

in  general. 
§  11.  Transfer  of  causes, 
in.  COURSE     AND     CONDUCT     OF 
TRIAL  IN  GENERAL. 
9  25.  Right  to  open  and  close. 
§28.  View  and  inspection. 
IV.  RECEPTION   OP  EVIDENCE. 
(A)   INTRODUCTION,  OFFER  AND 
ADMISSION    OF    EVIDENCE 
IN  GENERAL. 
§  32.  Necessity  and  scope  of  proof. 
§44.  Offer  of  proof. 
§46. Showing  grounds  or  pur- 
pose of  admission. 


(B)  ORD€R  OF  PROOF,  REBUT- 
TAL AND  REOPENING  CASE. 

§  61.  Scope  of  evidence  in  chief. 

§  62.  Evidence  in  rebuttal. 

§  65.  Reopening  cause  for  further 

evidence. 
§  68. ^After  close  of  evidence. 

(C)  OBJECTIONS,    MOTIONS    TO 

STRIKE  OUT,  AND  EXCEP- 
TION. 

§  73.  Right  to  object. 

§  75. Estoppel  or  waiver. 

§  80.  SuiHciency  and  scope  of  ob- 
jection. 

§  99.  Exceptions. 

V.  ARGUMENTS  AND  CONDUCT  OP 

COUNSEL. 

§  112.  Limiting  scope  or  time  of 
argument. 

§  113.  Statements  as  to  facts,  com- 
ments and  arguments. 

§  120. Matters  not  sustained  by 

evidence. 

VI.  TAKING    CASE    OR    QUESTION 

FROM  JURY. 
(A)    QUESTIONS  OF   LAW  OR  OF 
FACT    IN    GENERAL. 
§  135.  Questions  of  law  or  of  fact. 

§  136. Questions  of  law  or  fact 

in  general. 

(D)  DIRECTION  OF  VERDICT. 
§  167.  Nature  and  grounds. 

§  168. In  general. 

§169. Verdict  for  defendant. 

§170. Verdict  for  plaintiff. 

§  171.  Power  of  court. 

§  175.  Operation     and     effect     of 

motion  or  request. 
§  176. In  general. 

VII.  INSTRUCTIONS. 

(A)  PROVINCE  OF  COURT  AND 
JURY  IN  GENERAL. 

§  184.  Nature  and  scope  of  issues. 
§  188.  Inferences  from  evidence. 
§  194.  Weight    and    sufficiency    of 

evidence. 
§  197.  Determination  of  questions 

of  law. 
§  200.  Application  of  law  to  facts. 

(B)  NECESSITY    AND    SUBJECT- 

MATTER. 
§  203.  Issues  and  theories  of  case 

in  general. 
§210.  Credibility  of  witnesses. 

(C)  FORM,      REQUISITES,     AND 
SUFFICIENCY. 

§  220.  Time  for  giving  instruction. 
§  222.  Written  instructions. 
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§  228.  Form  and  language  in  gen- 
eral. 

§  231.  Sufficiency  as  ta  subject- 
matter. 

§  244.  Undue  prominence  of  par- 
ticular matters. 

(D)  APPLICABILITY    TO    PLEAD- 

INGS  AND   EVIDENCE. 
§  249.  Application    of    instruction 

to  case. 

§  251. Pleading  and  issues. 

§  252. Facts  and  evidence. 

(E)  REQUESTS  OR   PRAYERS. 
§  255.  Necessity  in  general. 

§  267.  Modification  or  substitution 

by  court. 
§  268.  Refusal  of  requests. 

(F)  OBJECTIONS     AND     EXCEP- 

TIONS. 

§  273.  Time  for  objection  or  ex- 
ception. 

§  282.  Sufficiency  and  scope  of  ex- 
ceptions to  failure  or  refusal 
to  instruct. 

§  284.  Effect  of  failure  to  object 
or  except. 
(Q)  CONSTRUCTION  AND  OPERA- 
TION. 

§  286.  Construe tioA  of  particular 
instructions. 

§  295.  Construction  and  effect  of 
charge  as  a  whole. 

VIII.  CUSTODY,  CONDUCT,  AND  DE- 

LIBERATIONS OF  JURY. 

§  303.  Separation. 

§  304.  Misconduct  of  Jurors. 

§  307.  Taking  papers  or  articles 
to  Jury  room. 

§  312.  Instructions  after  submis- 
sion of  cause. 

§  315.  Manner  of  arriving  at  ver- 
dict. 

IX.  VERDICT. 

(A)  GENERAL  VERDICT. 

§  318.  Necessity  and  sufficiency  of 

general  finding. 
§  329.  Responsiveness  to  issues. 
§  330.  Several  counts  or  issues. 
§  331.  Certainty  in  general. 
§  332.  Amount  of  recovery. 
§  338.  Amendment  or  correction. 

§  340. By  court. 

§  344.  Affidavit   of   Jurors    to    sus- 
tain or  impeach  verdict. 
§  345.  Objections  and  exceptions. 

(B)  SPECIAL  INTERROGATORIES 

AND  FINDINGS. 
5  346.  Power      of     Jury     to     find 
specially. 


§  347. Special  verdict. 

§  349.  Power    and    duty    of  court 
to  require  special  findings. 

X.  TRIAL.  BY  COURT. 

(A)    HEARING   AND   DETERMINA- 

TION    OF   CAUSE. 
8  369.  Trial   of  special   issues  by 

Jury. 

§  370. In  general. 

§  387.  Decision. 

XI.  WAIVER  AND  CORRECTION  OF 

IRREGULARITIES     AND    ER- 
RORS. 

§  406.  Defects  and  objections 
which  may  be  waived  or  cured 
In  general. 

§  409.  Irregularities  in  conduct  of 
trial. 

§  421.  Instructions  to  jury. 

See  Continuance;  Criminal  Law,  XII; 
Homicide,  VIII;  New  Trial. 

Argument  of  counsel,  see  Assault  and 
Battery,    §  43. 

By  Jury,  see  Jury,  II. 

Completion  of  trial,  see  Criminal  Law, 
§618. 

De  novo,  see  Appeal,  §§  S92,  893. 

Instructions,  see  Assault  and  Battery. 
§43;  Attachment,  §§213,  380;  Con- 
tracts, §  353;  Criminal  Law,  xn,  G; 
Disorderly  House,  §  20;  Forgery, 
§  48:  Fraudulent  Conveyances,  §  309; 
Gaming,  §  102;  Guaranty,  §  39;  Hom- 
icide, VIII,  C;  Intoxicating  Liquors, 
§239;  Libel  and  Slander.  §124; 
Principal  and  Agent,  §  191;  Principal 
and  Surety,  §162;  Replevin,  §91; 
Sales,  §§  364,  419;  Sheriffs  and  Con- 
stables, §  171;  Work  and  Labor,  §30. 

Instructions  as  to  boundary  of  land, 
see  Boundaries,   §  41. 

Instructions — How  made  part  of  rec- 
ord, see  Appeal,  §  525. 

Instructions  in  action  for  breach  of 
covenant,  see  Covenants,  §  135. 

Instructions  in  action  for  damages, 
see  Damages,  §  209. 

Instructions  in  action  relating  to  ad- 
verse possession,  see  Adverse  Pos- 
session. §  116. 

Instructions  oiT  common-law  marriage, 
see  Marriage.  §  52. 

Objections  to  oral  instructions,  see 
Appeal.  §  214. 

Separate  trials,  see  Criminal  Law, 
§622. 

Trial    de    novo   of   appeal    from   con- 
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demnation  proceedings,  see  Emi- 
nent Domain,  §  261. 

Trying  questions  of  fact  by  jury  in 
equitable  action,  see  Action,  §  21. 

Violation  of  rule  excluding  witnesses 
from  court  room,  see  Criminal  Law, 
§665. 

Waiver  of  trial  by  Jury,  see  Jury,  §  27. 

I.    NOTICE    OP    TRIAL    AND    PRE- 
LIMINARY PROCEEH)INGS. 

§1.  Condition  of  cause  in  general. 

Section  341,  Civil  Code  Prac,  de- 
fines a  trial  to  be  a  Judicial  exam- 
ination of  the  issues,  whether  of  law 
or  fact,  in  an  action. 

Shane  v.   Dixon,  3  Ky.  Opin.   71. 

§2.  Trial    of   causes   together. 

It  is  error  for  the  court  to  require 
a  plaintiff  to  elect  which  of  the  causes 
of  action  set  forth  in  his  petition  he 
will  prosecute. 

Hibbard   v.  Watson,   8  Ky.  Opin. 
461. 

§5.  Time  or  term  of  court  for  trial. 

In  case  where  a  summons  is  served 
twenty  days  before  the  commencement 
of  the  term  at  which  a  judgment  is 
rendered,  it  was  held  that  plaintiff  is 
entitled  to  a  trial  unless  there  was 
an  issue  of  fact  made  by  the  plead- 
ings. 

Johnson  v.  Shannon,  4  Ky.  Opin. 
236. 

In  equitable  proceedings  plaintiff  is 
entitled  to  a  trial  at  the  first  term 
after  summons  has  been  served  on 
all  the  defendants,  as  provided  by 
§§  137,  395,  Civ.  Code,  where  no  is- 
sue of  fact  is  made  by  the  pleadings, 
or  where  the  plaintiff  consents  that 
the  statements  in  the  answer  may  be 
taken  as  true;  and  service  of  process 
on  one  of  the  defendants  and  Judg- 
ment thereon  is  error,  other  co-de- 
fendants not  having  been  summoned. 
Bruce  v.  Kittinger,  2  Ky.  Opin.  53. 

Where  an  answer  has  been  filed  at 
the  first  term  of  court  after  summons, 
and  the  plaintiff  does  not  consent*  that 
the  statements  of  the  answer  might 
be  taken  as  true,  he  is  not  entitled  to 
a  trial  at  that  term,  If  the  Issue  of  fact 
is  made  by  the  answer. 

White  V.  Bayne,  2  Ky.  Opin.  572. 


A  plaintiff  is  only  entitled  to  a  trial 
of  a  cause  at  the  same  term  an  an- 
swer is  filed,  by  consenting  that  state- 
ments of  the  answer  were  true,  and  if 
such  consent  has  been  given,  the  de- 
fendant will  be  entitled,  on  the  aver- 
ments of  his  answer,  to  a  judgment 
dismissing  the  action. 

Evans  v.  Rock,  3  Ky.  Opin.  248. 

A  plaintiff  is  only  entitled  to  a  trial 
of  a  cause  at  the  same  term  an  an- 
swer is  filed,  by  consenting  that  state- 
ments of  the  answer  were  true. 

Evans  v.  Rock,  3  Ky.  Opin.   248. 

IL   DOCKETS,   LISTS,   AND  CALEN- 
DARS. 

§9.  Trial  dockets  or  calendars  in  gen- 
eral. 
After  a  defendant  in  a  damage  suit 
has  filed  his  answer,  he  can  not  then 
object  that  the  action  had  been  ir- 
regularly docketed. 

Chambers   v.   Seale,   9  Ky.   Opin. 
536. 

§11.  Transfer  of  causes. 

Where  appellant  in  error  has  an 
original  action  brought  in  ordinary 
and  transferred  on  motion  to  the 
equity  docket,  over  the  objection  of 
the  appellee,  he  can  not  complain  of 
the  lack  of,  nor  demand,  a  trial  of  the 
issue  of  fact  by  a  jury,  it  being  within 
the  discretion  of  the  chancellor  to  re- 
mand a  cause  to  a  jury,  and  to  accept 
or  reject  the  findings  of  such  jury 
according  to  the  dictates  of  his  con- 
science. 

Thompson's    Admr.    v.    Harris,    1 
Ky.  Opin.  18. 

A  suit  for  recovery  of  land  by  dif- 
ferent claimants,  one  of  whom 
claimed  under  a  will  then  in  litiga- 
tion in  the  equity  court,  should  on 
motion,  be  transferred  to  such  court. 
Runyon  v.  Ratliff,  3  Ky.  Opin.  45C. 

Where  a  cause  is  transferred  from 
the  common  law  to  the  equity  docket, 
the  party  making  the  motion  must  be 
held  to  have  consented  that  the  chan- 
cellor shall  take  the  place  of  a  jury. 
Beyson  v.  Ells,   4   Ky.   Opin.   678. 

A  motion  to  transfer  a  cause  to  the 
equity  docket  is  waived,  where  at  a 
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subsequent  term,  the  parties  appeared 
and  a  Jury  sworn  without  objection 
from  either  party. 

Morton  v.  Morris,  4  Ky.  Opin.  518. 

Where  defendant's  answer  sets  up, 
not  only  a  defense  to  the  action  in 
ejection,  but  also  facts  entitling  de- 
fendant to  a  lien  on  plaintiff's  lot,  th« 
cause  was  properly  transferred  to  the 
equity   docket. 

Womack  v.  Gardner,  6  Ky.  Opin. 
226. 

Where  the  issues  in  two  cases  do 
not  come  within  equitable  jurisdiction, 
an  agreement  to  transfer  the  cases 
to  a  court  of  equity  amounts  to  an 
agreement  to  submit  the  law  and  facts 
of  the  case  to  the  judge  without  a 
jury,  and  the  finding  of  the  judge 
has  the  force  and  effect  of  a  ver- 
dict. 

Groom    v.    Oldham,    6    Ky.    Opin. 
480. 

A  case  involving  a  claim  to  a 
boundary  of  land  which  originated  in 
ordinary,  should  be  transferred  to  the 
equity  docket. 

Colcord    V.    Arnold,    7    Ky.    Opin. 
506. 

The  transfer  of  a  cause  not  involv- 
ing any  equitable  issues,  to  the  equity 
docket,  in  effect  submits  the  law  and 
the  facts  to  the  court. 

Dale  V.  Fleming,  7  Ky.  Opin.  74. 

Where  a  case  should  have  been 
transferred  to  the  equity  docket,  but 
no  application  for  the  transfer  was 
made,  the  parties  must  be  presumed 
to  have  consented  that  all  the  ques- 
tions of  fact  involved  should  be  sub- 
mitted to  a  jury. 

Henry    v.    Lebanon    &     Cissell's 

Creek,    etc.,    Tpk.    Co.„    7    Ky. 

Opin.  210. 

Where  a  matter  is  properly  pleaded 
as  a  set-off,  the  cause  should  be  tried 
without  being  transferred  to  the  equity 
side  of  the  docket. 

Brown    v.    Hillson,    9    Ky.    Opin. 
581. 

It  is  not  error  for  the  court  to 
overrule  a  motion  to  transfer  a  cause 
to  the  equity  docket  when  the  motion 


is    not    made    until    after    answer  is 
made   setting   up   mistake. 

Continental  Insurance  Co.  v.  Ran- 
dolph, 11  Ky.  Opin.  125. 

ni.     COURSE    AND    CONDUCT    OP 
TRIAL  IN  GENERAU 

§25.  Right  to   open  and   close. 

Where  the  execution  of  a  writing  is 
admitted,  and  the  defendant  relies  on 
a  mistake,  the  allegation  of  the  an- 
swer stood  controverted,  and  the  af- 
firmative was  on  him. 

Craycraft    v.    Reid,    1    Ky.   Opin. 
368. 

Where  the  appellant  pleads  t>&7' 
ment,  the  affirmative  is  upon  him,  and 
an  instruction  predicated  thereon  is 
proper. 

Staples   V.  Leonard,   3   Ky.  Opin. 
659. 

Where  the  burden  of  proof  is  not 
entirely  upon  defendant,  plaintiff  is 
entitled  to  open  and  close  the  argu- 
ment. 

McDonald  v.  Phillips,  6  Ky.  Opin. 
71. 

§  28.  View  and   inspection. 

Where,  in  a  damage  suit  against 
a  railroad  company  for  killing  an 
animal,  the  ground  and  crossing  and 
the  approaches  to  the  crossing  are 
fully  described  and  made  plain  by  the 
evidence,  it  is  proper  for  the  court 
to  refuse  to  order  the  Jury  to  view  the 
premises  where  the  animal  was  killed. 
Louisville  &  N.  R.  Co.  v.  Brown, 
11  Ky.  Opin.  199. 

The  court  may  direct  the  Jury  to 
view  the  premises  where  an  offense 
was  committed  when  in  his  opinion 
it  is  necessary,  no  matter  at  whose 
suggestion  it  is  done. 

Austin  V.  Commonwealth,  11  Ky. 
Opin.  664. 

IV.    RECEPTION    OF    EVIDENCE. 

(A)     INTRODUCTION,    OFFER    AND 

ADIVIISSION     OF    EVIDENCE 

IN   GENERAL. 

§32.  Necessity  and  scope  of  proof. 

It  is  error  to  refer  the  competency 
of  evidence  to  the  Jury,  since  all  evi- 
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dence  permitted,  by  the  court,  to  go  i  opportunity   to   rebut   such    new    evi- 


to  the  Jury   should   be   regarded   by 
them  as  competent. 

Smith  V.   Crabb,   2   Ky.  Opin.   33. 

The  court  can  not  exclude  evidence 
antil  he  knows  what  it  is,  and  if  not 
competent  the  error  is  obviated  by 
withdrawing  it  from  the  consideration 
of  the  Jury. 

Wallace  v.  (Commonwealth,  1  Ky. 
Opin.  316. 

The  court  erred  in  not  permitting 
the  defendant  to  examine  the  clerk  of 
the  court,  whose  deposition  had  Just 
been  read,  and  prove  by  him  that  at 
the  time  the  judgment  was  entered 
the  motion  and  grounds  for  new  trial 
were  filed  and  entered. 

Green  v.  Stevens,  1  Ky.  Opin.  36. 

§44.  Offer  of  proof. 

§46< Showing   grounds   or   purpose 

of  admission.  I 

Where  a  party  offers  a  witness  to 
prove  a  fact,  and  objection  is  made  to  | 
a  question    asked    him,    an    offer    to  - 
prove  by  the  witness  a  certain  fact 
should  be  made,  as  the  court  in  the 
absence   of  such   a   statement  as   to 
what   the   witness    will    swear   to    in 
answer  to  the  question  can  not  know 
how  to  rule,  and  unless  such  a  state- 
ment   is    made    no    point    is    raised 
against  the  legality  of  such  ruling. 
Gentry  v.  Commonwealth,  12  Ky. 

Opin.  224. 

(B)  ORDER  OF  PROOF,  REBUTTAL 
AND  REOPENING  CASE. 

§61.  Scope  of  evidence  in  chief. 

EMdence  which  ought  to  have  been 

offered  in  chief  is  Inadmissible  when 

it   is   offered    after    the    evidence    in 

chief  has  been  closed  on  both  sides. 

Thos.    Dawson    v.    John    Conklin, 

6  Ky.  Opin.  600. 

§62.  Evidence  in  rebuttai. 

Where  a  witness  is  permitted  to 
correct  and  explain  his  testimony  after 
the  case  has  been  closed,  and  in  do- 
ing so  he  gives  testimony  and  makes 
statements  bearing  on  the  merits  of 
the  case,  which  he  had  not  previously 
made  and  which  were  calculated  to 
have  some  effect  on  the  Jury,  the  op- 
posing party  should  be  afforded   the 
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dence,  and  should  be  allowed  a  rea- 
sonable time  in  which  to  do  so. 

Hurst  V.  Kellar,  3  Ky.  Opin.  327. 

§65.  Reopening  case  for  further  evi- 
dence. 

§68. After  close   of  evidence. 

It  is  not  error,  after  the  evidence 
is  concluded,  for  the  court  to  refuse 
to  permit  a  witness  to  be  recalled  to 
testify  that  after  the  injury  by  the 
explosion  of  a  boiler  the  superintend- 
ent had  told  the  witness  that  the  com- 
pany knew  the  boiler  was  unsafe,  and 
Induced  the  injured  employe  to  con- 
tinue to  use  it  by  promising  him  to 
repair  it,  for  the  narration  was  not  a 
part  of  the  res  gestae. 

Black's  Admx.  v.   Marion  County 
Distillery  Co.,  12  Ky.  Opin.  621. 

(C)      OBJECTIONS,      IVIOTIONS     TO 
STRIKE  OUT,  AND   EXCEPTIONS. 

§73.  Right  to  object. 

§  75. Estoppel  or  waiver. 

The  failure  to  have  the  court  pass 
upon  exceptions  taken  to  the  introduc- 
tion of  evidence  is  a  waiver  of  all 
objections  to  evidence. 

Yarbra  v.  Specht,  8  Ky.  Opin.  521. 

Where  a  litigant  enters  a  motion  to 
compel  an  adversary  to  elect  from 
among  parties  the  one  against  which 
he  will  proceed  and  then  proceeds 
to  trial  without  first  requiring  the 
court  to  rule,  he  abandons  such  mo- 
tion. 

Bell  V.  Coleman,  13  Ky.  Opin.  403. 

§80.  Sufficiency  and  scope  of  objec- 
tion. 
Where  an  illegal  question  is  pro- 
pounded to  a  witness  it  is  not  enough 
to  object  in  case  he  is  permitted  to 
answer,  but  there  must  be  a  motion 
to  exclude  it  from  the  Jury. 

Aubrey  v.   Commonwealth,   5   Ky. 
Opin.   207. 

§  99.  Exceptions. 

Where  the  commissioner's  report 
was  offered  to  ])e  read  as  evidence 
on  the  trial,  which  was  objected  to 
and  overruled,  and  the  court  refused 
to  dispose  of  the  exceptions  to  th^ 
report,  to  which  no  exceptions  were 
taken,   thereby  the  objections  to  the 
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ruling    of   the    court,    permitting   the 
report  to  be  read,  were  waived. 

English  v.  Kulp  &  Collings,  5  Ky. 
Opin.  655. 

The  overruling  of  exceptions  to  a 
party's  testimony  is  at  most  but  a 
harmless  error  when  his  cause  is 
made  out  by  other  evidence  in  the 
case. 

Burks    V.    Strader,    13    Ky.    Opin. 
101. 


V.  ARGUMENTS  AND  CONDUCT  OF 

COUNSEL. 

§112.  Limiting  scope  or  time  of  argu- 
ment. 

The  court,  in  Its  discretion,  has 
power  to  limit  the  time  that  shall 
be  given  for  argument  in  a  cause  tried 
therein,  but  should  not  abuse  such  dis- 
cretion. 

Nahm  v.  Aden,  8  Ky.  Opin.  82. 

§113.  Statements    as    to    facts,    com- 
ments and  arguments. 
§  120. Matters  not  sustained  by  evi- 
dence. 
It  is  not  error  for  the  court  to  stop 
counsel  from  argument  regarding  the 
analysis  of  blood  found  on  the  cloth- 
ing of  the  accused  where,  in  fact,  no 
analysis  of  such  blood  was  shown  by 
the  evidence. 

Austin  V.  Commonwealth,   11  Ky. 
Opin.   664. 

VI.  TAKING    CASE    OR    QUESTION 

FROM  JURY. 

(A)    QUESTIONS    OF    LAW    OR    OF 
FACT    IN    GENERAL. 

§  135.  Questions  of  law  or  of  fact. 

Section  34  of  the  Civ.  Code  makes 
the  Jury  the  triers  of  questions  of 
fact,  but  it  does  not  take  away  from 
the  judge  the  right  to  determine 
whether  or  not  any  fact  conducing  to 
establish  the  cause  of  action,  or  the 
grounds  of  defense,  has  been  proved, 
but  this  should  be  determined  by  his 
instructions. 

Gartln    v.    Lucker,    4    Ky.    Opin. 
442. 

"Where  there  Is  a  contrariety  of  evi- 
dence,   It    peculiarly    belongs    to    the 


Jury   to   decide  upon  its   weight  and 
the  credibility  of  the  witnesses. 

Beckley  v.  Hayman,  1  Ky.  Opin. 
457. 

The  question  of  duress  as  to  one  of 
the  defendants  In  an  action  on  a  note 
is  a  fact  within  the  peculiar  province 
of  the  Jury  to  determine  from  the 
evidence  and  circumstances  before 
them. 

Potter  V.  Rams,   2   Ky.   Opin.  67. 

Whether  a  fact  alleged  In  any  part 
of  the  pleadings  be  material  or  imma- 
terial to  the  matter  in  issue,  is  a 
question  of  law  for  the  court. 

Noland  v.  Shepherd,  2  Ky.  Opin. 
164. 

Where  the  evidence  is  conflicting,  It 
Is  peculiarly  within  the  province  of 
the  Jury,  and  a  peremptory  Instrnc- 
tlon  Is  Improper. 

Patrick    V.    Whltaker's    Admr.,   3 
Ky.   Opin.   532. 

§  136. Questions  of  law  or  fact  in 

general. 
Where  a  damage  suit  is  tried  and 
the  Jury  return  a  verdict  for  the  re- 
covery of  money,  and  a  motion  for  a 
new  trial  is  filed,  the  Judge  has  no 
right  to  assess  the  damages  and  to 
deny  to  either  party  their  right  to 
have  the  damages  assessed  by  the 
Jury;  and  the  measure  or  amount  of 
damages,  where  the  proof  authorizes 
a  recovery.  Is  within  the  discretion  of 
the  Jury  not  to  exceed  the  amount 
claimed  In  the  petition;  and  the  Judge 
has  no  right  to  Invade  the  province  of 
the  Jury  and  decide  what  in  his  opin- 
ion the  plaintiff  should  recover.  It 
being  error  for  him  to  announce  that 
unless  the  plaintiff  will  remit  a  part 
of  the  recovery  he  will  grant  a  new 
trial  regardless  of  whether  errors 
were  made  at  the  trial  or  not. 

Chattaroi    R.    Co.    v.    Tveftwltch's 
Admr.,  13  Ky.  Opin.  480. 

(D)     DIRECTION    OF    VERDICT. 

§  167.  Nature  and  grounds. 

§  168. In  general. 

Where  there  Is  some  evidence  con- 
ducing to  prove  the  contention  of  a 
party.  It  Is  error  for  the  court  to  In- 
struct the  Jury  to  find  for  the  other 
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party,  as  the  evidence  in  such  a  case 
should  be  submitted  to  the  jury  for 
its  determination. 

Adams  v.  Craycroft,  10  Ky.  Opin. 
784. 

A  peremptory  instruction  to  find  for 
defendants  in  an  action  on  subscrip- 
tion to  a  turnpike  road,  was  held  erro- 
neous, where  there  was  evidence  to 
show  that  the  road  was  not  put  un- 
der contract  before  a  certain  amount 
of  the  stock  was  subscribed  for,  and 
that  the  road  was  properly  located. 
Berry's  Station  &c.  Turnpike  Co. 
V.  Redmon,  6  Ky.  Opin.  347. 

On  an  appeal  from  a  judgment  based 
on  a  verdict  rendered  in  pursuance 
of  a  peremptory  instruction,  the  only 
question  is.  Was  there  any  evidence 
tending  to  show  a  right  of  recovery? 
If  there  was,  then  it  should  be  left 
to  the  jury  without  such  instruction, 
for  the  jury  and  not  the  judge  is  re- 
quired to  weigh  the  evidence. 

Halloran's  Admr.  v.  Louisville,  C. 
&  L.  R.  Co.,  12  Ky.  Opin.  300. 

In  a  suit  against  a  railroad  company 
for  the  death  of  its  employe,  when 
the  testimony  is  conflicting,  it  is  the 
province  of  the  jury  to  consider,  com- 
pare and  weigh  it;  and  where  there 
is  any  evidence  to  establish  the  mat- 
ter in  issue,  a  request  for  a  peremp- 
tory instruction  should  not  be  granted. 
Tubb's  Admr.  v.  Cincinnati  South- 
em  R.  Co.,  13  Ky.  Opin.  890. 

§169. Verdict  for  defendant. 

Where  a  cause  of  action  is  pleaded 

in  a  petition,  and  no  proof  submitted 

to  prove  it,  the  court  should  instruct 

the  jury  to  find  for  the  defendant. 

Jackson   v.    Jefferson's    Admr.,    9 

Ky.  Opin.  45. 

To  authorize  a  peremptory  instruc- 
tion, as  in  case  of  a  non-suit,  it  should 
appear  that,  admitting  the  testimony 
to  be  true  and  every  inference  that 
Is  fairly  deducible  from  it,  the  plain- 
tiff has  still  failed  to  support  his 
claim. 

Baxter  v.  Tye,  9  Ky.  Opin.  78. 

§170. ^Verdict  for  plaintiff. 

A  peremptory  instruction  to  find  for 
defendant  in  an  action  on  subscrip- 
tions to  a  turnpike  road,  was  held  er- 


roneous, where  there  was  evidence 
to  show  that  the  road  was  not  put 
under  contract  before  a  certain  amount 
of  the  stock  was  subscribed  for,  and 
that  the  road  was  properly  located. 
Berry's  Station  &c..  Turnpike  Co. 
V.  Redmon,  6  Ky.  Opin.  347. 

§171.  Power  of  court. 

It  is  error  to  give  a  peremptory 
instruction  to  find  for  the  defendant 
where  the  evidence,  when  all  consid- 
ered, conduces  to  some  extent  to 
prove  the  trespass  as  laid  in  the  peti- 
tion. 

Blunk  V.  Regatt,  5  Ky.  Opin.  201. 

The  facts  to  be  applied  by  the  jury 
were  not  such  as  to  authorize  a  per- 
emptory instruction. 

Gracy  v.  Crow,  1  Ky.   Opin.  540. 

Where  neither  the  judgment  nor 
execution  under  which  a  coroner's 
deed  purports  to  have  been  made,  was 
offered  in  evidence,  which  was  neces- 
sary to  render  the  deed  competent, 
a  peremptory  instruction  was  proper. 
Perkins  v.  Smith,  2  Ky.  Opin.  407. 

"Where  there  is  some  contrariety  of 
evidence,  a  peremptory  instruction 
should  not  be  given,  even  though  a 
second  instruction  be  given,  which 
might  have  cured  the  improper  per- 
emptory  instruction. 

Howard   v.   Murphy,   2   Ky.   Opin. 
554. 

Where  there  is  a  contrariety  of  evi- 
dence, the  jury  should  be  permitted  to 
find  on  it  without  a  peremptory  In- 
struction. 

Howard   v.   Murphy,  2   Ky.   Opin. 
124. 

Where  there  is  an  apparent  confiict 
of  testimony,  on  a  question  of  war- 
ranty, the  jury  should  be  allowed  to 
decide  the  measure  of  damages,  and  a 
peremptory  instruction  is  improper. 
Payne  v.  Ditto's  Exrs.,  2  Ky.  Opin. 
61. 

Where  the  proof  does  not  clearly 
show  whether  the  possession  of  a 
plaintiff  was  as  a  joint  tenant,  and 
therefor  not  adverse  in  law,  or  was  in 
severalty,  and  therefore  apparently 
adverse  in  both  law  and  fact;    it  is 
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error  for  the  court  to  exclude,  by  in- 
struction, such  question  from  the  con- 
sideration of  the  jury. 

Sellers  v.  Sutton,  2  Ky.  Opin.  532. 

§  175.  Operation   and  effect  of  motion 

or  request. 

§  176. In  general. 

On  motion  for  a  peremptory  in- 
struction every  fact  the  evidence  con- 
duces to  establish  and  every  infer- 
ence the  jury  may  reasonably  draw 
from  the  facts  and  circumstances  in 
evidence  before  them  must  be  as- 
sumed to  be  established. 

Bowman  v.  Van  Pelt,  9  Ky.  Opin. 

884. 

VII.    INSTRUCTIONS   TO   JURY. 


(A)   PROVINCE     OF     COURT 
JURY  IN  GENERAL. 


AND 


§  184.  Nature  and  scope  of  iMues. 

An  instruction  otherwise  correct 
should  not  be  given  when  there  is  no 
issue  of  fact  or  law  to  base  it  upon, 
since  instructions  should  fit  the  state 
of  case  shown  by  the  evidence. 

Lewis   V.   Cox,  13   Ky.  Opin.   447. 

§188.  Inferences  from  evidence. 

An  instruction  which  in  effect  tells 
the  Jury  to  give  the  evidence  such 
consideration  and  weight  in  making 
up  their  verdict  as  they  may  deem 
proper,  is  not  prejudicial  to  defend- 
ant, as  it  left  the  jury  free  to  act  and 
can  hardly  be  regarded  as  an  instruc- 
tion. 

Curd  V.  Stinnett,  6  Ky.  Opin.  727. 

§  194.  Weight  and  sufficiency  of  evi- 
dence. 
It  is  proper  for  the  court  to  refuse 
to  instruct  the  jury  as  to  the  degree 
or  character  of  the  evidence  neces- 
sary to  establish  a  mistake  in  a  con- 
tract, since  it  is  the  province  of  the 
jury  to  pass  upon  the  weight  of  the 
evidence  and  to  determine  from  all 
the  evidence  admitted  whether  there 
was  a  mistake. 

Continental  Insurance  Co.  v.  Ran- 
dolph, 11  Ky.  Opin.  125. 

§  197.  Determination    of   questions    of 
law. 
Where  a  partial  record  is  allowed 
to  be  introduced,  to  prove  a  particu- 


lar fact,  an  instruction  that  the  jury 
had  the  "right  to  take  into  considera- 
ion  the  lapse  of  time  from  said  pay- 
ment up  to  the  bringing  of  the  suit, 
and  all  other  facts  proved  before 
them,  in  forming  their  conclusion," 
was  erroneous,  in  that  the  law  as 
well  as  the  facts  were  virtually  sub- 
mitted to  them. 

Crow's  Admr.  v.  Bush,  3  Ky.  Opin. 
463. 

§200.  Application  of  law  to  facts. 

An  instruction  was  properly  refused 
where  there  was  no  evidence  on  which 
to  base  it. 

Moore    v.    Lehman,    6    Ky.    Opin. 
607. 

(B)   NECESSITY  AND  SUBJECT- 
MATTER. 

§203.  Issues  and  theories  of  case  in 
general. 
An  issue  of  fact  not  raised  by  the 
pleadings  should  not  be  submitted  to 
the  jury  by  instruction. 

Van  Winkle  v.  Keyer,  7  Ky.  Opin. 
585. 

The  court  is  not  bound  in  a  civil 
case  to  include  in  its  instructions  to 
the  jury  the  whole  law  of  the  case, 
and  there  can  be  no  reversal  because 
the  whole  law  of  the  case  may  not 
have  been  given,  unless  instructions 
are  presented  and  the  court  Is  re- 
quested to  give  them. 

Newport  St.  R.  Co.  v.  Johnson,  11 
Ky.  Opin.  35. 

§210.  Credibility  of  witnesses. 

Where  appellant  asked  for  an  In- 
struction to  the  effect  that,  if  any 
witness  for  appellee  had  sworn  to  a 
material  fact  on  trial,  knowing  at  the 
time  that  the  statement  was  false,  the 
jury  had  the  right  to  disregard  the 
whole  testimony,  the  instruction 
should  be  given. 

Rucker  v.  Johnston,  5  Ky.  Opin. 
582. 

(C)    FORIVI,   REQUISITES,  AND  SUF- 
FICIENCY. 

§220.  Time   for    giving    instruction. 

It  was  held  that  the  court  did  not 
abuse  its  discretion  in  refusing  to  give 
a  requested  instruction  after  the   ar- 
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gument  was  concluded  and  the  case 
submitted  to  the  jury. 

O'Daniel  v.  O'Danlel,  6  Ky.  Opin. 
476. 

§222.  Written    instructions. 

The  trial  court  is,  on  motion  of 
either  party,  required  to  instruct  the 
jury  on  the  law  applicable  to  the  case, 
and  the  instructions  must  be  in  wrlt- 
hig,  and  in  discharging  that  duty  the 
court  may  adopt  such  instructions 
prepared  by  the  attorneys  as  he  may 
deem  applicable,  or  he  may  reject  all 
those  thus  prepared  and  write  out 
such  as  he  may  deem  applicable  to 
the  case,  and  this  must  be  done  when 
the  evidence  is  closed. 

Prentice  v.  Commonwealth,  5  Ky. 
Opln.  424. 

Where  the  jury  returned  into  court 
and  asked  that  the  instructions  be 
simplified,  and  the  court  gave  oral 
instructions  in  explanation  of  the  writ- 
ten instructions  already  given,  such 
action  was  error,  as  the  provision  of 
the  Code  requires  instructions  to  be 
in  writing,  where  either  party  re- 
quests it,  and  is  imperative. 

Graves's  Exr.  v.  Clark's  Admr.,  5 
Ky.  Opin.  639. 

§228.  Form  and  language  in  general. 

A  mere  abstract  proposition  of  law 
should  not  be  submitted  to  the  jury 
without  evidence  upon  which  to  base 
it. 

Geer  v.  Winston,  1  Ky.  Opin.  373. 

Questions  of  fact  an^  not  of  law 
should  be  submitted  to  the  jury  for 
determination. 

Minor   v.    Clarkson,   1   Ky.    Opin. 
389. 

Even  an  instruction  given  to  modify 
an  erroneous  one  previously  given  will 
generally  confuse  and  mislead  a  jury; 
and  when  it  is  separate  and  inde- 
pendent, and  without  reference  to  the 
erroneous  instruction,  it  does  not  cor- 
rect the  error. 

Grubbs  v.  Black,  1  Ky.  Opin.  501. 

An  instruction  which  in  effect  tells 
the  jury  that  the  measure  of  compen- 
sation for  the  injury  complained  of  in 
the  petition,  is  double  the  fair  and 
reasonable  rent  of  his  property  for  the 


time  he  was  wrongfully  kept  out  of 
possession,  is  not  improper  or  erro- 
neous. 

Stemmell  v.  Waters,  2  Ky.  Opin. 
211. 

An  instruction  which  contains  a 
mere  abstract  proposition  without  ref- 
erence to  any  evidence  offered  on 
the  trial  should  be  rejected,  and  an 
instruction  making  one  isolated  cir- 
cumstance or  fact  more  prominent 
than  other  facts  or  circumstances, 
should  not  be  given. 

West  v.  Mason,  2  Ky.  Opin.  316. 

An  instruction  upon  a  mere  ab- 
stract proposition  of  law  should  never 
be  given  without  some  evidence  to 
authorize  it. 

Langley   v.    Taylor,   2   Ky.    Opin. 
305. 

It    is    error    to    instruct    the    jury 
that  they  ought  to  take  as  true  all 
the  allegations  in  the  petition  not  de- 
nied by  the  defendant  in  his  answer. 
Noland  v.  Shepherd,  2  Ky.  Opin. 
154. 

It  was  held  that  the  word  "procure," 
as  used  in  an  instruction,  was  used 
in  its  ordinary  signification,  and  that 
it  can  not  be  presumed  that  the  jury 
attached  to  it  a  meaning  different 
from  that  which  persons  of  ordinary 
education  would  give  it  under  the  cir- 
cumstances. 

Peabody  v.  Spalding,  6  Ky.  Opin. 
527. 

There  is  great  danger  of  giving  un- 
due importance  to  isolated  facts  by 
singling  them  out  and  giving  a  special 
instruction  on  them. 

Rothchild   v.   Floyd,   1   Ky.   Opin. 
297. 

§231.  Sufficiency  as  to  subject-mat- 
ter. 
If  the  instructions  present  the  law 
of  the  case  in  an  intelligible  manner, 
the  Court  of  Appeals  had  no  super- 
visory power  over  them. 

Prentice  v.  Commonwealth,  5  Ky. 
Opin.  424. 

When  a  partial  record  is  introduced 
to  prove  a  particular  fact,  the  court 
should   confine   its   use   to   that   sole 
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object,   and  prevent   any  delusion   of 
the  jury  thereby. 

Crow's  Admr.  v.  Bush,  3  Ky.  Opln. 
463. 

The  words,  "actual  payment,"  used 
in  instructions,  were  calculated  to 
mislead  the  jury  and  withdraw  from 
their  consideration  all  the  testimony 
bearing  on  the  issue,  except  that  which 
is  direct  and  positive  in  character. 
Grave's  Exr.  v.  Clark's  Admr.,  5 
Ky.  Opin.  639. 

An  instruction  which  selects  from 
all  the  facts  proven  those  most  favor- 
able to  the  party  offering  it  should  be 
refused. 

Grave's  Exr.  v.  Clark's  Admr.,  5 
Ky.  Opin.  639. 

An  instruction  should  never  be  given 
where  there  is  no  evidence  upon  which 
to  base  it. 

Godsey  v.  Godsey,  5  Ky.  Opin.  627. 

§244.  Undue  prominence  of  particular 
matters. 
An  instruction  grouping  together 
certain  facts  established  by  the  evi- 
dence, and  giving  undue  prominence  to 
them,  should  be  refused. 

Lee's  Admr.  v.  Harper,  7  Ky.  Opin. 
618. 

An    instruction    which    enumerates 

particular   facts   and   gives   emphasis 

and  prominence  to  them,  is  erroneous. 

Starkie  v.  Ogden,  7  Ky.  Opin.  105. 

In  a  suit  by  a  bank  to  hold  its  cash- 
ier liable  for  the  loss  of  money  ab- 
stracted from  the  bank  by  the  teller 
serving  under  the  cashier,  an  instruc- 
tion is  erroneous  and  unfair  when  it 
makes  prominent  the  testimony  of  the 
one  side  and  omits  to  do  so  on  the 
other. 

Pepper  v.  Planters'  Nat.  Bank  of 
Louisville,  12  Ky.  Opin.  219. 

(D)     APPLiCABiLITY     TO     PLEAD- 
ING8   AND    EVIDENCE. 

§249.  Application  of  instruction  to 
case. 
Where  one  claims  to  have  been  em- 
ployed by  an  agent  and  not  by  the 
principal,  and  there  is  no  evidence 
even  tending  to  show  his  employment 
by  the  principal,  an  instruction  or  in- 
terrogatory as  to  any  employment  by 


any  one  else  would  be  improper,  for 
instruction  should  apply  to  the  case 
in  hand. 

Rudd  V.  Nashville,  C.  &  St.  L.  R. 
Co.,  13  Ky.  Opin.  1118. 

§251. Pleadings  and  issues. 

An  instruction  to  the  effect  that  the 
plaintiff  is  entitled  to  recover,  as  a 
part  of  his  damages,  for  loss  of  time 
and  loss  of  employment,  is  erroneous 
when  there  is  no  averment  in  his  com- 
plaint of  any  such  loss. 

Morgan  v.  Wood,  8  Ky.  Opin.  101. 

The  court  is  not  required  to  instruct 
on  an  issue  not  raised  by  the  plead- 
ings, nor  on  a  state  of  facts  not  dis- 
closed by  the  evidence  in  a  given  case. 
Cincinnati  Southern  R.  Co.  v.  Mil- 
ler, 10  Ky.  Opin.  515. 

§252. Facts  and  evidence. 

An   instruction  which   does  not  in- 
form the  jury  in  express  terms  that 
their  finding  must  be   from  the  evi- 
;  dence,  is  not  fatally  defective,  where 
'  such  is  implied  from  the  language  of 
the  instruction. 

Langdon  v.  Kirtly,  7  Ky.  Opin.  630. 

An  instruction  is  erroneous  when 
based  on  a  statement  of  facts  not  wa^ 
ranted  by  the  evidence. 

Dulaney  v.  Nunnery.  13  Ky.  Opin. 
710. 


<E)    REQUEST8    OR    PRAYERS. 

§255.  Necessity  in  general. 

Counsel  should  ask  instructions  up- 
on such  points  as  they  desire,  and 
when  none  are  especially  asked  the 
court  trying  the  cause  has  a  right  to 
assume  that  such  as  are  given  meet 
the  views  of  counsel,  and  upon  an 
appeal  the  Court  of  Appeals  will  as- 
sume that  the  omission  to  give  further 
instructions  was  assented  to. 

Smith  V.  Berry,  8  Ky.  Opin.  795. 

It  is  not  the  duty  of  the  court  in 
instructing  a  Jury  in  a  civil  cause  to 
give  all  the  law  applicable  to  the  case, 
unless  proper  instructions  are  pre- 
sented by  parties  or  their  counsel; 
since  the  rule  that  requires  a  court 
to  instruct  the  Jury  giving  all  the  law 
applicable  to  the  case  applies  only  to 
criminal  cases. 

Eckert  v.  Wolf,  9  Ky.  Opin.  309. 
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§267.  Modification  or  substitution  by 
court. 
Error  in  refusing  to  give  or  in  quali- 
fying instructions  given,  is  waived  by 
failure  to  object  and  except  to  such 
action  of  the  court. 

Laney  v.  Pase,  7  Ky.  Opin.  587. 

§268.  Refusal  of  requests. 

An  instruction  should  be  refused  if 
it  is  difficult  to  understand  the  mean- 
ing of  the  language  used. 

Olds  V.  Harlowe,  7  Ky.  Opin.  302. 

<F)      OBJECTIONS      AND      EXCEP- 
TIONS. 

§273.  Time  for  objection  or  exception. 
An  objection  to  an  instruction  must 
be  made  at  the  time  the  court  is  asked 
to  give  it,  and  If  it  is  then  given  the 
ruling  of  the  court  must  be  excepted 
to. 

Cook  V.  Scott,  5  Ky.  Opin.  187. 

§282.  Sufficiency  and  scope  of  excep- 
tions to  failure  or  refusal  to  in- 
struct. 
To  avail  himself  of  an  error  in  an  in- 
struction, the  party  against  whom  it 
is  given,  must  object  to  it  when  it  is 
offered,   and   if  given,   except  to  the 
ruling  of  the  court. 

Prather  &  Smith  v.  Wilson  &  Co., 
4  Ky.  Opin.  249. 

§284.  Effect  of  failure  to  object  or  ex- 
cept. 
Where  instructions  are  not  objected 
to  when  offered,  nor  excepted  to  when 
given,  the  error,  if  any,  is  waived. 
Carson  v.  Thompson,  3  Ky.  Opin. 
65. 

When  no  objection  is  made  to  an  in- 
struction asked  by  the  plaintiff,  but  a 
mere  exception  is  taken,  no  question 
Is  raised  by  such  exception,  under 
Code  (1876),  §  333,  there  must  be  both 
an  objection  and  an  exception. 
Bibb  V.  HaU,  11  Ky.  Opin.  877. 

(G)    CONSTRUCTION    AND   OPERA- 
TION. 

§286.  Construction  of  particular  in- 
structions. 
The  instruction  of  the  court  that 
the  jury  must  find  for  D,  "unless  they 
shall  believe  from  the  evidence  in  the 
whole  case  that  M  took  the  possesBlon 


originally  as  the  tenant  of  Y,"  was 
simply  tantamount  to  saying  that 
though  this  wa6  proven  by  one  wit- 
ness, yet  if  upon  the  whole  evidence 
in  the  case,  "you  believe  this  is  not 
the  fact,  you  will  find  for  D." 

Gasney  v.  Downton,  3  Ky.  Opin. 
631. 

Where  in  an  action  on  a  medical  ac- 
count, the  jury  after  retiring,  return- 
ed into  court  and  requested  of  the 
judge  "what  kind  of  proof  was  re- 
quired," and  they  were  told  that  less 
proof  was  sufficient  to  establish  a 
medical  account,  than  any  other  spe- 
cies, but  they  should  be  "satisfied"  the 
account  was  just,  the  statement  was 
too  vague  and  indefinite,  and  calcu- 
lated to  mislead  the  jury. 

I         Bailey  v.  Jackson,  3  Ky.  Opin.  718. 

I 

Where  the  court  substantially  in- 
structed the  jury  that  they  should  find 
for  the  appellant  unless  they  believed 
he  had  induced  P  to  trade  for  the  note 
by  conceding  that  it  was  a  good  debt 
and  agreeing  he  would  pay  it,  it  is  not 
erroneous. 

Jackson  v.   Pitman,   5   Ky.   Opin. 
550. 

§295.  Construction      and      effect      of 
charge  as  a  whole. 
Instructions  to  a  jury  may  be  con- 
strued   together    so    as    to    give    the 
proper  effect  to  all. 

Louisville  &  N.  R.  Co.  v.  Elkin,  4 
Ky.  Opin.  271. 


VIII.     CUSTODY,     CONDUCT.     AND 
DELIBERATIONS  OF  JURY. 

§  303.  Separation. 

Where,  without  objection,  a  jury  is 
dispersed  under  charge  of  the  court, 
and  before  recalled,  part  of  them  serve 
in  another  case,  neither  litigant  can 
be  heard  to  complain. 

Patrick    v.    Whitaker's    Admr.,    3 
Ky.  Opin.  532. 

The  separation  of  the  jury  without 
the  court's  consent  is  a  misdemeanor, 
but  it  is  not  sufficient  of  itself  to 
vitiate  the  verdict,  especially  where  it 
appears  that  the  separation  took 
place  after  the  verdict  had  been  agreed 
upon. 

WilUams  v.  Noel,  8  Ky.  Opin.  834. 
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Where  the  sheriff  lodged  the  jury  in  i 
a  hotel  and  the  various  rooms  wherein 
the  members  slept  were  locked  by  the 
sheriff,  and  no  charge  is  made  that 
any  of  them  were  tampered  with,  such 
a  keeping  together  is  a  sufficient  com- 
pliance with  the  code  relative  to  keep- 
ing the  jury  together. 

Minor  V.   Commonwealth,  12   Ky. 
Opin.  211. 

§304.  Misconduct  of  jurors. 

Where  a  few  members  of  the  jury, 
on  their  way  to  the  jury  room,  step 
aside  to  a  water  closet  for  a  few 
moments,  but  converse  with  no  one, 
such  act  does  not  constitute  miscon- 
duct. 

Rouse  V.  McFarland,  10  Ky.  Opin. 
218. 

§307.  Taking  papers  or  articles  to 
Jury  room. 
There  can  be  no  legal  objection  to 
the  jury  taking  to  their  rooms  the 
pleadings  In  the  case,  although  a  de- 
murrer had  been  sustained  to  parts 
of  them,  nor  is  the  exhibition  of  a 
lease  involved  in  a  suit  prejudicial  er- 
ror, particularly  where  no  objection  is 
made  by  the  parties  thereto. 

Steele   v.   Swayne,   11   Ky.   Opin. 
949. 

Where  appellee's  attorney  had 
knowledge  that  certain  depositions, 
not  read  to  the  jury,  were  taken  by 
them  to  the  jury  room  with  the  papers 
in  the  case,  such  knowledge  of  the  at- 
torney amounts  also  to  knowedge  of 
the  parties,  and  failure  to  take  any 
steps  to  prevent  the  illegality  amounts 
to  estoppel  of  the  parties  from  asking 
the  court  to  set  the  verdict  aside  on 
account  of  such  illegality. 

Shelby  v.  Mock,  7  Ky.  Opin.  257. 

§312.  instructions  after  submission  of 

cause. 
It  is  not  error  to  reinstruct  the 
jury  and  more  correctly  and  fully  de- 
fine the  law  to  them  after  they  had 
returned  and  were  about  to  render  a 
verdict  not  in  accordance  with  the 
law. 

Francis  v.  Commonwealth,   3   Ky. 

Opin.   422. 

§315.     Manner  of  arriving  at  verdict. 

A  jTidgraent  will  not  be  set  aside, 
and  reversed  where  a  jury  had  arrived 


at  a  verdict,  by  dividing  the  amount 
that  each  one  honestly  thought  the 
plaintiff  in  an  action  ought  to  re- 
cover by  12,  after  the  respective 
amount  had  been  aggregated  and  mak- 
ing one-twelfth  thereof  their  verdict 
Spalding  v.  Eklmonson,  3  Ky.  OpiiL 
425. 

IX.    VERDICT. 

(A)     GENERAL    VERDICT. 

§318.  Necessity  and  sufficiency  of 
general  finding. 
Mistake  by  juries  and  injudicial 
finding,  in  a  few  exceptional  cases, 
must  be  submitted  to  rather  than  to 
unsettle  long-established  and  familiar 
principles. 

Billings     V.     Montizriffe,     1    Ky. 
Opin.  479. 

§329.  Responsiveness   to    issues. 

Where  the  complaint  is  for  re- 
covery of  a  single  tract  of  land  con- 
taining 335  acres,  described  by  bound- 
aries, and  the  verdict  is  for  four  dif- 
ferent tracts  containing  43,  24,  11,  and 
37  acres,  respectively,  which  are  de- 
scribed by  name  only,  and  the  sherifT 
is  unable  to  locate  them  from  the  de- 
scription given,  the  verdict  is  fatally 
defective. 

Colcord    V.    Arnold,    7    Ky.   Opin. 
506. 

§330.  Several   counts  or   issues. 

Where  there  is  more  than  one 
count  in  a  complaint,  and  it  can  not 
be  determined  under  which  count  the 
jury  made  their  finding,  if  an  instruc- 
tion given  is  erroneous  under  either, 
judgment  will  be  reversed  for  such 
error. 

Green  v.  McGowan,  13  Ky.  Opin. 
997. 

§331.  Certainty   in  general. 

A  verdict  was  held  sufficiently  cer- 
tain to  authorize  a  judgment,  not- 
withstanding the  omission  of  the 
word  "dollars,"  where  its  tenor  and 
effect  are  unmistakable. 

Shelby  v.  Mock,  7  Ky.  Opin.  257. 

§332.  Amount    of    recovery. 

A  verdict:  "We  the  jury  find  for 
the  plaintifiF  six  hundred  dollars  as 
claimed  in  the  petition,"  upon  which 
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a  judgment  was  rendered  for  six  hun- 
dred dollars  with  interest  from  the 
date  of  the  note,  was  in  substance 
for  the  debt  mentioned  in  the  peti- 
tion, and  authorized  the  court  to  ren- 
der a  judgment  for  the  amount  due 
with  interest  thereon. 

Chalfant   &    Morris   v.   Asbury,    5 
Ky.  Opin.  241. 

When  a  verdict  leaves  no  fact  to  be 

ascertained  by  the  court,  but  a  mere 

calculation  to  be  made,  it  is  not  void. 

Hamilton  v.  Barnes,  5  Ky.  Opin. 

167. 

§338.  Amendment  or  correction. 

§340y By  court. 

Where  a  fact  in  issue  depends  for 

its  establishment  upon  the  opinion  of 

witnesses,    its    decision    by    the    jury 

will  not  be  disturbed  by  the  court. 

Sayers  v.  Stoner  &  Roby,  10  Ky. 

Opin.  358. 

§344.  Affidavit  of  Jurors  to  sustain  or 
impeach  verdict. 
The  affidavit  of  a  juror  as  to  the 
grounds  of  a  verdict  is  inadmissible  in 
a  motion  for  a  new  trial. 

Staples  V.  Leonard,  3  Ky.   Opin. 
659. 

The  affidavit  of  jurors  can  not  be 
received  to  prove  misbehavior  in  their 
fellow  jurors  for  the  purpose  of  im- 
peaching their  verdict. 

Spalding  V.  Edmonson,  3  Ky.  Opin. 
425. 

The  evidence  of  a  juror  will  not  be 
heard  to  impeach  his  own  verdict. 
Rouse  V.  McFarland,  10  Ky.  Opin. 
218. 

§345.  Objections  and  exceptions. 

Where  there  is  a  contrariety  of  evi- 
dence, the  verdict  of  the  jury  must 
stand,  unless  the  court  erred  in  giving 
or  refusing  instructions. 

Steadman  v.  Rodgers,  1  Ky.  Opin. 
205. 

Wliere  plaintiff  was  employed  to  de- 
feat a  $300,000  subscription  by  Chris- 
tian county  to  the  Henderson  &  Louis- 
ville Railroad  Company,  by  K,  B  and 
T;  and  the  evidence  is  conflicting  as 
to  which  one  made  the  actual  employ- 
ment, but  a  former  protest  against  the 
subscription  was  signed  and  filed,  and 
the  names  of  defendants  Thomas  and 


Baker  appeared  to  same;  and  It  ap- 
peared also  that  a  large  number  of 
citizens  in  the  lower  part  of  the  coun- 
ty desired  to  defeat  the  subscription, 
it  being  a  community  of  interest,  and 
a  concord  and  unity  of  action,  and  the 
name  of  T  appearing  as  a  signer  of 
the  petition  and  also  in  the  light  of  an 
employer,  a  verdict  in  his  favor  was 
erroneous. 

Kennedy   v.   Morris,   1   Ky.   Opin. 
421. 

(B)     SPECIAL     iNTERROGATORIES 
AND  FINDINGS. 

§346.  Power  of  jury  to  find  specially. 

§347, Special  verdict. 

Where  a  verdict  is  found  for  the 
plaintifT  in  a  damage  suit  against  a 
railroad  company  for  killing  a  person, 
and  the  special  findings  show  that  the 
death  was  caused  by  the  willful  neglect 
of  the  brakeman  operating  the  truck 
car,  and  the  defendant  claims  there 
was  no  evidence  to  sustain  such  a  find- 
ing, a  motion  for  a  judgment  on  the 
findings,  by  the  defendant,  should  be 
overruled,  the  proper  remedy  being 
to  move  for  a  new  trial. 

Casey's  Admr.  v.  Louisville  &  N. 
R.  Co.,  13  Ky.  Opin.  1071. 

§349.  Power  and  duty  of  court  to  re- 
quire special  findings. 
It  is  not  error  for  the  trial  court  to 
refuse  to  send  the  jury  back  after  it 
had  returned  with  its  verdict,  in  order 
that  other  findings  might  be  made 
upon  interrogatories  then  offered  for 
the  first  time. 

Adams  Express  Co.  v.  Hines,  10 
Ky.  Opin.  703. 

X.  TRIAL  BY  COURT. 

(A)     HEARING    AND    DETERIVIINA. 
TION   OF  CAUSE. 

§369.  Trial  of  special  issues  by  jury. 

§370. In  general. 

The  chancellor  may  submit  ques- 
tions of  fact  to  the  decision  of  a  jury, 
but  he  can  not  be  required  by  parties 
litigating  in  his  court  to  submit  any 
questions  to  a  Jury. 

Pfingst    V.    Wilson's    Exr.,    9    Ky. 
Opin.  488. 

§387.  Decision. 

The  motives  or  influences  which 
operate   upon   the   mind   of   the   trial 
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judge  in  making  a  decision  can  not 
be  Inquired  into  in  a  suit  between 
private  parties,  in  which  the  judg- 
ment is  in  no  manner  involved. 

Burton  v.  Wharton,  10  Ky.  Opin. 
760. 

Where  the  law  and  the  facts  are  by 
consent  of  the  parties  submitted  to  the 
court  below,  the  judgment  rendered  in 
such  cause  is  to  be  treated,  as  to  the 
issues  of  fact,  as  the  verdict  of  a  jury. 
Beall  v.  Bethel's  Admr.,  11  Ky. 
Opin.  567. 

XL  WAIVER  AND  CORRECTION  OF 
IRREGULARITIES  AND  ER- 
RORS. 

§406.  Defects    and    objections    which 
may  be  waived  or  cured  in  gen- 
erai. 
The  submission  of  a  cause  to  a  com- 
missioner who  was  given  the  power 
to  audit  and  settle  the  accounts  be- 
tween the  parties,  to  send  for  persons 
and    papers    and    take    proof    of    the 
claims,  was,  in  effect,  a  waiver  by  the 
parties  of  the  right  to  have  the  cause 
tried  by  a  jury. 

Eaves,  Weir  &  Dade  v.  Milliken, 
7  Ky.  Opin.  437. 

§409.  irreguiarities  in  conduct  of 
trial. 
Where  a  party  fails  at  the  trial  to 
except  to  the  action  of  the  court  In 
proceeding  to  trial  of  the  cause  with- 
out a  jury,  and  to  make  it  a  ground  of 
motion  for  a  new  trial,  the  error  of 
the  court  in  proceeding  to  trial  with- 
out a  jury  was  waived. 

Holmes  v.  Moore,  7  Ky.  Opin.  91. 

§421.  Instructions  to  jury. 

Unless  objections  are  made  at  the 
time  instructions  are  offered  the  er- 
rors in  them,  if  any,  are  to  be  con- 
sidered and  treated  as  waived. 

Hancock  v.  Payne,  1  Ky.  Opin.  257. 

TRIAL  DE  NOVO. 

See  Justices  of  the  Peace,  §  170. 
Of  appealed  case,  see  Appeal,  §  893. 

TROVER  AND  CONVERSION 

I.  ACTS     CONSTITUTING     CONVER- 
SION AND  LIABILITY  THERE- 
FOR. 
§    5.  Taking  of  property. 


§    6.  Detention  of  property. 
§  10.  Use  or  disposition  of  prop- 
erty. 
II.  ACTIONS. 

(A)  RiGHT  OF  ACTIONS  AND  DE- 

FEN8E8. 

§  15.  Title  and  right  to  possession 
of  plaintiff. 

§  17. Special  property  or  quali- 
fied interest  or  right. 

§  21.  Defenses. 

§  25.  Persons  liable. 

(B)  JURISDICTION,  PARTIES, 

PRELIiVIINARY        PROCEED^ 
INGS,  AND  PLEADING. 
§  34.  Issues,  proof,  and  variance. 

(C)  EVIDENCE. 

§  35.  Presumptions  and  burden  of 

proof. 
§  37.  Title  and  right  to  possession. 

(D)  DAMAGES. 

§  41.  Grounds     and     elements    of 

compensatory      damages     la 

general. 
§  43.  Value  of  property. 
§  44. Measure    of    damages  in 

general. 
§  48. Timber,  crops  and  other 

products  of  the  soil. 

See  Conversion. 

Conversion  of  attached  property  by 
sheriff,  see  Attachment,  §  168. 

Conversion  of  ward's  property  by  guar- 
dian, see  Guardian  and  Ward,  §  64. 

I.    ACTS    CONSTITUTING    CONVER- 
SION  AND   LIABILITY 
THEREFOR. 

§5.  Taking  of  property. 

A  defendant,  who  disposes  of  prop- 
erty taken  at  his  instance  though  not 
the  identical  property  he  described  in 
his  order  for  possession,  is  liable  for 
the  wrongful  conversion  thereof. 

Sawyier  v.   Hinson,    3    Ky.  Opin. 
231. 

Where  currency  is  placed  in  an  en- 
velope, and  delivered  to  a  party  to 
keep,  it  is  not  a  conversion  for  that 
party  to  place  several  hundred  dollars 
of  his  own  money  in  same. 

Sullivan  v.  Simpson's  Admr.,  4  Ky. 
Opin.  426. 

A  petition  for  aiding  and  abetting  a 
confederate  officer  in  tortlously  taking 
property,  without  a  description  of  the 
property  taken,  is  demurrable. 

Jenkins  v.  Bates,  4  Ky.  Opin.  118. 
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§6.  Detention  of  property. 

The  bare  possession  of  personal 
property,  without  the  absolute  or  strict 
legal  title,  confers  a  right  of  action 
against  a  mere  wrong-doer  having  no 
right  and  not  clothed  with  any  author- 
ity from  the  real  owner. 

Hunter  v.  Carter,  5  Ky.  Opin.  483. 

The  party  who  receives  property 
wrongfully  taken  by  another,  and  con- 
verts the  same  to  his  own  use,  is  not 
a  Joint  trespasser,  and  is  therefore  not 
responsible  for  damages  as  an  original 
trespasser. 

Lewis  V.  Ratliffe,  4  Ky.  Opin.  269. 

§10.  Use  or  disposition  of  property. 

Where  a  bill  of  sale  shows  that  ap- 
pellant had  possession  and  at  least  a 
qualified  interest  in  certain  tobacco, 
and  that  he  delivered  it  to  defendant, 
who  appropriated  it  to  his  own  use, 
the  law  implies  a  promise  to  account 
to  the  consignor  therefor. 

Belcher  v.  Givens,  1  Ky.  Opin.  93. 

II.  ACTIONS. 

(A)    RIGHT    OF    ACTION    AND    DE- 
FENSES. 

§15.  Title  and  riglit  to  possession  of 

plaintiff. 
An  action  for  conversion  will  not 
lie  by  a  wife  against  purchaser  of 
personal  property  from  her  husband, 
where  the  records  show  she  apquiesced 
therein  in  writing,  though  the  instru- 
ment was  defective. 

Whayne  v.  Howard,  4  Ky.   Opin. 

505. 

§17, Special   property   or  qualified 

interest  or  right. 
A  sheriff  who   levies   an  execution 
upon  personal  property  may  maintain 
trover  for  its  conversion. 

Daniels  v.   Dockery,  8  Ky.   Opin. 
668. 

§21.  Defenses. 

An  order  for  confiscation  of  prop- 
erty must  be  produced  as  a  defense, 
if  sought  to  be  available  as  justifica- 
tion. 

Mccarty's  Admr.  v.  Winn,  1  Ky. 
Opin.  177. 

§25.  Persons  liable. 

Defendant  was  not  legally  respon- 
sible for  taking  a  horse  when  done  in 


obedience  to  the  order  of  his  military 
commander. 

Commonwealth  v.  Flanary,  1  Ky. 
Opin.  183. 

(B)   JURISDICTION,  PARTIES,  PRE- 
LIMINARY PROCEEDINGS,  AND 
PLEADING. 

§34.  Issues,  proof,  and  variance. 

In  a  suit  charging  that  the  defend- 
ant wrongfully  took  possession  oi 
plaintiff's  horse  and  refused  to  de- 
liver the  same  to  the  plaintiff,  al- 
though demand  was  made,  the  defend- 
ant, under  a  general  denial,  can  not 
by  the  evidence  make  defense  of  con- 
fession and  avoidance. 

Lambert  v.  Smith,  8  Ky.  Opin.  700. 

<C)  EVIDENCE. 

§35.  Presumptions     and     burden     of 
proof. 

It  is  a  sufficient  identification  of 
money  placed  in  an  envelope  to  keep, 
that  certain  money  was  found  in  the 
envelope,  corresponding  in  amount; 
and  the  onus  was  not  on  the  claimants 
to  establish  that  the  notes  found  are 
the  identical  notes  delivered,  since 
those  denying  must  establish  that  they 
are  not. 

Sullivan  v.  Simpson's  Admr.,  4  Ky. 
Opin.  426. 

§37.  Title  and  right  to  possession. 

In  a  suit  by  a  tenant  against  his 
landlord  for  conversion,  where  it  is 
alleged  that  plaintiff's  father  as  well 
as  plaintiff  was  thrown  out  of  posses- 
sion, but  the  father  is  not  a  party  to 
the  suit,  and  the  court  refused  de- 
fendant's motion  to  strike  out  that 
part  of  the  petition  relating  to  the 
father,  if  such  ruling  was  proper,  then 
it  was  proper  to  prove  the  statements 
of  the  father  as  to  the  manner  of  his 
holding  the  possession. 

Wallace  v.  Monlinier,  11  Ky.  Opin. 
701. 

(D)   DAMAGES. 

§41.  Grounds  and  elements  of  com- 
pensatory damages  in  general. 
In  the  absence  of  a  literal  or  sub- 
stantial compliance  with  the  law  on 
the  part  of  the  jury,  the  court  can  not 
assess  damages. 

Lyons  v.  Ballard,  4  Ky.  Opin.  281. 
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§43.  Value  of  property. 

A  plaintiff  has  a  right  to  have  the 
highest  value  of  his  property  so  taken 
at  any  time  between  the  robbery  and 
the  judgment. 

Rhodus  V.  Ogg,  3  Ky.  Opin.  418. 

§44. Measure  of  damages  in  gen- 
eral. 
Where  the  owner  of  property  might 
have  treated  a  sale  of  the  property  as 
a  nullity,  but  instead  of  doing  so  elect- 
ed to  treat  it  as  a  conversion,  he  is 
not  entitled  to  more  than  the  value  of 
the  property  at  the  time  and  place  of 
conversion. 

Wilson  V.  Moore,  7  Ky.  Opin.  510. 

Where  a  landlord  is  charged  with 
taking  possession  of  his  tenant's  crops 
by  force  and  converting  them  to  his 
own  use,  if  the  proof  sustains  the 
charges  the  measure  of  damages 
should  be  the  value  of  the  property 
converted  less  the  value  of  the  rental 
of  the  land  for  the  time  it  was  rented. 
Wallace  v.  Monlinier,  11  Ky.  Opin. 
701. 

§4S< Timber,  crops  and  other  pro- 
ducts of  the  soil. 
In  an  action  of  trover  and  conver- 
sion, the  value  of  the  property  at  the 
time  of  the  conversion  not  to  exceed 
the  contract  price,  is  the  true  criter- 
ion. 

Cobb  &  Son  v.  Baker,  2  Ky.  Opin. 
324. 

TRUSTEE. 

Authority  of,  see  Trusts,  §  171. 
Compensation  of,  see  Trusts,  §  314. 
Liability   for   loss   of   trust   property, 

see  Trusts,  §  234. 
Purchasing   for  his   own  benefit,   see 

Trusts,  §  231. 
Removal  of,  see  Trusts,  §  164. 
Tenure  of  office  of  school  trustee,  see 

Schools  and  School  Districts,  §  63. 
Trust  will  not  fail  for  want  of  trustee, 

see  Trusts,  §§  1,  169. 

TRUSTS. 

I.  CREATION,       EXISTENCE,       AND 
VALIDITY. 
(A)    EXPRESS  TRUSTS. 

§    1.  Nature     and     essentials     of 
trusts. 


S  9.  Persons  for  whose  benefit 
trusts  may  be  created. 

§  17.  Validity  of  oral  trusts,  and 
requirement  of  statute  of 
frauds. 

§  19.  Written  instruments  creat- 
ing or  declaring  trusts. 

§  20. Nature  and  requisites  hi 

general. 

§  24.  Sufficiency  of  language  used. 

§  25. In  general. 

§  30^.  Transactions  creating  or 
operating  as  trusts  in  general. 

§  31.  Transfer  of  legal  title. 

§  35.  Agreements  to  hold  or  con- 
vey to  use  of  another. 

§  36.  Devise  or  bequest  to  use  of 
another. 

§  38.  Acceptance  by  trustee. 

§  39.  Acceptance  by  cestui  que 
trust. 

§  40.  Evidence  to  establish  trust. 

§  45.  Validity. 

§  50. Duress. 

(B)  RESULTING  TRUSTS. 

§  62.  Nature  of  resulting  trust 

§  63.  Constitutional  and  statutory 
provisions. 

§  63%.  Creation  and  existence  in 
general. 

§  71.  Payment  of  consideration  for 
conveyance  to  another. 

§  81. Relationship  between  par- 
ties. 

§  83.  Pajrment  of  purchase-money 
on  purchase  of  land. 

§  85.  Evidence  to  establish  trust 

§  86. Presumptions  and  burden 

of  proof. 

§  88. Parol  evidence. 

(C)  CONSTRUCTIVE   TRUSTS. 

§    93.  Mistake  in  conveyance. 

§  95.  Fraud  or  other  wrong  in  ac- 
quisition of  property  in  gen- 
eral. 

S  102.  Breach  of  duty  by  person  in 
fiduciary  relation  in   generaL 

§  103.  Contracts  and  transactions 
between  persons  in  con- 
fidential relations. 

II.  CONSTRUCTION     AND      OPERA- 
TION. 

(A)  IN  GENERAL. 

§  112.  Application  of  general  rules 
of  cdnstruction. 

(B)  ESTATE    OR     INTEREST    OF 

TRUSTEE  AND  OF  CESTUI 
QUE  TRUST. 
§  129.  Nature  of  estate  in  trust. 
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§  133.  Extent  of  estate  or  interest 
of  trustee. 

§  134. In  general. 

9  136%. ^Rights  and  remedies  of 

creditors  of  trustee. 

§  146.  Transfer  of  estate  or  inter- 
est of  cestui  que  trust. 

§  147. Express    trusts    In    gen- 
eral. 

§  150.  Rights     and     remedies     of 
creditors  of  cestui  que  trust. 

§  151. In  general. 

§  153.  Interest    remaining   in    set- 
tler or  creator  of  trust, 
in.  APPOINTMENT,  QUALIFICA- 

TION,     AND      TENURE      OF 
TRUSTEE. 

9  156.  Executors  as  trustees. 

§161.  Bond. 

9  163.  Disqualification. 

9  164.  Removal. 

9  169.  Appointment  and  succession 
of  new  trust 
IV.  MANAGEMENT    AND   DISPOSAL 
OF  TRUST  PROPERTY. 

9  171.  Authority  of  trustee  in  gen- 
eral. 

9  172.  Limitations  of  authority  im- 
posed in  creation  of  trust. 

9 181.  Collection     of     outstanding 
property. 

9  183.  Rents  and  profits. 

9  184.  Repairs  and  improvements. 

9 187.  Charges     on     and     claims 
against  property. 

9  188.  Sale  and  conveyance. 

9189. ^Authority    and    duty   in 

general. 

9  191. Power  of  sale  in  instru- 
ment creating  trust. 

9 193. Compelling    sale    in    In- 
strument creating  trust. 

9  197. Validity  of  sale. 

9  198. Purchase  by  trustee. 

9  202. ^Application  of  proceeds. 

9  203. Rights  and  title  of  pur- 
chasers. 

§  204. Setting  aside. 

§209.  Contracts. 

9  213. Borrowing  money. 

9  216.  Investments. 

9  218. Loss  or  depreciation. 

9  231.  Individual  interest  in  trans- 
actions. 

9  234.  Loss  of  property. 

9  236.  Reimbursement  and  indem- 
nity to  trustee. 

9  245.  Actions     between,     by,     or 
against  trustees. 

9  257. Parties. 


§  262.- 
9  265.- 


-Evidence. 
-Judgment. 


V.  EXECUTION   OF   TRUST   BY 

TRUSTEE  OR  BY  COURT. 

9  282.  Payment  or  distribution  of 
proceeds  of  trust  property. 

9  283.  Transactions  between  trus- 
tee and  cestui  que  trust  in 
general. 

§  284.  Conveyance  of  trust  prop- 
erty to  cestui  que  trust. 

VI.  ACCOUNTING  AND  COMPENSA- 

TION OF  TRUSTEE. 

9  291.  Who  entitled  to  require  ac- 
counting. 

§  292.  Who  liable  to  account  in 
general. 

9  302.  Proceedings  for  final  set- 
tlement. 

9  304* Compelling  accounting. 

§  305.  Actions  for  accounting. 

§  307.  Charges. 

9  310.  Credits. 

9  311. In  general. 

9  312. Expenses  and  disburse- 
ments. 

§  313. Counsel  fees  and  costs. 

§  314.  Compensation. 

9  315. In  general. 

§  325.  Evidence. 

VII.  ESTABLISHMENT       AND       EN- 

FORCEMENT OF  TRUST. 
(A)   RIGHTS      OF     CESTUI      QUE 
TRUST  AS  AGAINST  TRUS- 


9 
9 

(B) 

9 

(C) 


§ 


344.  Persons  entitled  to  enforce 

trust. 

346. Resulting  trusts. 

RIGHT  TO  FOLLOW  TRUST 

PROPERTY  OR  PROCEEDS 

THEREOF. 
349.  Nature     and     grounds     of 

right. 
ACTIONS. 
365.  Time    to     sue,     limitations 

and  laches. 

371.  Pleading. 

372.  Evidence. 

375.  Judgment  or  decree  and  en- 
forcement thereof. 


See  Charities;  Husband  and  Wife, 
9  71;  Limitation  of  Actions,  9  36. 

Agreement  of  husband  to  hold  proper- 
ty in  trust  for  wife,  see  Husband 
and  Wife,  9  7. 

Assets  of  corporation  constitute  trust 
fund,  see  Corporations,  9  544. 

Construction  of  testamentary  trusts, 
see  Wills,  9  679. 
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Conveyance   for   benefit   of   creditors, 

see  Assignments  for  Benefit  of  Cred- 
itors, §  2. 
Duty  of  trustee  to  furnish  support  and 

education  to  cestui  que  trust,   see 

Wills,  §  684. 
Equitable    interest    subject   to   home- 
stead, see  Homesteads,  §  88. 
Grantee  of  land  conveyed  as  security 

holds  as  trustee,  see  Mortgages,  §  31. 
Limitation  of  action  relating  to  trust, 

see  Limitation  of  Actions,  §  36. 
Money  held  by  husband  in  trust  for 

wife,  see  Husband  and  Wife,  §  120. 
Power  to  appoint  trustee,  see  Courts, 

§174. 
Purchase  at  judicial  sale  as  trustee, 

see  Judicial  Sales,  §  49. 
Sale  by  trustee  of  infants,  see  Infants, 

§35. 
Sale  of  land  held  in  trust,  see  Judicial 

Sales,  §  36. 
Sale  of  life  estate  held  in  trust  for 

reinvestment,  see  Life  Estates,- §  27. 
Secret    trust    between    husband    and 

wife,  see  Husband  and  Wife,  §  149. 
Testamentary  trusts,  see  Wills,  §§  669, 

670,  676,  679. 
Trustee  to  wind  up  partnership,  see 

Partnership,  §  325. 
Trust  deeds,  see  Mortgages. 
When  conveyance  in  trust  of  exempt 

property,  see  Exemptions,  §  32. 
When  executor  becomes  -trustee,  see 

Executors  and  Administrators,  §  513. 


I.     CREATION,     EXISTENCE,     AND 

VALIDITY. 

(A)    EXPRESS  TRUSTS. 

§  1.  Nature  and  essentials  of  trusts. 

Where  a  father,  for  a  grossly  inade- 
quate consideration,  transferred  to 
two  of  his  sons  large  tracts  of  land, 
on  assurance  from  them  that  they 
would  protect  him  from  a  possible 
judgment  and  loss  on  a  bond  then  out- 
standing, and  that  the  lands  should 
be  held  by  them  for  all  the  children, 
and  the  payment  of  the  consideration 
was  denied  by  witnesses;  and  it  was 
held  in  the  names  of  the  sons  for  some 
eighteen  years;  in  a  suit  by  all  the 
heirs,  it  was  held  to  be  both  an  ex- 
press and  implied  trust. 

Davis    V.    Hlggenbothom,    2    Ky. 
Opin.  550. 


A  trust  will  not  fall  for  the  want  of 
a  trustee,  and  if  a  trustee  or  assignee 
named  in  a  deed  or  will  refuses  to  act, 
the  chancellor  will  appoint  one. 

Levy  V.  Bamberger  &  Co.,  1  Ky. 
Opin.  533. 

Where  conveyance  was  extorted 
from  a  father  and  mother  by  assurance 
that  the  land  should  be  held  in  trust 
for  all  their  heirs,  subject  to  equal 
distribution  among  them  at  the  death 
of  the  father  and  mother,  a  trust,  both 
expressed  and  implied,  resulted. 

Davis    V.    Hlggenbothom,    2    Ky. 
Opin.  134. 

It  is  well  settled  principle  that  a 
trust  will  not  fail  for  the  want  of  a 
trustee. 

Commonwealth  v.  Ward's  Admr., 
2  Ky.  Opin.  24. 

§9.  Persons  for  whose  benefit  trusts 
may  be  created. 
Where  an  old  and  infirm  woman, 
who  was  unable  to  manage  and  super- 
vise her  farm,  entrusted  the  matter 
to  another,  he  assumed  the  position 
of  quasi  trustee. 

Hamilton's  Admr.  v.   Marshall,  7 
Ky.  Opin.  554. 

§  17.  Validity  of  oral  trusts,  and  re- 
quirement of  statute  of  frauds. 
To  establish  a  parol  trust,  the  facts 
constituting  such  a  trust  must  be  spe- 
cifically and  clearly  set  forth  in  the 
petition,  and  if  denied  must  be  proved 
certainly. 

Clemmons  v.  Moore,  8  Ky.  Opin. 
292. 

A  court  of  equity  should  be  well  sat- 
isfied as  to  the  existence  of  parol 
trusts  before  one  holding  the  absolute 
title  is  deprived  of  his  right  of  posses- 
sion, and  when  subsequent  written 
agreements  between  the  parties  with 
reference  to  the  same  matter  show 
that  no  such  trust  existed,  or  if  it  ever 
had  existed  it  had  been  canceled,  the 
statement  of  the  party  trying  to  en- 
force the  trust  is  entitled  to  but  little 
weight. 

Trowbridge  v.   Lawrence,  12  Ky. 
Opin.  275. 

A  mere  oral  declaration  as  to  the 
existence  of  a  trust  with  reference  to 
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real  estate   is   within   the   statute   of 
frauds  and  can  not  be  enforced. 

Barfield  v.  McMurtry,  12  Ky.  Opin. 
707. 

While  the  law  often  and  properly 
makes  the  husband  a  trustee  for  the 
wife  for  her  protection,  unless  the 
testimony  is  clear  and  satisfactory  a 
parol  trust  will  not  be  enforced  in  the 
face  of  a  written  instrument. 

Kemper  v.  Kemper,  13  Ky.  Opin. 
437. 

§19.  Written   instruments  creating  or 

declaring  trusts. 
§20. Nature  and  requisites  in  gen- 
eral. 
No  particular  form  of  words  is 
necessary  to  create  a  trust,  nor  need 
it  be  created  by  deed,  but  it  will  be 
sufficient  that  the  intention  to  create 
a  trust  be  clearly  established  and  the 
object  of  the  trust  distinctly  mani- 
fested; and  its  existence  may  be 
shown  by  any  writing  signed  by  the 
person  sought  to  be  charged  as  a 
trustee,  if  it  clearly  expresses  the 
trust  and  sufficiently  connects  the  trus- 
tee with  the  subject-matter  of  the 
trust 

Merriweather    v.    Petit,    10     Ky. 
Opin.  113. 

§24.  Sufffciency  of  language  used. 

§25. In  general. 

Where  a  purchaser  buys  his  broth- 
er's interest  in  property  sold  in  bank- 
ruptcy such  a  purchase,  in  the  ab- 
sence of  any  agreement  between  the 
brothers,  will  not  create  a  trust  in 
favor  of  the  bankrupt;  nor  will  a  let- 
ter written  some  years  thereafter  by 
the  purchaser  to  his  brother,  stating 
that  "I  wrote  you  long  ago  that  I 
bought  your  interest  in  everything  in 
Kentucky  and  Louisiana  at  the  sale  in 
bankruptcy  for  $100,  and,  if  there  was 
anything  made  out  of  it  you  should 
have  the  benefit  of  it"  impress  such 
property  with  a  trust  at  the  time  of 
the  purchase  or  when  the  conveyance 
was  made. 

Grigsby  v.  Grigsby,  10  Ky.  Opin. 
613. 

A  mere  declaration  of  an  intention 
to  give  will  not  create  an  enforcible 
trust,  even  though  the  declaration  be 
made  by  a  brother. 

Grigsby  v.  Grigsby,  10  Ky.  Opin. 
613. 


§  30^.  Transactions  creating  or  oper- 
ating as  trusts  in  general. 
Where  a  note  is  payable  "to  the 
order  of  Ann  M.  Daviess  and  the  chil- 
dren of  Thomas  H.  Daviess,"  and  a 
deed  to  land  in  which  Ann  M.  Daviess 
joined  recites  that  the  note  is  pay- 
able to  Ann  M.  Daviess  and  children 
in  consideration  of  her  relinquish- 
ment of  dower  in  the  land,  and  giving 
her  power  to  reinvest  the  proceeds 
of  the  note  in  land  for  herself  and 
children,  the  note  or  proceeds  thereof 
were  in  trust  for  Ann  M.  Daviess  and 
children,  the  profits  going  to  Ann  M. 
Daviess  during  her  life  and  the  prin- 
cipal to  the  children  after  her  death 
according  to  the  law  of  distribution. 
Robards  v.  Daviess,  7  Ky.  Opin. 
246. 

Property   conveyed  to   a   wife  was 
held  by  her  in  trust  for  her  husband, 
and  subject  to  payment  of  his  debts. 
j         FoUis  V.  Follis,  6  Ky.  Opin.  312. 

I 

'      One  who  conveys  to    A  a  parcel  of 

I  real  estate  in  trust  for  A's  wife,  and 

!  consents  to  look  to  A  individually  for 

;  the  purchase  money,  and  accepted  his 

individual  notes  therefor,  must  abide 

by    that    arrangement,    and    can    not 

reach  the  trust  estate,  and  an  assignee 

of  such  notes  is  in  no  better  position 

than  his  assignor. 

Higgins  V.   Harmon,   9   Ky.  Opin. 
585. 

For  evidence  held  not  sufficient  to 
show  that  stock  in  a  corporation  is 
held  in  trust,  see  opinion. 

Ormsby  v.  Sherley's  Exr.,  13  Ky. 
Opin.  321. 

§31.  Transfer  of  legal  title. 

Where  a  trust  exists,  and  the  trus- 
tee is  entitled  to  force  a  conveyance 
of  property  from  the  husband  to 
the  trustee  for  the  benefit  of  the  wife, 
and  the  husband  himself  becomes  trus- 
tee, he  may  lawfully  convey  or  have 
conveyed  to  him  as  trustee  of  his 
wife. 

Duncan  v.  Moody,  9  Ky.  Opin.  267. 

§  35.  Agreements  to  hold  or  convey  to 

use  of  another. 

One  who  agrees  to  buy  in  property 

sold   at  judicial   sale   for   the   owner, 

and  who  does  so,  can  not  claim  the 
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ownership  himself  but  must  carry  out 
his  trust. 

Craddock  v.  Ewin,  13  Ky.  Opln.  26. 

If  one  purchase  land  at  a  decretal  | 
sale    under    an    agreement    with    the  i 
owner  that  he  may  redeem  it,  a  trust' 
is   created   which   the   latter   can   en- 
force   although    the    purchaser    may 
have  obtained  the  absolute  title,  and 
such  an  agreement  is  not  within  the 
statute  of  frauds. 

Snape  v.  Wright.  13  Ky.  Opin.  644. ; 

Where  a  wife  owning  real  estate  be-  j 
comes  indebted,  has  a  worthless  hus- 
band, and  Is  about  to  lose  her  land, 
and  the  husband's  brother  purchases 
the  land  in  order  to  give  his  brother's 
family  a  home,  and  pays  up  his  grant- 
or's debts,  while  the  facts  might  dis- 
close that  he  held  the  land  in  trust 
for  his  brother's  family,  he  has  the 
legal  title;  and  an  effort  of  the  worth- 
less husband's  creditors,  who  became 
such  long  after  the  purchase  of  the 
land  by  the  brother,  to  subject  such 
land  to  their  debts  will  fail  where  the 
brother's  purchase  was  made  in  good 
faith,  and  the  fact  that  he  permitted 
his  brother's  family  to  occupy  the  land 
free  of  rent  is  no  evidence  of  fraud 
on  his  part,  but  rather  evidence  of  his 
benevolent  purpose. 

Howe  V.  Lillard,  13  Ky.  Opin.  679. 

§36.  Devise  or  bequest  to  use  of  an- 
other. 
Where  a  testator  placed  certain  real 
estate  in  the  hands  of  his  executor  to 
be  rented  out  for  the  benefit  of  one  of 
his  sisters,  it  was  held  not  to  confer 
a  life-estate  on  the  sister,  but  to  give 
an  absolute  title  to  the  executor  in 
trust  for  the  sister. 

Wilson   V.   Sanders,   7   Ky.   Opin. 
326. 

§  38.  Acceptance  by  trustee. 

A  trust  that  has'  been  created   by 

deed  under  which  the  beneficiary  has 

been  in  possession  for  many  years  can 

not  fail  for  the  want  of  a  trustee. 

Alexander  &  Co.  v.  Owens,  11  Ky. 

Opin.  898. 

§39.  Acceptance  by  cestui  que  trust. 

Where  an  express  trust  is  created 
for  the  benefit  of  persons  named  and 
the  Instrument  creating  it  is  deliver- 
ed to  a  third  person  as  trustee,  who 


collects  some  of  the  notes,  this  will 
amount  to  an  acceptance  of  the  trust 
Shelby's    Exrs.   v.    Shelby,   9  Ky. 
Opin.  416. 

§40.  Evidence  to  establish  trust. 

The  evidence  was  held  to  show  that 
property  was  placed  in  control  of  a 
church  for  the  benefit  of  its  members 
as  a  parsonage,  and  if  not  so  used  to 
be  made  contributory  to  the  payment 
of  the  officiating  minister,  and  to  be 
held  in  trust  for  such  purpose. 

McClure  v.  Scott,  6  Ky.  Opin.  75. 

§45.  Validity. 

§  50. Duress. 

The  deed  of  trust  made  by  defend- 
ant to  B  as  trustee  for  the  use  of  its 
creditors  vests  them  with  rights  which 
do  not  depend  on  the  trustee  execut- 
ing bond  and  taking  the  oath  prescrib- 
ed by  law. 

Heartley   &   Co.   v.   Baird,  2  Ky. 
Opin.  116. 

(B)    RESULTING  TRUSTS. 

§  62.  Nature  of  resulting  trust. 

Where  one  purchases  land  from  an- 
other with  full  notice  of  the  vendor's 
trust  relation,  the  law  imposes  on  the 
purchaser  the  same  trust. 

McBain   v.    Turpin,    1    Ky.   Opin. 
142. 

The  improvement  of  trust  property 
conveyed  by  the  wife's  father  to  her 
husband,  for  her  use,  must  be  regard- 
ed as  a  donation,  in  a  contest  between 
her  and  her  husband's  heirs. 

Jacobs  V.  Clay,  1  Ky.  Opin.  527. 

Where  a  father  who  holds  the  bonds 
of  his  children  to  convey  to  him  their 
expectancy  to  be  derived  from  the 
estate  of  their  deceased  mother,  trans- 
ferred said  bonds  by  assignment  to 
his  son;  and  in  a  suit  to  enforce  the 
executory  contracts,  the  father,  though 
not  being  possessed  of  the  legal  title 
to  the  land,  and  having  agreed  not  to 
dispose  of  his  equity  without  notice  to 
his  vendee,  the  legal  title  can  not  be 
coerced  at  the  instance  of  the  heirs 
so  as  to  defeat  the  equity  of  the  pur- 
chaser of  their  expectant  interest  by  a 
third  party,  and  they  are  deemed  in 
equity  by  their  bonds  to  be  the  hold- 
ers of  the  legal  title  in  trust  for  their 
father  during  his  life,  and  with  re- 
mainder to  their  vendee  at  his  death. 
Smith  V.  Jackson,  2  Ky.  Opin.  354. 
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One  who  purchases  property  of  an 
insolTent  debtor,  whose  precarious 
condition  was  known  to  him  at  the 
time,  will  be  deemed  to  hold  the  prop- 
erty in  trust  for  the  creditors  gener- 
ally; and  payment  of  part  of  the  pur- 
chase-money, on  the  order  of  the 
debtor,  to  a  third  party,  will  give 
only  the  purchaser  a  right  to  be  sub- 
stituted therefor,  but  he  can  not  claim 
a  lien  for  such  amount  over  the  cred- 
itors. 

Hume  Y.  Rankin  &  Warner,  2  Ky. 
Opin.  424. 

Where  land  is  affected  by  an  Implied 

trust,  the  purchaser  with  notice,  takes 

the  property  affected  thereby,  and  is 

substituted  for  the  cestui  que  trust. 

Carney  y.   Lindsey,   2   Ky.   Opin. 

188. 

A  resulting  trust  is  not  excepted 
from  the  operation  of  the  statute  of 
limitations  which  was  not  suspended 
by  the  death  of  the  ancestor  of  the 
appellants. 

Rachford  v.  Lindsay,  3  Ky.  Opin. 
408. 

§63.  Constitutional  and  atatutory  pro- 
vision t. 
§63%.  Creation  and  existence  in  gen- 
eral. 
The  law  permits  a  debtor  to  sell  his 
property  to  pay  his  debts,  and  such 
a  sale  creates  no  trust  in  favor  of 
other  creditors. 

Ryan  v.  Stanton,  9  Ky.  Opin.  487. 

§71.  Payment  of  constderatlon  for  con- 
veyance to  another. 
When  a  party  executes  a  deed  of 
conveyance  to  another  and  takes  a 
title  bond  from  him  to  reconvey  the 
property,  upon  the  happening  of  a 
certain  event,  the  vendee  in  the  deed 
becomes  the  trustee  of  the  Vendee  in 
the  title  bond. 

Redmond  v.  McGhee  &  Co.,  5  Ky. 
Opin.  427. 

A  trust  will  not  result  to  sons  who 
furnish  their  father  money,  in  the  ab- 
sence of  proof  that  it  went  to  pay  for 
the  land  purchased  by  the  father,  es- 
pecially when  the  draftsman  proves 
that  there  was  no  mistake  in  the  exe- 
cution of  the   deed  in   inserting  the 
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father's  name  as  grantee  instead  of 
the  sons. 

Robbins  v.  Robbins,  5  Ky.  Opin. 
390. 

An  agreement  between  C  and  T  and 
Mrs.  S  that  they  would  purchase  for 
the  latter's  benefit  is  binding  on  both, 
and  any  attempt  to  convey  the  title 
to  another  would  be  a  violation  of 
the  trust. 

Cantrill   v.   Talbott,   3   Ky.   Opin. 
413. 

A  payment  by  a  father,  of  the  bal- 
ance due  on  land  purchases  made  by 
his  deceased  son,  and  taking  the  deeds 
thereto  in  his  own  name,  will  vest 
him  with  the  equitable  title  only,  in 
trust  for  the  heirs;  and  a  devisee  of 
the  father  would  not  be  invested  with 
any  other  rights,  than  those  devised 
by  said  deceased  father. 

Humphries  v.   Humphries,   3  Ky. 
Opin.  721. 

Where  one  is  about  to  have  land  en- 
tered under  a  warrant,  and  forbears 
because  another  desires  to  enter  it 
for  the  benefit  of  the  former,  and  a 
patent  is  issued  to  the  latter  for  which 
he  paid,  the  former  paying  nothing,  he 
can  not  successfully  assert  that  the 
party  entering  holds  title  for  him,  a 
verbal  agreement  to  convey  land  being 
unenforcible. 

Bums  V.  Eastham,  12  Ky.  Opin.  52. 

In  order  to  make  a  case  within  the 
law  of  resulting  trusts,  it  is  important 
that  the  consent  of  the  party  paying 
the  consideration  be  not  given,  and 
where  one  furnishes  some  of  the 
money  for  erecting  a  house  on  his 
son's  real  estate,  knowing  that  the 
title  is  held  by  the  son's  wife,  he  has 
no  lien  or  resulting  trust,  as  his  claim 
must  be  treated  as  any  other  debt 
against  his  son's  estate. 

Grant's  Guardian  v.  Grant,  12  Ky. 
Opin.  60. 

Land  paid  for  by  one  who  enters 
and  holds  possession  for  many  years, 
the  title  being  held  in  the  name  of  an- 
other, is  not  subject  to  the  demands 
of  creditors  of  the  holder  of  the  record 
title,  in  case  where  the  evidence  estab- 
lishes that  the  debtor  holding  such 
record  title  really  has  no  interest  in 
the  property. 

Maupin  v.   Turley,  12   Ky.   Opin. 
430. 
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§81. Relationship  between  parties. 

Where  land  was  bought  and  paid  for 
with  the  product  of  the  Joint  labor  of 
I  and  J,  but  afterwards  I  and  J  par- 
titioned the  land  between  themselves, 
and  each  occupied  the  land  as  thus 
divided  until  the  death  of  I,  it  was 
held  that  I  and  his  heirs  held  such 
portion  of  the  land  In  trust  for  J  and 
his  vendees. 

Robinson  v.  Powell,  6  Ky.  Opin. 
398. 

Where  an  executrix  without  the  con- 
sent of  the  heirs  and  devisees  buys  in 
the  property  of  the  estate,  even  though 
she  takes  a  deed  in  her  individual 
name,  a  trust  results  in  favor  of  such 
estate. 

Bramlett's  Admr.  v.  Gray's  Admr., 
11  Ky.  Opin.  866. 

§83.  Payment  of  purchase-money  on 
purchase  of  land. 
The  circumstances  were  hejld  to 
show  that  the  purchaser  of  land  at 
execution  sale  purchased  and  held  the 
land  in  trust  for  a  third  person  who 
remained  in  possession,  took  part  in 
the  negotiation  and  paid  the  purchase- 
price. 

Turley    v.    Couchman's    Admr.,    7 
Ky.  Opin.  54. 

Where  a  tract  of  land  was  held  by 
three  patentees,  but  the  patent  was 
issued  in  the  name  of  only  one,  and 
D  entered  on  and  used  one-third  of  the 
land,  for  some  forty  years  without  in- 
terruption, a  trust  resulted  to  him  in 
one-third  of  the  land  and  his  entry  is 
regarded  as  an  appropriation  with  the 
assent  and  approbation  of  appellee. 
Dodd's  Admr.  v.  Story,  4  Ky.  Opin. 
87. 

§85.  Evidence  to  establish  trust. 

Where  It  is  judicially  settled  that  A 
did  not  appropriate  the  money  of  D 
to  his  own  use,  and  that  he  paid  the 
same  to  T  and  took  his  note  therefor, 
which  note  is  the  subject  of  the  action 
It  must  follow  that  the  note,  although 
made  payable  to  A  was  in  point  of 
law  and  fact  the  property  of  D,  and 
that  A  merely  held  the  same  in  trust 
for  them. 

Dean  v.  Allin's  Admr.,  5  Ky.  Opin. 
642. 

A  recital  in  a  deed,  which  is  in  fee 
simple,     that     the     consideration     of 


$1,700.00  of  the  money  for  the  land 
was  an  advancement,  is  not  evidence 
sufficient  to  create  a  trust  in  the  land 
or  the  money  for  the  benefit  of  the 
wife  of  the  vendee. 

Edington  v.  Edington,  4  Ky.  Opin. 
479. 

§86. Presumptions   and    burden  of 

proof. 
Since  the  passage  of  the  Act  ,of 
July  1,  1852,  it  devolves  upon  a  party 
asking  the  aid  of  a  court  of  equity  to 
enforce  a  resulting  trust  to  show,  by 
appropriate  averments,  that  it  is  not 
within  the  operation  of  the  general 
provisions  contained  in  §  20,  but  be- 
longs to  one  or  the  other  of  the  classes 
excepted  in  §  22,  otherwise  the  reUef 
can  not  be  granted. 

Jones  V.  Thompson,  8  Ky.  Opin. 
703. 

Where  an  attempt  is  made  to  es- 
tablish a  resulting  trust  and  the  con- 
veyance attacked  is  fair  on  its  face, 
there  being  no  charge  of  fraud,  no  pre- 
sumption arises,  under  the  statute  re- 
lating to  resulting  and  constructive 
trusts,  against  the  legal  title-holder, 
but  upon  the  contrary  the  statute 
shifts  the  burden  upon  the  one  at- 
tacking the  title. 

Ecton  V.  Moore,  11  Ky.  Opin.  735. 


§88. 


-Parol  evidence. 


Where  it  is  probable  that  a  grantor 
desired  to  intrust  his  son-in-law  with 
the  title  to  land  and  the  use  of  it,  and 
a  deed  is  thus  made  with  knowledge 
and  consent  of  the  grantor,  and  the 
son-in-law  was  -in  possession  under 
the  deed  for  nearly  a  half  a  century, 
the  proof  of  mere  declarations  made 
by  the  grantor  at  the  time,  in  the  ab- 
sence of  an  allegation  of  fraud  or  mis- 
take, is  not  sufficient  to  establish  a 
trust. 

Goodin  v.  Goodin,  11  Ky.  Opin.  218. 


(C)  CONSTRUCTIVE  TRUSTS. 

§93.  Mistake  in  conveyance. 

A  subsequent  purchaser  of  land  with 
notice  of  a  prior  sale  is  a  trustee  and 
holds  subject  to  the  prior  equity. 

Mayo's  Heirs  v.  Hager,  5  Ky.  Opin. 
619. 
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§95.  Fraud  or  other  wrong  in  acquisi- 
tion of  property  in  generai. 
Where  K  applied  the  proceeds  of  a 
note  to  the  payment  of  an  individual 
debt  due  from  K  to  himself  as  exe- 
cutor of  M,  knowing  that  the  note 
vas  owned  by  an  infant,  he  thereby 
constituted  himself  the  trustee  of  the 
infant. 

Kenney  y.  Kidd,  5  Ky.  Opin.  546. 

Where  assignee  of  property  for  the 
benefit  of  creditors  procured  an  order 
to  sell  the  lands  of  the  assignor,  and 
a  partner  of  the  assignee  made  the 
sale  to  a  third  partner  at  a  very  low 
price,  under  a  fraudulent  agreement 
between  the  assignee,  the  commis- 
sioner and  purchaser  to  divide  the 
land,  it  was  held  that  the  assignee, 
commissioner  and  purchaser  should  be 
treated  as  trustees  of  the  lands  bought 
by  one  of  them  for  the  use  of  the  as- 
signor's creditors. 

Adams  v.  McClary,  11  Ky.  Opin. 
871. 

§102.  Breach  of  duty  by  person  in 
fiduciary  reiation  in  generai. 
An  implied  trust  of  fimds  coming 
into  a  person's  hands  may  be  made, 
by  his  acts  in  using  the  funds  on  his 
own  volition,  to  improve  property  of 
his  wards. 

Thomas  v.  Watkins,  4  Ky.  Opin. 
421. 

Where  A  and  B,  appellees,  were 
friends  and  business  associates  in  the 
banking  business,  and  B  and  S,  appel- 
lees, were  law  partners,  S  and  A  each 
owned  a  share  in  a  mining  enterprise, 
and  B  was  the  silent  interested  partner 
in  the  share  of  each;  and  B  persuaded 
A  to  buy  another  share,  engaged  to  ne- 
gotiate the  purchase  and  promised  to 
secure  it  at  cost  to  A;  and  B  and  S 
bought  a  share  for  B  for  $500  and  had 
it  transferred  to  S  who  transferred  it 
to  A;  and  B  then  informed  A  that  a 
share  had  been  bought  for  him;  and 
B  and  S  then  bought  a  share  from  an- 
other party  for  $1,500,  no  payment  be- 
ing made  on  same ;  and  appellees  made 
draft  on  appellant  for  "purchase 
money  for  the  Bright  interest,"  etc.. 
and  the  $1,500  was  paid;  it  was  held, 
in  a  suit  to  recover  $1,000,  that  the 
transaction  was  a  combined  abuse  of 
confidence  and  trust,  and  that  appel- 


lant is  entitled  to  restitution  of  the 
difference  in  price  of  the  two  shares. 
Allison  V.  Bush  &  Shivell,  2  Ky. 
Opin.  472. 

§  103.  Contracts   and   transactions   be- 
tween   persons    in    confidential 
reiations. 
One  who  buys  real  estate  from  the 
holder  of  the  record  title  thereof,  but 
who  has  notice  that  his  grantor  holds 
such  title  for  the  benefit  of  infants, 
takes  only  the  interest  of  the  grantor, 
and  the  rights  of  such  infants  are  not 
affected  by  his  purchase. 

Abel  V.  Cartmell,  8  Ky.  Opin.  562. 

Where  one  member  of  a  family  buys 
in  real  estate  for  all  at  a  low  price  by 
prevailing  on  other  prospective  buyers 
not  to  bid  for  the  reason  that  he 
wanted  to  buy  to  protect  infants,  such 
purchaser  becomes  trustee  for  such 
infants,  and  he  has  a  lien  for  pur- 
chase money  adva,nced  by  him,  but 
holds  the  title  for  the  benefit  of  the 
infants  for  whom  he  bought. 

Abel  V.  Cartmell,  8  Ky.  Opin.  562. 

Where  it  is  alleged  by  the  wife  that 
certain  land  was  paid  for  in  part  with 
her  money,  and  that  her  husband 
promised  her  to  invest  it  in  land,  but 
does  not  allege  that  he  promised  to 
take  the  title  in  her  name,  or  that  he 
did  take  such  title  to  himself  without 
her  knowledge  or  in  violation  of  any 
trust  or  legal  duty  on  his  part,  no 
trust  was  made  out  authorizing  the 
court  to  adjudge  the  land  or  any  part 
of  it  to  the  wife. 

Brownfield  v.  Cookby,  9  Ky.  Opin. 
658. 

If  a  sale  or  gift  by  deed  be  by  the 
husband  directly  to  the  wife,  while  the 
legal  title  will  remain  in  him,  the 
beneficial  use  will  vest  in  her  as  her 
separate  estate  and  the  husband  will 
be  treated  as  her  trustee,  and  upon 
her  death  her  only  child  will  inherit 
the  same  estate  in  the  property. 

Cotton  V.  Brown,  11  Ky.  Opin.  573. 

II.    CONSTRUCTION    AND    OPERA- 
TION. 

(A)    IN  GENERAL. 

§112.  Application  of  general   rules  of 
construction. 
A  trust  fund  created  for  the  main- 
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tenance  of  the  wife  and  children  of 
trustor,  is  not  subject  to  the  debts  of 
the  husband,  where  the  husband  is  not 
trustee  of  the  fund. 

Anderson,     McLane     &     Co.     v. 
Waters,  2  Ky.  Opin.  609. 

The  purchaser  of  an  expectancy  who 
has  knowledge  that  the  interest  of  the 
claimant  who  had  sold  by  executory 
contract  to  his  vendor,  holds  only  a 
resulting  trust,  assigned  to  a  third 
party  to  take  effect  at  the  death  of  his 
vendor,  and  he  is  not  a  bona  fide  pur- 
chaser, such  as  will  defeat  the  repay- 
ment of  the  amount  thus  paid  for  the 
expectancy  of  the  heirs  by  such  third 
party. 

Smith  V.  Jackson,  2  Ky.  Opin.  354. 

Where  a  grantor  in  creating  a  trust 
directed  that  the  fund  "be  invested  in 
business  in  the  county  of  Jefferson,  the 
profits  to  be  applied  to  the  payment  of 
the  necessary  expenses  first,  and  next 
to  the  maintenance  of  said  Elizabeth 
and  her  heirs;"  the  word  "heirs"  was 
used  as  synonymous  to  that  of  chil- 
dren. 

Anderson,     McLane     &     Co.     v. 
Waters,  2  Ky.  Opin.  609. 

(B)      ESTATE     OR     INTEREST     OF 

TRUSTEE    AND    OF    CESTUI 

QUE  TRUST. 

§  129.  Nature  of  estate  In  trust. 

If  the  use  created  by  a  deed  of  con- 
veyance   fails    there    will    not   be    a 
reverter  to  the  estate  of  the  grantor. 
Tucker  v.  Jefferson  College,  5  Ky. 
Opin.  699. 

§  133.  Extent  of  estate  or  Interest  of 

trustee. 

§134. In  general.    " 

A  trustee  who  accepts  a  trust  for 
the  benefit  of  others  can  not  claim  any 
interest  in  the  trust  property  except 
for  the  purposes  of  the  trust,  nor  be 
permitted  to  assert  a  personal  inter- 
est in  the  trust  funds  adverse  to  that 
of  the  beneficiaries  of  the  trust. 

Shelby's   Exrs.   v.   Shelby,   9   Ky. 

Opin.  416. 


-Rights    and     remedies    of 


§13e!/2-- 

creditors  of  trustee. 
Where  creditors  knew  that  a  person 
held   property   only   as  trustee,   they 
can  not  be  heard  to  say  that  they  ex- 


tended credit  or  purchased  the  prop- 
erty upon  the  faith  that  he  was  the 
beneficial   owner,   and   such  property 
can  not  be  subjected  to  their  claims. 
Horn  V.  Decker,  11  Ky.  Opin.  171. 

§  146.  Transfer  of  estate  or  Interest  of 

cestui  que  trust. 

§  147. Express  trusts  in  general. 

Where  a  conveyance  is  made  in 
trust  for  a  named  person  and  his  wife 
for  their  joint  lives,  and  then  to  the 
survivor  as  follows:  If  the  wife  shall 
survive,  then  to  her  own  proper  use 
and  behoof  forever;  if  the  husband 
shall  survive  then  to  his  use  during 
life,  "with  power  of  disposition  for  his 
benefit  and  all  remainder  after  his 
death  as  follows,"  naming  remainder 
men,  it  is  held  that  something  more 
than  a  life  estate  was  intended  for  the 
husband,  and  that  the  husband  had  a 
right  to  have  his  trustee  convey  the 
land,  if  in  the  judgment  of  the  trustee 
it  is  deemed  necessary  or  proper  to 
the  support  or  maintenance  of  said 
husband  after  the  death  of  his  wife. 
Moran  v.  Smithers,  11  Ky.  Opin. 

139. 

§  150.  Rights  and  remedies  of  creditors 

of  cestui  que  trust. 

§151. In  general. 

Where  land  is  held  in  trust  for  an- 
other, their  beneficial  interests  are 
subject  to  execution,  and  the  trustee 
can  not  sell  under  execution  to  pay 
his  own  debt. 

Whitesides  v.  Brian's  Exr.,  5  Ky. 

Opin.  11. 

Where  brothers  purchase  real  estate 
and  the  title  is  conveyed  to  one  of 
them,  and  the  property  is  Improved  by 
both  and  held  for  nearly  twenty  years, 
the  one  holding  the  conveyance  never 
asserting  the  entire  ownership,  can 
not  as  against  the  creditors  of  the 
other  maintain  that  he  alone  owns 
the  property,  and  the  interest  of  the 
other  may  be  subjected  by  the  cred- 
itors* to  the  payment  of  their  claims. 
Endies'  Exr.  v.  Harrison,  11  Ky. 
Opin.  885. 

The  wife's  separate  estate  in  land- 
can  not  be  charged  with  the  payment 
of  a  debt  created  by  her  when  the  es- 
tate is  conveyed  to  trustees  for  her 
separte  use  and  benefit  and  for  the 
benefit  of  her  children,  where  under 
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the  trust  created  she  has  no  power  to 
sell  the  land  during  her  children's  life- 
times. 

Alexander  &  Co.  v.  Owens,  11  Ky. 
Opin.  898. 

§153.  Interest  remaining  In  settler  or 

creator  of  trust. 
The  conveyance  to  trustees  for  the 
benefit  of  another  divests  the  grantor 
of  all  interest  in  the  trust  property, 
and  under  the  conveyance,  the  cestui 
que  trust  has  no  interest,  either  legal 
or  equitable,  in  the  execution  of  the 
trust 

Lawrence    v.    Middleton,    5    Ky. 

Opin.  600. 

m.      APPOINTMENT,      QUALIFICA- 
TION,  AND   TENURE   OF 
TRUSTEE. 

§156.  Executors  as  trustees. 

Where  one  was  appointed  as  execu- 
tor and  also  as  trustee  of  some  of  the 
legatees,  it  became  his  duty  as  execu- 
tor to  ascertain  the  amount  of  the 
bequest  to  himself  as  trustee,  and  hav- 
ing done  so,  it  was  his  duty  thereafter 
to  hold  that  sum  as  trustee,  and  for  a 
breach  of  such  duty  he  and  his  estate 
are  answerable,  and  a  demand  against 
him  or  his  estate  for  such  trust  money 
is  not  a  claim  against  the  estate  from 
which  it  came. 

Carter   v.    Booker's    Exr.,    9    Ky. 
Opin.  503. 

§161.  Bond. 

The  bond  of  a  trustee,  where  an  es- 
tate in  trust  is  created  by  will,  must 
be  approved  by  the  court  and  not  by 
the  clerk. 

Major  V.   Williams,   8   Ky.   Opin. 
117. 

§163.  Disqualification. 

A  trustee  who  receives  conveyance 
of  real  estate  by  an  ordinary  deed, 
upon  trust  for  a  third  person,  does  not 
vacate  his  office  as  trustee  by  remov- 
ing from  the  state. 

King    V.    Welch's    Admr.,    9    Ky. 
Opin.  482. 

§164.  Removal. 

A  chancery  court  has  power  to  close 
the  trust  as  to  a  trustee  in  a  will,  upon 
rule,  and  retain  possession  of  the 
cause  and  by  rule  or  otherwise,  from 


time  to  time,  direct  and  control  the 
trust  and  trustee. 

Thornton  v.   Hodge,   3  Ky.   Opin. 
101. 

It  is  necessary,  however,  that  a  spe- 
cific performance  for  a  division  of 
land  under  the  original  trust,  should 
be  ordered  performed  by  the  original 
trustee. 

Thornton  v.  Hodge,  3  Ky.   Opin. 
101. 

§169.  Appointment  and  succession  of 
new  trust. 
A  chancellor  will  not  allow  a  trust 
to  be  defeated  for  the  want  of  a  trus- 
tee, but  will  substitute  another  as 
trustee. 

Wilson  V.  Chiles,  7  Ky.  Opin.  720. 

If  a  trustee  resigns  or  dies,  a  court 
of  equity  has  the  power  to  appoint  an- 
other as  trustee  in  his  place,  since  the 
trust  will  not  be  allowed  to  lapse  for 
want  of  a  trustee. 

Todd  V.  Rodman,  6  Ky.  Opin.  673. 

Where  one  is  appointed  trustee  by 
a  will  to  hold  property  and  pay  over 
the  interest  thereon  to  a  designated 
person,  and  resigns  as  such  trustee, 
the  court  has  power  to  appoint  a  new 
trustee  to  carry  out  the  trust. 

Harris  v.  Doyle's  Trustee,  9  Ky. 
Opin.  327. 

The  failure  of  a  trustee  named  to 
accept  the  trust  will  not  deprive  the 
wife  of  her  beneficial  interest  in  the 
land,  but  the  court  will  appoint  an- 
other trustee. 

Bradshaw  v.  Christian,  9  Ky.  Opin. 
341. 

Where  a  law  requires  the  election  of 
additional  trustees,  no  election  can 
be  held  until  the  law  goes  into  effect, 
and  the  creation  of  additional  trustees 
by  reason  of  subsequent  legislation 
can  not  affect  the  rights  of  those  then 
In  office. 

Chappell  V.  Munger,  10  Ky.  Opin. 
683. 


IV.  MANAGEMENT  AND  DISPOSAL 
OF  TRUST  PROPERTY. 

§171.  Authority  of  trustee  In  general. 

A  trustee  appointed  by  a  will  can 

only  do  what  the  will  authorizes  him 
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to  do,  but  a  trustee  appointed  by  the 
court  derives  his  power  from  the 
court  and  must  execute  the  trust  only 
as  authorized  by  the  court. 

Todd  V.  Rodman,  6  Ky.  Opin.  673. 

Trustees   have   a  right  to   petition 
the  chancellor  to  define  their  powers. 
Bell  V.  Bell,  9  Ky.  Opin.  801. 

§172.  Limitations  of  authority  im- 
posed in  creation  of  trust. 
Though  a  trustee  under  a  will  may 
have  failed  to  explicitly  carry  out  the 
provisions  of  a  will,  by  agreement 
with  the  then  heirs,  this  would  not 
affect  the  rights  of  remaindermen,  nor 
relieve  the  trustee  of  fiducial  respon- 
sibilities. 

Thornton   v.   Hodge,  3  Ky.   Opin. 
101. 

A  trustee  was  held  liable  only  for 
the  amount  received  by  him  on  the 
sale  of  slaves,  where  negligence  on 
his  part  is  not  shown. 

Brown  v.  Wilson,  7  Ky.  Opin.  279. 

§181.  Collection  of  outstanding  prop- 
erty. 
A  trustee  can  not  execute  his  trust 
until  he  gets  into  his  hands  the  money 
due  him  as  trustee,  and  the  plea  that 
he  will  then  betray  the  confidence  re- 
posed in  him  by  his  cestui  que  trust 
is  not  a  sufficient  reason  why  a  debtor 
shall  refuse  to  pay  what  he  owes  to 
the  trustee. 

Rudd  &  Monarch  v.  Rudd,  5  Ky. 
Opin.  517. 

A  trustee  had  no  right  to  consent  to 
the  assignor  collecting  the  debts  trans- 
ferred to  him  as  trustee,  and  was  prop- 
erly held  responsible  for  same. 

Steele  v.  Steele,  2  Ky.  Opin.  398. 

Where  a  trustee  prevents  the  con- 
summation of  a  judicial  sale  of  trust 
property  by  asserting  an  unfounded 
claim  against  it,  and  the  property  is 
therefore  resold,  he  will  be  held  re- 
sponsible to  the  creditors  for  the  dif- 
ference in  the  price  which  it  brought 
at  the  last  sale  and  the  amount  bid  at 
the  first  sale. 

Steele  v.  Steele,  2  Ky.  Opin.  398. 

A  trustee  had  no  right  to  consent  to 
the  assignor  collecting  the  debts  with- 
out the  consent  of. the  creditors. 
Steele  v.  Steele,  2  Ky.  Opin.  398. 


A  trustee  is  not  entitled  to  the  ex- 
clusive privilege  of  having  the  debts  of 
the  assignor,  for  which  he  was  bound 
as  surety,  paid  in  full  before  the  other 
creditors  are  allowed  to  participate. 
Steele  v.  Steele,  2  Ky.  Opin.  398. 

§  183.  Rents  and  profits. 

Where  a  trustee  sold  portions  of  the 
trust  estate,  the  trustee's  estate  must 
account  to  the  cestuis  que  trustent  for 
the  profits  made  therefrom,  and  the 
trustee's  executors,  devisees,  and 
heirs  hold  the  legal  title  to  the  unsold 
portion  of  the  trust  estate  for  the 
same  purpose  and  to  the  same  use  as 
the  trustee. 

Strow  V.  Curds'  Exrs.,  6  Ky.  Opin. 
212. 

A  trust,  under  a  will,  should  De 
performed  within  a  reasonable  time, 
and  where  a  trustee  is  negligent,  a 
court  of  equity  may  be  called  upon  to 
order  a  specific  performance  as  desig- 
nated. 

Thornton  v.   Hodge,  3   Ky.  Opin. 
101. 

It  is  the  duty  of  a  trustee,  handling 
the  property  of  minors,  to  prosecute 
their  interests  fully  and  not  to  make 
the  trust  secondary  to  his  own  person- 
al interest,  where  he  holds  securities 
for  both  against  the  same  debtor. 
Erwin's  Exr.  v.  Bedford,  3  Ky. 
Opin.  50. 

Where  an  administrator  who  was 
appointed  commissoiner  to  sell  land 
of  the  estate,  and  purchased  the  land 
at  the  sale,  and  afterwards  sold  it  at 
an  advance  over  the  price  paid  by  him, 
he  will  be  held  to  account  for  the  ex- 
cess of  the  price  received  over  the 
price  paid  by  him. 

O'Bryan  v.  O'Bryan,  6  Ky.  Opin. 
346. 

Where  a  trustee  obtained  title  to 
the  land  of  the  cestuis  que  trustent 
who  were  infants,  under  circumstances 
indicating  the  sale  to  himself,  and 
made  a  profit  out  of  the  transaction, 
the  title  must  be  regarded  as  being: 
held  for  the  benefit  of  the  cestuis  que 
trustent. 

Strow  V.  Curds'  Exrs.,  6  Ky.  Opin, 
212. 
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§184.  Repairs  and  improvements. 

The  erection  of  improvements  of  a 
permanent  nature  upon  the  real  estate 
not  sold  is  a  reinvestment  of  the  pro- 
ceeds of  that  which  is  sold  in  other 
property,  and  such  improvements  when 
made  will  be  held  for  the  same  uses 
and  trusts  and  in  the  same  manner 
in  all  respects  as  the  land  sold. 
Speed  V.  Tyler,  5  Ky.  Opin.  709. 

A  trustee  has  no  power  to  endanger 
the  whole  trust  estate  by  making  un- 
necessary improvements  on  the  real 
estate  in  his  hands. 

Pope's  Exr.  V.  Weber,  10  Ky.  Opin. 
792. 

§187.  Charges  on  and  claims  against 
property. 
Where  a  deed  of  trust  was  executed 
for  the  benefit  of  a  widow  and  her  in- 
fant children,  empowering  the  trustee 
to  continue  the  business  of  selling 
drugs  and  applying  the  profits  to  re- 
plenishing the  stock  and  supporting 
the  widow  and  children,  the  trustee 
can  not  purchase  goods,  convert  them 
Into  trust  property  and  then  escape 
liability  of  payment  for  them,  but  the 
trust  property  is  liable  for  the  debts, 
and  the  debtors  are  not  confined  to  the 
profits  alone. 

Pearl  v.  Elliott,  6  Ky.  Opin.  300. 

In  a  suit  to  subject  trust  property 
to  the  payment  of  creditors,  all  the 
creditors  should  be  placed  on  an  equal 
footing,  except  where  liens  have  been 
actually  created,  and  where  one  cred- 
itor contributed  means  to  aid  in  pay- 
ing on  the  goods,  and  if  the  extent  of 
his  interest  in  the  goods  on  hand  or 
sold  by  the  receiver  can  not  be  ascer- 
tained, all  the  creditors  should  be 
placed  on  an  equal  footing. 

Pearl  v.  Elliott,  6  Ky.  Opin.  300. 

§188.  Sale  and  conveyance. 

In  order  to  make  valid  the  convey- 
ance of  the  trustee  it  is  necessary  that 
the  grantor  in  the  trust  deed  shall  Join 
in  its  execution  in  all  cases  in  which 
he  retains  any  interest  in  the  trust 
property  or  is  directly  interested  in 
the  execution  of  the  trust. 

Donaldson  v.  Barclay,  5  Ky.  Opin. 
779. 

Where  a  sale  of  trust  property  is 
necessary  to  pay  the  debts,  a  trustee 


has  the  right  to  determine  what  de- 
scription of  property  shall  be  sold,  and 
it  is  not  necessary  that  the  deed  should 
in  express  terms  direct  a  sale  to  be 
made. 

Boiling  V.  Rogers,  1  Ky.  Opin.  139. 

The  trustee  may,  without  the  aid  of 
the  chancellor,  pass  title  to  the  land 
to  the  purchaser. 

Boiling  V.  Rogers,  1  Ky.  Opin.  139. 

Where  the  grantor  in  a  deed  of 
trust  for  the  payment  of  debts  joins 
with  the  trustee  in  a  conveyance,  the 
title  is  vested  in  the  purchaser  unin- 
cumbered by  the  claim  of  creditors, 
and  without  responsibility  on  him  or 
charge  on  the  land  for  the  application 
of  the  proceeds  of  the  sale. 
Beck  V.  Gale,  1  Ky.  Opin.  9. 

A  trustee  has  no  right  to  sell  debts 
owing  the  assignor  at  a  sacrifice  with- 
out the  consent  of  the  creditors. 
Steele  v.  Steele,  2  Ky.  Opin.  398. 

A  party  purchasing  lands  with  actual 
or  constructive  notice  of  a  trust  ex- 
isting in  his  vendor,  though  not  of 
record,  acquires  no  right  beyond  that 
held  by  such  vendor,  and  any  attempt 
to  pass  an  unincumbered  title  with 
such  notice,  would  be  fraudulent. 
Mourning  v.  Stratton,  2  Ky.  Opin. 
359. 

The  mode  and  time  of  sale  is  gov- 
erned by  the  deed  of  trust  and  in  the 
sound  discretion  of  the  court,  the 
court  having  the  power  to  make  the 
sale  without  the  consent  of  the  infant 
beneficiaries. 

Field  V.  Young,  2  Ky.  Opin.  90. 

A  circuit  court  has  jurisdiction  to 
effectuate  a  trust  by  the  sale  of  land 
to  relieve  it  of  incumbrance  and  to 
reinvest  the  surplus  for  the  benefici- 
aries. 

Field  V.  Young,  2  Ky.  Opin.  90. 

A  trustee  has  no  right  to  purchase 
trust  property  at  a  judicial  sale  and 
pay  for  same  out  of  trust  fimds,  un- 
less authorized  by  the  creditors. 
Steele  v.  Steele,  2  Ky.  Opin.  398. 

Where  land  is  transferred  to  a  ces- 
tui que  trust  under  an  implied  con- 
tract, acquiescence  for  a  period  of 
twenty  years  thereafter  in  sales  made 
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thereunder  for  an  adequate  price  at 
its  then  value,  will  bar  any  subse- 
quent right  of  the  beneficiary  to  re- 
voke the  sale  under  the  imputation  of 
constructive  fraud. 

Carney   v.   Lindley,   2    Ky.   Opin. 
188. 


§189. 


-Authority  and   duty   in   gen- 


erai. 
Although  a  trustee  has  the  authority 
to  sell  at  all  hazards,  yet  it  is  not  a 
violation  of  his  duty  as  trustee  in 
failing  to  sell  at  a  sacrifice  property 
which  he  had  a  reasonable  right  to 
believe  need  not  be  sold  at  all. 

Brown  v.  Wilson,  7  Ky.  Opin.  279. 

Where  land  is  devised  for  the  bene- 
fit of  the  testator's  son  and  the  son's 
wife  and  children,  the  chancellor  has 
no  power  to  subject  the  land  to  the 
payment  of  the  son's  debts,  or  its  pro- 
ceeds or  product,  unless  there  should 
be  a  surplus  of  the  product  or  actual 
increase  after  supporting  the  son  and 
his  wife  and  children. 

Perry  v.  Hunter,  6  Ky.  Opin.  726. 

Where  a  testator  devised  property 
in  trust  for  his  wife  with  power  in  tlje 
trustee  to  convey  the  land  to  the  wife 
on  her  written  request,  a  deed  by  the 
trustee  and  the  wife,  who  was  a  feme 
sole,  passed  title  to  the  property. 
Gault  V.  .Courtney,*  7  Ky.  Opin. 
269. 

A  trustee  in  the  execution  of  his 
trust  under  the  direction  of  the  chan- 
cellor has  a  legal  right  to  convey, 
without  or  even  against  the  consent  of 
the  cestui  que  trust  or  minor  children, 
any  or  all  of  the  property  held  in 
trust,  and  the  court  has  jurisdiction 
without  bringing  the  parties  before  it 
to  appoint  a  trustee  to  carry  out  the 
terms  of  the  trust  and  to  regulate  the 
manner  of  its  exercise. 

Columbi  V.  Reamer,  12  Ky.  Opin. 
167. 

§  191. Power  of  saie  in  instrument 

creating  trust. 
Where  by  the  terms  of  a  testator's 
will  the  trustee  and  beneficiaries  are 
empowered  to  sell  the  land,  for  the 
purpose  of  reinvestment,  the  pur- 
chaser at  such  sale  is  not  compelled 
to  look  to  the  application  of  the  pur- 


chase-money and  see  that  it  is  rein- 
vested. 

Smith  V.  Parrish.  11  Ky.  Opin.  503. 

Where  a  trustee  in  pursuance  of  the 
express  powers  conferred  on  him  by  a 
will  has  sold  the  real  estate  of  the 
cestui  que  trust  and  reinvested  the 
proceeds  in  other  property,  the  trust 
created  by  the  will  will  follow  the 
trust  estate  and  attach  to  it  so  long  as 
it  can  be  traced  and  identified. 

Wilson  V.  McMullen,  12  Ky.  Opin. 
77. 

§  19i3. Compelling    sale    in    instru- 
ment creating  trust. 
When  real  estate  is  held  in  trust 
for  the  support  of  another,  with  dis- 
cretionary  power  to   sell,   but  where 
the  trustee  does  not  see  fit  to  exercise 
such  power,  it  is  error  for  the  court  to 
order  it  sold  at  the  instance  of  a  cred- 
itor whose  claim  is  not  so  large  that  it 
might  not  be  paid  out  of  the  rents. 
Stone  V.  Maxey,  11  Ky.  Opin.  156. 

§197. Vaiidlty  of  sale. 

Where  a  person,  as  trustee  for  his 
wife  and  children,  and  pursuant  to  the 
order  of  a  court,  conveys  real  estate 
for  a  sum  larger  than  he  accounts  for, 
and  the  purchaser,  being  innocent  in 
the  transaction  and  not  knowing  ot 
the  trustee's  purpose  not  to  so  ac- 
count, will  not  be  affected  thereby,  but 
will  receive  a  good  title. 

Jesse  V.  Gregory,  9  Ky.  Opin.  507. 

§198. Purchase  by  trustee. 

A  trustee  holding  property  in  trust, 
finding  that  his  title  is  worthless,  can 
not  purchase  an  adverse  claim  and  ac- 
quire a  title  in  his  individual  right,  for 
it  would  be  a  breach  of  trust  for  the 
trustee,  to  create  any  relation  between 
himself  and  the  trust  property  where- 
by he  would  be  induced  to  look  to  his 
own  interests  at  the  expense  of  the 
beneficiary  of  the  trust. 

Oldham's  Trustee  v.  Hume,  11  Ky. 
Opin.  779. 

While  a  trustee,  one  has  no  right  to 
buy  the  trust  property,  yet  where  be  is 
a  large  creditor  he  has  the  right  to 
protect  his  own  interests,  but  such  a 
right  will  not  authorize  him  to  buy 
the  land  for  less  than  its  value;  and 
where  such  a  sale  was  fair  and  for 
full  value,  the  rights  of  creditors  pro- 
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tected  and  nearly  all  of  them  consent 
to  the  sale,  it  will  not  be  set  aside. 
Leavell  v.   Leavell,  12   Ky.  Opin. 
45. 

§202. ^Application  of  proceeds. 

Where  a  trust  deed  authorizes  a 
trustee  to  dispose  of  the  land  and  in- 
vest the  proceeds  in  other  land  in  a 
manner  to  promote  the  interest  of  the 
cestui s  que  trustent,  the  trustee  was 
invested  with  such  discretion  as  to  the 
welfare  of  the  cestuis  que  trustent 
as  authorizes  a  reinvestment  of  the 
proceeds  of  the  sale  in  other  land  in 
trust  for  the  beneficiaries. 

Shropshire  v.  Pryor,  6  Ky.  Opin. 
722. 

Under  the  statute  in  this  state  a 
purchaser  at  a  trustee's  sale  is  not  re- 
quired to  look  to  the  application  of 
the  purchase-money  unless  the  deed  or 
devise  expressly  requires  it. 

Moran  v.  Smithers,  11  Ky.  Opin. 
139. 


§203w- 


■Rights     and     title     of     pur- 


chasers. 
Where  a  husband  takes  the  money 
of  his  wife,  which  he  has  agreed  by 
written  agreement  of  record,  in  one 
county  be  will  invest  in  real  estate  for 
her,  and  buys  land  in  another  county, 
taking  the  title  in  his  own  name,  and 
afterwards  sells  the  land  to  persons 
having  no  notice  of  the  trust  created 
by  the  agreement,  such  purchasers 
take  title  freed  from  such  trust;  and 
their  title  can  not  b^  defeated  in  a 
suit  to  declare  the  trust,  brought  by 
the  wife  after  the  death  of  her  hus- 
band more  than  twenty  years  after 
such  purchases  are  made. 

Owens  V.  Holt,  8  Ky.  Opin.  94. 

A  sale  by  a  trustee  under  authority 
of  the  chancellor  for  more  than  two- 
thirds  of  its  value  will  not  be  disturb- 
ed in  the  absence  of  fraud  of  facts 
showing  unfairness  equivalent  to  fraud 
and  the  title  under  such  a  sale  will 
pass  to  the  purchaser. 

Wilson  V.  Taylor  &  Son,  11  Ky. 
Opin.  793. 

§204.. Setting  aside. 

Where  a  trustee  unlawfully  sells  a 
note  belonging  to  the  trust  fund,  and 
the  contract  can  be  rescinded  without 
loss,  the  sale  will  be  set  aside. 

Todd  V.  Rodman,  6  Ky.  Opin.  673. 


§209.  Contracts. 

§213. Borrowing  money. 

A  note  executed  to  persons  as  ex- 
ecutors is  held  in  trust  for  the  estate, 
and  does  not  pass  into  the  hands  of 
the  assignee  in  bankruptcy,  on  applica- 
tion by  the  executor  for  the  benefit  of 
the  bankruptcy  law. 

Bujckner  v.  Edwards,  6  Ky.  Opin. 
112. 

Where  a  bill  is  indorsed  "Pay  A  B 
or  order  on  account  of  G,  C  &  D"  it 
operates  as  notice  that  A  B  holds  or 
held  it  in  trust  for  G,  C  &  D  and  that 
neither  he  nor  his  indorsers  had  any 
property  in  it. 

Menzies  v.  Farmers'  Bank  of  Ken- 
tucky, 11  Ky.  Opin.  634. 

§216.  Investments. 

§218. Loss  or  depreciation. 

A  trustee,  in  handling  an  estate 
placed  in  his  hands,  must  use  ordin- 
ary prudence  and  discretion,  and  if  he 
loans  the  money  of  the  estate  on  se- 
curity that  at  the  time  was  reason- 
able and  sufficient  he  can  not  be  held 
liable  for  a  subsequent  loss  unless  he 
could  have  foreseen  the  loss,  by  the 
exercise  of  that  judgment  usually  be- 
longing to  men  of  ordinary  business 
habits. 

Merriweather  v.  Merriweather,  11 
Ky.  Opin.  251. 

Where  trustees  purchase  real  estate 
for  $1,494,  pay  $1,200  of  the  price  and 
have  in  their  hands  a  sum  sufficient  to 
discharge  the  remainder,  but  fail  to 
pay  it,  and  suffer  themselves  to  be 
sued  and  the  whole  of  the  land  to  be 
sold  to  pay  it,  and  thereby  negligently 
sacrifice  the  $1,200  which  they  had 
invested,  they  are  liable  for  such  loss. 
Warren  v.  Benton's  Trustees,  11 
Ky.  Opin.  272. 

§231.  Individual  interest  In  transac- 
tions. 
A  trustee  occupies  such  a  position 
as  to  preclude  him  from  purchasing 
for  his  own  benefit,  trust  property 
from  the  commissioner  under  a  sale 
made  pursuant  to  a  judgment  render- 
ed before  he  became  trustee. 

Donaldson  v.  Barclay,  5  Ky.  Opin. 
779. 

§234.  Loss  of  property. 

Trustees  appointed  by  a  partnership 
to  close  the  partnership  business  and 
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disburse  the  partnership  funds,  were 
held  not  liable  for  partnership  funds 
lost  on  deposit  in  the  bank,  no  neglig- 
ence on  the  part  of  the  trustees  being 
shown. 

Gibson  v.  Thompson,  6  Ky.  Opin. 
98. 

Where  it  is  adjudged  that  land  is 
held  by  one  in  secret  trust  for  another, 
the  trustee  may  assert  claim  to  the 
extent  of  money  shown  to  have  been 
bona  fide  paid  or  advanced  out  of  his 
own  means  or  that  he  is  honestly 
bound  to  pay. 

Lair's    Exr.    v.    Whitaker,    1    Ky. 
Opin.  446. 

Where  a  testator  directs  his  execu- 
tor to  invest  certain  money  of  the 
estate  for  the  benefit  of  another,  and 
the  executor  has  acted  in  good  faith 
in  the  exercise  of  a  fair  discretion,  and 
in  the  same  manner  he  would  do  in 
regard  to  his  own  property,  he  should 
not  be  held  liable  for  any  loss  occur- 
ring in  the  management  of  the  trust 
property. 

Carter  v.   Booker's   Exr.,   11   Ky. 
Opin.  961. 

§236.  Reimbursement  and  Indemnity 
to  trustee. 
Where  a  cestui  que  trust  elected  to 
take  the  land  in  which  the  trust 
money  had  been  invested,  a  lien 
should  be  given  for  the  difference  be- 
tween the  amount  6t  the  trust  fund 
invested  in  the  land  and  the  price  paid 
therefor. 

Mitchell  V.  Moore,  7  Ky.  Opin.  168. 

§245.  Actions  between,  by,  or  against 

trustees. 

§  257. Parties. 

A  trustee  who  has  never  renounced 
the  trust,  nor  yet  taken  possession 
under  it,  is  a  necessary  party  to  a  suit 
seeking  to  subject  the  trust  estate  to 
the  payment  of  claims. 

Alexander  &  Co.  v.  Owens,  11  Ky. 

Opin.  898. 


§  262.- 


-Evidence. 


The  evidence  was  held  not  to  show 
that  the  claim  to  property  was  fraudu- 
dent,  but  that  the  land  was  held  in 
trust  for  claimant  and  was  not  sub- 
ject to  the  trustee's  debts. 

Arnold  v.  Smith,  6  Ky.  Opin.  358. 


§  265 Judgment. 

Infant  beneficiaries 
to  judgment  rendered 
ject  a  trust  fund  to 
creditors,  unless  they 
the  suit  and  failed  to 
then  without  proof  as 
the  liability. 

Pearl  v.  Elliott,  6  Ky.  Opin.  300. 


are  not  subject 
in  a  suit  to  sub- 
the  payment  of 
were  parties  to 
respond,  and  not 
to  the  nature  of 


V.  EXECUTION  OF  TRUST  BY 
TRUSTEE  OR  BY  COURT. 

§282.  Payment  or  distribution  of  pro- 
ceeds of  trust  property. 
It  is  not  the  duty  of  a  trustee  to 
hear  and  determine  the  rights  of  a 
creditor  of  a  trust  estate,  and  the 
court  has  no  authority  to  determine 
such  a  cause  when  the  creditor  of  the 
estate  is  not  a  party  to  the  claim  as- 
serted against  him  by  one  of  his  cred- 
itors. 

Lee  V.  Russell,  9  Ky.  Opin.  244. 

§283.  Transactions  between  trustee 
and  cestui  que  trust  in  general. 
A  bargain  made  between  a  trustee 
and  the  person  he  represents  will,  by 
the  chancellor,  be  closely  scanned, 
and  the  trustee  will  not  be  allowed  to 
deal  unfairly  in  such  a  matter,  espe- 
cially where  the  trustee  is  a  trusted 
brother  of  cestui  que  trust. 

Cox  V.  Roach,  13  Ky.  Opin.  345. 

§  284.  Conveyance  of  trust  property  to 
cestui  que  trust. 
Where  a  trust  was  created  by  a  tes- 
tator for  his  children,  and  provided 
that    as    they    arrived    at    age   each 
should  receive  1 1,000,  and  made  pro- 
vision for  their  support  and  education, 
final  partition  can  not  take  place  un- 
til the  youngest  child  arrives  at  age. 
Wilson  V.  Chiles,  7  Ky.  Opin.  720. 

VI.     ACCOUNTING    AND    COMPEN- 
SATION OF  TRUSTEE. 

§291.  Wiio  entitied  to  require  account- 
ing. 
A  person  who  shows  himself  to  hare 
an  interest  in  a  trust  fund  may  main- 
tain an  action  against  the  trustee  for 
an  accounting  and  for  application  of 
the  fund. 

Stewart's  Exr.  v.  Stewart,  7  Ky. 
Opin.  123. 
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§292.  Who  liable  to  account  In  gen- 
eral. 
Where  a  husband  owns  slaves  and 
dies  leaving  a  family  of  children  and 
a  widow,  and  the  widow  marries  again, 
and  the  slaves  are  kept  in  the  control 
and  used  by  the  second  husband  and 
his  wife  and  for  the  support  of  the 
children,  their  petition,  after  more 
than  twenty  years,  seeking  to  force 
their  stepfather  to  account  as  trustee 
for  the  use  of  such  slaves,  will  be  dis- 
missed by  the  chancellor. 

Kinchelve  v.  Hill's  Admr.,  12  Ky. 
Opin.  381. 

§302.  Proceedings  for  final  settlement. 

§304. Compelling  accounting. 

Where  one  receives  money  as  trus- 
tee, in  which  another  is  entitled  to  the 
income  from  it  during  her  life,  and 
others  own  the  fund  subject  to  the 
rights  of  the  life  owner,  and  the  writ- 
ing creating  the  trust  does  not  contain 
a  promise  by  the  trustee  to  pay  the 
amount  to  any  one,  he  is,  notwith- 
standing this  fact,  liable  to  answer  to 
the  remaindermen  and  pay  over  such 
fund  to  them  at  the  death  of  the  life 
owner. 

DeCourcey's  Admr.  v.  Dickens,  10 
Ky.  Opin.  660. 

§305.  Actions  for  accounting. 

Where  appellant  might,  by  a  rule  in 
the  circuit  court,  have  been  forced  to 
settle  his  accounts  as  trustee,  being 
an  appointee  of  that  court,  still  the 
venue  was  not  local  to  that  court,  and 
appellees  might  bring  their  suit  in  the 
county  where  the  summons  could  be 
served  on  appellant. 

Drake  v.  Thomas,  5  Ky.  Opin.  761. 

§307.  Charges. 

W^here  a  trustee  acts  in  good  faith, 
although  it  seems  that  he  could  have 
realized  out  of  the  trust  property  the 
full  amount  of  the  debt,  he  will  be 
charged  only  with  the  amount  actually 
received. 

Smith  V.  Pell,  5  Ky.  Opin.  285. 

§310.  Credits. 

§311. In  general. 

Where  an  estate  is  left  in  trust  for 
the  benefit  of  a  daughter,  the  trustee 
can  not  claim  credits  for  money  ad- 
vanced to  the  husband  of  such  daugh- 
ter. 

Major  V.  WUUams,  8  Ky.  Opin.  117. 


§312. Expenses  and  disbursements. 

Where  by  will  an  estate  is  left  to 
a  daughter,  and  her  brother  is  made 
trustee,  and  the  daughter  and  trustee 
and  other  members  of  the  family  live 
together  in  the  family  homestead,  and 
such  trustee  expends  large  sums  of 
money  in  supporting  all  the  members 
of  such  family,  on  account  of  his  affec- 
tion for  them,  and  uses  the  income  of 
the  members  of  such  family  and  even 
more  than  their  income  in  doing  so, 
he  can  not  claim  credit  against  the 
daughter's  estate  on  account  of  such 
excessive  expenditures. 

Major  V.   Williams,    8   Ky.   Opin. 
117. 

When  a  trustee  holds  an  estate  of 
about  $30,000,  upon  which  the  income 
amounts  to  $2,400  per  annum,  it  is  not 
extravagant  for  the  owner  of  such  es- 
tate to  purchase  goods  for  her  use 
amounting  to  $766,  when  such  pur- 
chase is  reasonably  necessary  for  her 
comfort  and  enjoyment,  and  when  she 
gave  orders  on  the  trustee  for  such 
sum  he  was  justified  in  accepting,  and 
paying  same. 

Young  V.  Kaufman  &  Co.,  9  Ky. 
Opin.  775. 


§313.. 


-Counsel  fees  and  costs. 


A  trustee  has  a  legal  right  to  employ 
attorneys  to  represent  him,  and  the 
fact  is  not  changed  because  creditors 
also  employ  attorneys  to  collect  their 
claims,  and  attorneys  employed  by  a 
trustee  may  legally  be  paid  a  reason- 
able compensation  out  of  the  trust  es- 
tate. 

Rouse   V.   Hughes,   10   Ky.    Opin. 
728. 

§314.  Compensation. 

§315. In  general. 

As  to  the  claim  of  the  trustees  for 
compensation  for  services  rendered, 
the  paper  under  which  they  acted  was 
notice  to  them  that  such  a  claim  would 
be  postponed  until  the  preferred  cred- 
itors were  paid  in  full. 

Hagan  v.  English  &  Murphy,  5  Ky. 
Opin.  467. 

Where  a  fiduciary  faithfully  per- 
forms the  duties  of  a  trust,  and  there 
is  no  want  of  zeal  or  ability,  he  is  en- 
titled  to  a  reasonable   compensation 
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for  the  purchase  and  preservation  of 
an  estate  of  the  infants. 

Woods  v.  Thompson,  4  Ky.  Opin. 
207. 

§325.  Evidence. 

A  writing  signed  by  a  testator  in 
settlement  of  an  estate  for  which  he 
was  trustee,  Is  evidence  of  an  inten- 
tion by  the  parties  to  adjust  the  ac- 
counts of  the  trust  estate  and  a  settle- 
ment between  the  parties. 

Chandler  v.  Rowe's  Admr.,  2  Ky. 
Opin.  254. 

VII.  ESTABLISHMENT   AND  EN- 
FORCEMENT OF  TRUST. 

(A)  RIGHTS   OF   CE8TUI   QUE 
TRUST  AS  AGAINST  TRUSTEE. 

§344.  Persons     entitled     to     enforce 
trust. 
Where  a  son  furnished  to  his  mother 
money  to  be  used  in  the  purchase  of 
land,    under   an   agreement   with   her 
that  upon  the  sale  of  the  land,  or  in 
any  event  at  her  death,  he  should  be 
repaid,  and  the  mother  sold  the  land 
and   buys   other   land,    she   holds   so 
much  of  it  in  trust  for  her  son  as  will 
reimburse    him    for    the    money    ad- 
vanced and  either  he  or  his  creditors 
may  subject  the  land  to  its  pasonent. 
Ellis  V.  Grigsby,  12  Ky.  Opin.  597. 

§346. Resulting  trusts. 

Where  one  purchases  a  debtor's 
property  for  the  benefit  of  the  debtor, 
and  takes  title  to  secure  the  money 
advanced,  the  purchase  should  enure 
to  the  benefit  of  the  debtor,  and  the 
purchaser  should  be  compelled  to  exe- 
cute the  trust. 

Burges  v.  Bosley,  6  Ky.  Opin.  50. 

Where  one  who  buys  the  land  of  a 
debtor,  which  was  sold  for  the  debt, 
and  holds  it  only  as  security  for  the 
liability  incurred  by  the  purchaser, 
and  the  debtor  stands  by  and  sees  his 
land  sold  and  is  permitted  by  the  pur- 
chaser to  retain  the  possession  as  if 
no  sale  had  been  made  and  refimds 
the  purchase  price  paid  for  the  land, 
and  the  purchaser  receives  it  as  such, 
and  the  debtor  makes  valuable  and 
lasting  improvements  upon  the  land, 
selling  other  portions  of  his  real  estate 
to  refund  the  advance  made  for  him, 
the  court  of  equity  wiU,  upon  applica- 


tion, enforce  the  trust  against  the  piur- 
chaser  by  compelling  a  reconveyance 
of  the  property  and  quiet  the  title  of 
the  debtor. 

Burges  v.  Bosley,  6  Ky.  Opin.  50. 

(B)   RIGHT     TO     FOLLOW     TRUST 
PROPERTY  OR  PROCEEDS 
THEREOF. 

§349.  Nature  and  grounds  of  right 

Where  the  trust  fund  can  be  dis- 
tinctly traced  a  court  of  equity  will 
fasten  a  trust  upon  the  land  in  fayor 
of  the  persons  beneficially  entitled  to 
the  money. 

Ellis  V.  Johnson,  12  Ky.  Opin.  163. 

(C)  ACTIONS. 

§365.  Time    to    sue,    limitations   and 

laches. 
Neither  the  trustee  nor  his  repre- 
sentative, can  plead  the  statute  of  lim- 
itation as  against  the  cestui  que  trust, 
in  cases  of  express  trusts,  and  more 
especially  against  the  wife,  when  she 
has  been  all  the  while  a  feme  coyert, 
and  the  trustee  her  husband. 

Johnson  v.  Leach's  Admr.,  5  Ky. 

Opin.  528. 

Where  a  trustee  holds  a  fund  on 
which  one  is  entitled  to  draw  the  ta- 
terest  during  her  life,  the  owners  of 
the  fund  can  not  maintain  an  action 
to  recover  it  during  such  lifetime,  and 
the  statute  of  limitations  will  only  be- 
gin to  run  as  against  them  from  the 
date  of  her  death. 

DeCourcey's  Admr.  v.  Dickens,  10 
Ky.  Opin.  660. 

§371.  Pleading. 

Where  a  trustee  brought  suit  In 
equity  to  have  the  trust  settled,  mak- 
ing all  the  creditors  defendants,  and 
appellant  and  wife  filed  their  answer 
and  cross-petition,  insisting  that  they 
have  a  prior  lien  on  the  land  conveyed 
in  trust  for  their  debts,  by  reason  of 
a  purchase-money  claim,  and  appel- 
lant's answer  and  cross-petition  do  not 
allege  that  the  same  real  estate  con- 
veyed by  his  deed  was  embraced  in 
the  deed  of  trust,  without  such  allega- 
tions appellant's  claim  to  a  prior  lien 
can  not  be  sustained. 

Craycroft  v.  Johnson,  1  Ky.  Opin. 
86. 
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Averments  in  a  pleading  to  enforce' 
a  resulting  trust  are  insufficient  when 
they  amount  to  no  more  than  that  the 
defendant  purchased  the  real  estate 
for  plaintiff  and  took  conveyance  to 
himself,  which  may  be  true  and  not 
result  in  a  trust. 

Jones  V.  Thompson,  8  Ky.  Opin. 
703. 

Allegations  in  a  petition  that  one 
was  appointed  trustee  by  the  Harrison 
Circuit  Court  is  sufficient  to  show  such 
trustee's  right  to  maintain  the  action; 
since  the  existence  of  the  facts  nec- 
essary to  give  that  court  Jurisdiction 
to  make  the  appointment,  in  the  ab- 
sence of  anything  to  the  contrary,  will 
be  presumed. 

Beach  v.  Martin's  Trustee,  10  Ky. 
Opin.  431. 

§372.  Evidence. 

Where   it   is    shown   that   property 

came  into  the  possession  of  a  trustee, 

the  burden  of  proof  is  on  him  to  show 

that  it  was  accounted  for  and  paid  out. 

Apperson's  Exr.  v.  Hazelrigg,  10 

Ky.  Opin.  947. 

§375.  Judgment  or  decree  and  enforce- 
ment thereof. 
Where  in  a  suit  it  is  prayed  that  the 
defendant  be  directed  and  required  to 
give  a  list  of  personal  property  re- 
ceived by  him  as  a  trustee,  and  who 
then  has  it,  there  could  not  legally  be 
a  Judgment  against  the  trustee  either 
for  such  property  or  its  value,  as  no 
foundation  is  laid  for  any  such  relief. 
Duncan  v.  Duncan,  10  Ky.  Opin. 
880. 

Where  a  rule  against  a  trustee,  at 
the  end  of  a  litigation  is  to  bring  the 
money  into  court,  the  trust  having 
been  settled  and  the  amount  due  as- 
certained, it  should  be  produced,  or  by 
response  the  trustee  should  have  ex- 
cused himself  by  showing  his  inability 
to  pay  the  debt;  and  where  the  fund 
had  not  been  placed  in  the  hands  of 
the  trustee  by  an  order  of  court,  the 
chancellor  can  not  by  summary  proc- 
ess imprison  the  trustee  for  non-pay- 
ment, but  an  execution  should  be  is- 
sued against  the  debtor;  and  the 
chancellor  has  no  power  to  imprison 
the  trustee  for  failure  to  pay,  where 


he  has  no  property  in  his  hands  that 
he  failed  to  deliver. 

Crofoot's  Exr.  v.  Duvall's  Guard- 
ian, 12  Ky.  Opin.  191. 

TURNPIKES  AND  TOLL 
ROADS. 

I.  ESTABLISHMENT,         CONSTRUC- 

TION, AND  MAINTENANCE. 

§  3.  Constitutional  and  statutory 
provisions. 

§  5.  Turnpike  and  toll  road  com- 
panies in  general. 

§  10. Public  aid. 

§  17.  Construction. 

§  18.  Maintenance  and  repair. 

§  19. In  general. 

§  25.  Acquisition  of  road  by  public 
authorities. 

§  29.  Abandonment  of  road  or 
franchise. 

II.  REGULATION     AND     USE     FOR 

TRAVEL. 
§  34.  Statutory      and      municipal 

regulations. 
§  37.  Tolls. 

§  44.  Liabilities  for  injuries. 
§  46. Defects      or      objections 

causing  injury. 
§  49.  Actions  for  injuries. 

Aid  by  counties,  see  Counties,  §§  154, 
192. 

Appeal  from  order  of  county  court  re- 
lating to  subscription  to  stock  of 
turnpike  company,  see  Appeal,  §  148. 

Authority  of  president  and  directors 
of  turnpike  company,  see  Corpora^ 
tions,  §§  300,  301. 

Bonds  of  turnpike  company,  see  Bonds, 
§  4. 

Contract  for  free  travel  in  considera- 
tion of  conveyance  of  right  of  way, 
see  Municipal  Corporations,  §  562. 

Rescission  of  subscription  for  stock  in 
turnpike  company,  see  Subscrip- 
tions, §  20. 

L    ESTABLISHMENT,      CONSTRUC- 
TION AND  MAINTENANCE. 

§  3.  Constitutional  and  statutory  provi- 
sions. 
Where  a  turnpike  corporation,  pur- 
suant to  legislative  enactment,  surren- 
ders to  a  town  or  city  that  part  of  its 
turnpike  within  such  town  or  city, 
the  repeal  of  such  enactment  will  not 
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give  the  turnpike  company  the  right 
to  again  assume  its  control  and  own- 
ership, or  require  it  to  do  so,  where 
such  town  or  city,  pursuant  to  such 
surrender,  has  taken  control  and  pos- 
session and  Improved  and  repaired 
such  highway. 

Dry  Creek  &   Covington  Tpk.  R. 

Co.   V.   Commonwealth,   11   Ky. 

Opln.  517. 

The  act  is  constitutional  which  pro- 
vides that  the  justices  of  the  peace 
should  be  associated  with  the  county 
Judge  in  making  any  order  submit- 
ting to  the  voters  the  question  whether 
the  county  court  should  be  directed  to 
subscribe  to  the  building  of  turnpikes 
in  the  county. 

South  Fork  Tpk.  Road  Co.  v.  Ca- 
sey County  Court,  12  Ky.  Opin. 
251. 

§5.  Turnpike  and  toll  road  companies 
In  general. 
The  act  of  the  Legislature  of  March 
7,  1868,  Sess.  Acts  1867-8,  vol.  2,  p.  343, 
providing  for  subscriptions  by  the 
county  to  turnpike  companies  "which 
have  been  or  may  hereafter  be  incor- 
porated/' does  not  authorize  subscrip- 
tions by  the  county  to  stock  of  roads 
which  had  been  built,  nor  to  portions 
which  had  been  made  and  apportion 
said  subscription  on  the  parts  of  the 
roads  unfinished. 

Berry  v.  Muman,  3  Ky.  Opin.  543. 


§10.- 


■Public  aid. 


Where  those  interested  in  the  con- 
struction of  a  turnpike  have  sub- 
scribed a  sum  sufficient  to  build  the 
road,  and  the  magistrates  have  deter- 
mined from  proof  that  the  subscrip- 
tion is  sufficient,  and  a  record  is  made 
showing  such  facts,  the  county  judge 
can  be  cpmpelled  by  mandamus  to 
make  the  county  subscription,  and  un- 
der such  a  record  the  judge  has  no 
power  to  refuse  to  make  the  subscrip- 
tion. 

Banta  v.  Summit  Station  Tpk.  R. 
Co.,  12  Ky.  Opin.  126. 

§  17.  Construction. 

Where  appellant's  witness  proves 
that  the  road  was  located  at  the  time 
as  G.  said  it  was,  and  it  was  the  agree- 
ment of  the  parties  that  H.  would 
waive  his  right  to  compensation  for 
the  road  bed  taken  if  the  road  should 


be  located  through  his  land;  that  he 
afterwards  changed  his  mind  as  to 
damages,  and  that  caused  the  change 
in  the  location,  it  was  not  such  a 
change  as  would  affect  the  right  of  a 
subscriber  to  the  capital  stock. 

Hunt  v.  Winchester  &c.  R.  Co.,  5 
Ky.  Opin.  356. 

Where  when  appellee  gave  up  his 
contract  the  turnpike  company  agreed 
to  pay  him  the  contract  price  for  the 
work  done,  and  the  estimate  was  to  be 
made  by  the  appellant's  engineer,  it 
was  the  duty  of  the  company  to  ascer- 
tain the  amount  due  appellee  before 
involving  him  in  litigation. 

Mt.  Sterling  &c.  Tpk.  Rd.  Co.  v. 
Slocum,  5  Ky.  Opin.  109. 

§  18.  Maintenance  and  repair. 

§19. In  general. 

As  long  as  a  turnpike  company  con- 
trols a  road  and  takes  tolls,  it  is 
bound  to  keep  its  road  free  from  ob- 
structions and  safe  for  the  passage 
of  persons  and  property,  and  for  its 
failure  to  do  so  it  is  liable  for  injury 
caused  thereby. 

Ware  v.  Clark's  Run  &  Salt  River 
Tpk.  Co.,  11  Ky.  Opin.  249. 

§25.  Acquisition  of  road  by  public  au- 

thorltiea. 
§29.  Abandonment  of  road  or  fran- 
chise. 
Where  a  turnpike  company  has 
abandoned  its  franchise  and  its  road, 
a  part  of  which  consists  of  a  bridge, 
and  the  same  has  become  a  county 
highway,  even  though  the  bridge  is 
within  a  town,  it  becomes  the  duty  of 
the  county  to  repair,  maintain  and 
erect  such  bridge  as  a  part  of  such 
highway,  and  it  is  not  required  that 
the  town  should  do  so. 

Trustees  of  Elizabethtown  v.  Har- 
din County,  9  Ky.  Opin.  332. 

IL     REGULATION    AND    USE    FOR 

TRAVEL. 

§34.  Statutory  and  municipal  regula- 
tions. 
A  turnpike  road  running  through  a 
town  is  nevertheless  the  property  of 
the  company,  subject  to  the  municipal 
regulations  of  the  town,  and  where  a 
bridge  belonging  to  such  company 
forms  a  part  of  such  highway,  in  such 
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town,  the  company,  and  not  the  town, 
is  bound  to  keep  It  in  repair. 

Trustees  of  Elizabethtown  v.  Har- 
din County,  9  Ky.  Opin.  332. 

§37.  Tolls. 

The  law  implies  a  contract  upon  the 
part  of  those  trayellng  on  a  toll  road 
to  pay  the  lawful  tolls  charged,  and  it 
also  implies  a  contract  upon  the  part 
of  the  appellant  that  such  persons 
shall  not  be  insulted  or  outraged  by 
the  persons  employed  to  collect  these 
tolls. 

Board  of  International  Imp.  v. 
Hall,  4  Ky.  Opin.  659. 

§44.  Liabilitlea  for  Injuries. 
§46. Defects  or  obstructions  caus- 
ing injury. 
It  is  the  duty  of  a  turnpike  company 
to  keep  Its  road  free  from  obstruc- 
tions, and  upon  its  failure  to  do  so 
must  answer  in  damages  resulting 
from  an  Injury  by  reason  of  its  neg- 
lect of  duty. 

Stoddard  v.  Flemingsburg  &  Pop- 
lar Plains  Tpk.  Co.,  8  Ky.  Opin. 
509. 

When  an  obstruction,  such  as  a  road 
roller,  is  left  standing  on  the  roadway 
late  in  the  afternoon,  without  the 
knowledge  or  fault  of  the  company  or 
its  agent,  and  before  the  company  had 
a  reasonable  opportunity  of  knowing 
of  the  obstruction,  the  company  can 
not  be  held  liable  for  damages  to-  a 
traveler  on  the  road  whose  horse 
scared  at  the  obstruction  and  ran 
away,  especially  where  it  is  shown 
that  the  obstruction  remained  in  the 
road  only  over  night. 

Stoddard  v.  Flemingsburg  &  Pop- 
lar Plains  Tpk.  Co.,  8  Ky.  Opin. 
509. 

§49.  Actions  for  injuries. 

An  instruction  in  an  action  against 
a  turnpike  company  for  damages  re- 
sulting from  failure  to  keep  side  rail- 
ings on  a  bridge,  by  predicating  on  the 
liability  of  the  defendant  for  not  keep- 
ing the  bridge  in  good  repair,  was  held 
misleading  and  erroneous. 

MaysYille  &c.  Tpk.  Co.  v.  Kniffen, 
4  Ky.  Opin.  92. 

A  petition  against  a  turnpike  com- 
pany, for  damages  caused  by  the  road 
being  obstructed  by  a  wagon,  must  al- 


lege and  prove  either  that  the  wagon 
was  placed  in  the  road  with  the  knowl- 
edge or  by  the  permission  of  the  com- 
pany, or  that  it  was  there  under  the 
authority  or  permission  of  the  com- 
pany. 

Ware  v.  Clark's  Run  &  Salt  River 
Tpk.  Co.,  11  Ky.  Opin.  249. 

UMPIRE. 

Right  to  act  as  in  arbitration,  see  Ar- 
bitration and  Award,  §  36. 

UNDUE  INFLUENCE. 

See  Wills,  §§  154,  155. 
In  procurement  of  deed,   see   Deeds, 
§  72. 

UNITED  STATES. 

Seizure  of  property  of  belligerent  ene- 
mies, see  War,  §  12. 

Taking  of  property  by  military  officers 
in  time  of  war,  see  War,  §  12. 

IV.     CLAIMS  AGAINST  UNITED 
STATES. 

§  102.  Civil  war  claims  in  general. 

The  evidence  was  held  not  to  show 
a  settlement  of  the  whole  damage  to 
claimant's  farm  caused  by  military  oc- 
cupation. 

English  v.  Carpenter,  7  Ky.  Opin. 
344. 

USE  AND  OCCUPATION. 

§    5.  Persons  liable. 

§  10.  Amount  of  recovery. 

§5.  Persons  liable. 

Failure  of  a  tenant  to  surrender  the 
premises  in  as  good  condition  as  he 
agreed  to  do  does  not  imply  a  promise 
to  continue  to  pay  rent,  nor  render 
him  liable  for  the  use  of  the  premises 
after  the  surrender  of  them. 

Joyes  V.  Barrow,  7  Ky.  Opin.  273. 

§10.  Amount  of  recovery. 

Where  in  a  contract  to  trade  real 
estate,  one  of  the  parties  takes  pos- 
session under  the  contract  and  has  the 
use  of  the  land  for  two  years,  and  the 
contract  is  rescinded  by  a  judgment 
of  the  court,  the  owner  may  recover 
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the  value  of  the  use  and  occupation 
less  the  value  of  lasting  improvements 
made  thereon. 

Ewlng  V.  Bryant,  10  Ky.  Opin.  137. 
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See  Building  and  Loan  Associations, 
§  33;  Executors  and  Administrators, 
§  302. 
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ing, §  238. 


Limitation  of  actions  to  recover  usuri- 
ous payment,  see  Limitation  of  Ac- 
tions, §  10. 

When  need  not  be  pleaded,  see  Con- 
tracts, §  332. 


I.     USURIOUS      CONTRACTS      AND 
TRANSACTIONS. 

(A)    NATURE  AND  VALIDITY. 

§  1.  Nature  of  usury  In  generaL 

The  reservation  of  ten  per  cent,  for 
one  year  in  a  note  for  the  purchase 
price  of  land  in  the  event  of  nonpay- 
ment when  due  was  a  part  of  the  con- 
sideration, and  is  usury. 

Mitcheson   v.   Weir,   2   Ky.   Opin. 
465. 

§  3.  Constitutional  and  statutory  provi- 
sions. 
§7. Retroactive   operation    in   gen- 
eral. 
The  statute  of  1876  to  vary  the  rule 
as   to  contracting  to  pay  interest  is 
not  retrospective  in  its  operation. 
Bacon    v.    Rudd's    Admr.,    8   Ky. 
Opin.  742. 

§  9. Effect  on  pre-existing  contracti 

of  change   in  statutory  rate  of 

interest. 

A  note  providing  for  ten  per  cent 

interest,  given  before  the  conventional 

rate  of  interest  law  was  enacted,  is  not 

usurious. 

Spradling    v.    Hazelrigg's    Admr., 
10  Ky.  Opin.  709. 

§  10.  Elements  of  usury. 

§11. In  general. 

Where  one  agrees  in  a  written  in- 
strument to  pay  ihterest  semi-annu- 
ally at  six  per  cent,  per  annum  and 
also  to  make  annually  what  is  termed 
a  "donation  of  sixty  dollars,"  it  is  an 
invasion  of  the  law  against  usury  and 
the  debtor  is  entitled  to  have  such  do- 
nations credited  on  the  principal  of 
the  debt. 

Shanks  v.  Stephens,  13  Ky.  Opin. 
179. 

§  12. Intent,  knowledge,  and  mutual 

assent  of  parties. 
The  purchase  of  a  bill  of  exchange 
by  a  savings  institution  was  held  to 
be  merely  for  the  purpose  of  disguis- 
ing loans  of  money  at  a  greater  rate 
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of  interest  than  is  allowed  by  R.  S. 
ch.  53,  §  8. 

Morrison  &   Oaks  v.  Voorhies  & 
Co.,  6  Ky.  Opin.  627. 

§16.  Nature  and  subject-matter  of 
transactions  in  general. 
A  right  which  the  obligor  and  his 
sureties  had  to  claim  payment  of  usu- 
rious interest,  while  the  note  was  in 
the  hands  of  the  administrator,  was 
waived  by  inducing  a  distributee  to 
take  a  new  note,  except  so  far  as  his 
individual  interest  therein  was  con- 
cerned. 

Perrin  v.  Ammerman,  2  Ky.  Opin. 
616. 

§  17.  Loans  or  advances  of  money. 

Where  one  gives  his  notes  for  $3,500 
and  actually  receives  from  the  loan 
company  only  |2,956.59,  it  amounts  to 
an  invasion  of  the  usury  laws. 

Fitzgerald  v.  Maupin's  Admr.,  12 
Ky.  Opin.  246. 

§21.  Bills,  notes  and  other  instruments 
for  payment  of  money. 
The  written  acknowledgment  of  de- 
fendant that  all  usury  included  in  his 
individual  debts  to  plaintiff  was 
stricken  out  in  their  settlement  be- 
fore the  execution  of  the  note  sued  on, 
not  being  contradicted  by  any  testi- 
mony in  the  case,  concludes  him  on 
that  point. 

Green  v.  Secrest,  5  Ky.  Opin.  375. 

To  purge  a  note  of  alleged  usury, 
where  sold  to  a  purchaser  for  a  con- 
siderable discount,  it  must  be  shown 
that  he  connived  with  the  vendors  to 
thus  be  a  party  to  the  evasion  of  the 
usury  laws,  or  had  notice  of  such 
transaction. 

Porter  &  Brooks  v.  Anderson  & 
Wainman,  3  Ky.  Opin.  348. 

The  taking  of  notes  for  the  purpose 
of  obtaining  money  by  ostensibly  dis- 
counting them  at  a  usurious  rate  is 
equivalent  to  direct  demanding  of 
money  at  a  usurious  rate. 

Sehon  v.   Edwards,   4   Ky.    Opin. 
131. 

An  answer  alleging .  a  deed  made, 
and  notes  taken  for  the  purpose  of  ob- 
taining money  by  ostensibly  discount- 
ing them  at  a  usurious  rate  for  the 
money  advanced,  is  demurrable. 

Sehon  v.  Edwards,  4  Ky.  Opin.  131. 
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Where  under  the  law  at  the  time  of 
the  execution  of  a  note  the  parties 
had  the  right  to  agree  to  pay  eight 
per  cent,  interest  on  the  note,  such 
agreement  was  not  illegal;  but  when 
it  was  agreed  that  in  addition  to  the 
eight  per  cent,  shown  on  the  face  of 
the  note  they  also  paid  two  per  cent, 
in  advance,  the  entire  transaction  is 
tainted  with  usury,  and  the  payee  of 
such  note  is  only  entitled  to  recover 
the  lawful  rate  of  interest,  that  is  such 
interest  as  if  no  rate  had  been  agreed 
upon,  namely,  six  per  cent. 

Utterback  v.  Wilholt,  11  Ky.  Opin. 
507. 


§26. 


-Discounts. 


Where  the  borrower  receives  less 
than  the  face  of  the  loan,  and  is 
charged  commissions  and  attorney's 
fees  for  negotiating  the  loan  by  the 
lender,  and  for  extensions  of  time,  and 
it  is  made  to  appear  that  some  of  such 
charges  are  in  fact  collected  as  inter- 
est, they  will  be  treated  as  usurious 
and  can  not  be  recovered. 

Arnold   v.   Maxwell,   8   Ky.   Opin. 
355. 

§30.  Sales  or  exchanges  of  property. 
Where  notes,  upon  which  usurious 
interest  is  alleged  to  have  been 
charged,  is  settled  by  payment  in 
lands,  only  the  amount  the  land  is 
worth  over  the  amount  of  the  debt 
and  six  per  cent,  interest^  constitutes 
the  usury  paid. 

Smith  V.  Houston,  3  Ky.  Opin.  580. 

§42.  Rate  and  amount  of  interest  in 

general. 

Interest  in  excess  of  ten  per  cent. 

Is  usurious  and  can  not  be  recovered. 

Arnold   v.   Maxwell,   8   Ky.   Opin. 

355. 

§44.  Interest  In  advance. 

To  receive  usurious  interest  in  ad- 
vance is  as  much  a  violation  of  the 
statute  as  to  contract  for  its  payment 
at  a  future  time. 

Wade  V.  First  Nat.  Bank  of  Frank- 
lin, 8  Ky.  Opin.  518. 

§49.  Compound  Interest. 

Compounding  interest  at  the  lawful 
rate,  once  a  year,  is  not  usurious. 
Fox  V.  Apperson  &  Reid,  8  Ky. 
Opin.  233. 
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§66.  Renewal  of  bill,  note  or  other 
obligation. 
Where  a  debtor's  obligation  is  evi- 
denced by  a  promissory  note  drawing 
a  legal  rate  of  interest,  and  payments 
are  made  from  time  to  time,  and  new 
notes  taken  for  the  balance  at 
such  settlements,  the  debt  is  the 
same  debt  notwithstanding  renewals, 
and  the  defendant  may  set  up  the  de- 
fense  of  usury  on  the  note  sued  on 
even  where  the  usury  exacted  was 
paid  on  some  former  note  evidencing 
the  debt. 

Henderson  National  Bank  v.  Mar- 
tin's Admr.,  10  Ky.  Opln.  220. 

To  the  extent  that  usury  is  em- 
braced in  a  debt  and  so  long  as  it 
can  be  traced,  the  new  obligation 
given  in  discharge  of  the  old  indebt- 
edness is  without  consideration;  and 
if  the  usury  in  the  old  debt  be  car- 
ried into  the  new  contract  so  as  to 
constitute  any  part  of  the  sum  agreed 
to  be  paid  by  it,  on  the  plea  of  the 
debtor  the  usury  should  be  extracted. 
Miller's  Exr.  v.  Wilson,  11  Ky.  | 
Opin.  541. 

§74.  Effect   of   usury. 

§75. In  general. 

General  Statutes,  ch.  60,  art.  2,  §  4, 
provides  that  where  usury  is  inten- 
tionally charged,  the  whole  of  the 
interest  is  forfeited. 

Rudd  V.  Kimbly,  8  Ky.  Opin.  790. 

§88.  Purging  contract  of   usury. 

Where  various  liens  exist  upon  the 
same  property,  so  long  as  the  liens 
exist  any  of  the  parties  in  Interest 
may  purge  the  claims  of  usury;  and 
usury  may  be  interposed  by  a  Junior 
lienholder  as  against  a  prior  lien 
where  the  property  is  sought  to  be 
subjected  to  satisfy  the  liens;  and 
the  usury  paid  will  be  entered  as  a 
credit  on  the  prior  lien  and  the  claim 
for  usury  disregarded  as  between  the 
holders  of  the  several  liens. 

Sloss'  Exr.  V.  Levi,  12  Ky.  Opin. 
346. 

(B)     RIGHTS    AND     REMEDIES    OF 

PARTIES. 

§89.  Relative  rights  of  parties  to  con- 
tract or  transaction   in  general. 
An  ohligor  and  sureties  in  a  note 


have  the  right  to  claim  usurious  pay- 
ment of  interest  on  a  note  given  a 
deceased,  while  the  note  is  in  the 
hands   of  the  administrator. 

Perrin  v.  Ammerman,  2  Ky.  Opin. 
616. 

Although  usury  was  not  specially 
pleaded,  a  court  of  equity  will  not 
enforce  payment  of  it. 

Morrow  v.  Berryman,  1  Ky.  Opin. 
448. 

Where  usurious  interest  is  charged 
it  must  be  reduced  to  the  lawful  rate, 
and  where  interest  is  charged  on 
notes  and  open  accounts  by  appel- 
lant and  none  allowed  on  the  funds 
in  his  hands  belonging  to  the  ap- 
pellee, the  accounts  will  be  corrected 
by  allowing  interest  where  it  has 
been  thus  withheld. 

Berryman   v.    Cook,    1   Ky.   Opln. 
240. 

Where  an  agent  loans  money  for 
his  principal  at  a  usurious  rate  of  in- 
terest, taking  a  note  to  himself,  and 
thereafter  assigning  it  to  his  princi- 
pal, in  a  suit  on  the  note,  it  will  be 
purged  of  all  illegal  interest. 

Yantis   v.   Foreman,   1   Ky.  Opln. 
283. 

Although  a  Judgment  at  law  can  not 
be  modified  by  a  defense  subsisting 
previous  to  it,  yet  usury  paid  may  be 
recovered  by  action  notwithstanding 
the  judgment  for  the  debt. 

Lucas  V.  Muston  &  Arthur,  1  Ky. 
Opin.  449. 

An  assignee  of  a  claim  of  usurious 
interest,  who  was  also  surety  for  the 
assignor  upon  the  original  debt  out 
of  which  the  claim  for  usury  orig- 
inated, can  not  establish  the  fact  of 
the  usury  by  the  evidence  of  his  as- 
signor only,  until  he  shall  have  re- 
leased the  assignor  from  responsibil- 
ity on  the  original  liability  for  money 
paid  as  his  surety  to  the  original 
creditor. 

McFatridge  v.  Gore,  2  Ky.  Opin. 
205. 

Where  a  usurious  note  has  passed 
into  the  hands  of  one  of  the  distribu- 
tees as  his  share  of  the  estate,  and 
the  distributee  Is  induced  to  accept 
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a  renewal,  and  to  receipt  the  admin- 
istrator in  full  settlement,  the  estate 
being  closed »  they  can  not  then  set 
up  a  claim  for  usury  except  for  such 
part  as  would  have  fallen  on  the  dis- 
tributee as  his  share  of  such  loss 
based  on  a  pro  rata  distribution. 
Perrin  v.  Ammerman,  2  Ky.  Opin. 
616. 

§102.  Recovery  of  usury  paid. 

Where  a  third  party  takes  an  as- 
signment of  a  note  in  payment  of  a 
debt,  without  knowledge  that  it  is 
tainted  with  usury,  the  amount  of  the 
demand  evidenced  by  the  note  can 
not  be  affected  by  any  right  of  re- 
covery of  usury  which  the  maker  may 
have  had  against  the  original  payee, 
but  the  maker  may  recover  from  the 
assignee  any  usury  received  by  him. 
Gale  V.  Gale,  7  Ky.  Opin.   40. 

The  right  to  recover  back  usurious 
interest  paid  is  limited  by  the  Act 
of  March  17,  1862,  to  one  year  from 
the  time  of  payment. 

Rankin    v.    Tumey,    3    Ky.    Opin. 
162. 

Before  an  assignee  can  reach  and 
recover  back  usurious  interest  paid 
by  the  assignor,  it  is  necessary  for 
him  to  show  that  his  assignor  has 
elected  that  such  right  shall  be  en- 
forced. 

Bell's  Assignee   v.   Merriweather, 
8  Ky.  Opin.  699. 

One  who  has  paid  usury  may  dis- 
affirm and  maintain  an  action  to  re- 
cover it  back,  but  is  under  no  obli- 
gation to  his  creditors  to  exercise 
such  right. 

Bell's  Assignee   v.   Merriweather, 
8  Ky.  Opin.  699. 

One  paying  usurious  interest  is  en- 
titled to  have  it  credited  on  the  prin- 
cipal, but  can  not  recover  it  back  un- 
til all  the  principal  is  paid. 

Bacon    v.    Rudd's    Admr.,    8    Ky. 
Opin.  742. 

As  long  as  a  debt  exists  upon  which 
usury  has  been  paid,  although  the  evi- 
dences of  such  indebtedness  has  been 
several  times  renewed,  usury  paid  at 
any  time  may  be  reclaimed  as  long 


as  any  part  of  the  debt  remains  un- 
paid. 

Trimble  v.  Delllng,  10  Ky.  Opin. 
63. 

The  right  to  reclaim  usurious  in- 
terest depends  upon  the  election  of 
the  party  who  paid  it,  and  where  one 
dies  without  any  effort  to  reclaim  the 
interest  others  can  not  do  it  for  him. 
Rieke  Bros.  v.  Stron,  10  Ky.  Opin. 
159. 

Where  one  pays  usury  it  is  pre- 
sumed that  he  knows  the  law,  and  he 
can  not  recover  it  where  barred  by 
the  lapse  of  time  by  averring  his  ig- 
norance as  to  what  constitutes  usury. 
Fields'  Admr.  v.  Miller,  10  Ky. 
Opin.  462. 

Where  one  borrows  money  and 
pays  usury  to  another  with  it  he  can 
not  recover  the  usury  paid  from  any 
one  excel)t  the  person  to  whom  he 
pays  it,  as  he  has  no  claim  on  the 
person  loaning  him  such  money. 
Deatly  v.  Ralls,  11  Ky.  Opin.  306. 

The  law  denies  to  the  holder  of  a 
note  the  right  to  recover  the  usury 
embraced  in  it,  if  pleaded  by  the 
debtor;  but  a  debtor  can  not  recover 
back  usury  paid  by  him  more  than 
one  year  next  before  he  sues  for  it. 
Miller's  Exr.  v.  Wilson,  11  Ky. 
Opin.  541. 

§110.  Parties   to   actions. 

One  holding  a  second  lien  may 
plead  and  prove  usury  in  the  claim 
of  the  first  lienholder  for  the  purpose 
of  having  such  usury  credited  on 
the  first  lien,  thereby  reducing  the 
amount  of  the  first  lien. 

Shanks  v.  Stephens,  13  Ky.  Opin. 
179. 

In  a  suit  to  foreclose  a  mortgage 
the  heirs  of  the  deceased  mortgagor 
were  made  parties,  and  set  up  in  de- 
fense that  the  whole  of  the  obliga- 
tion sued  upon  was  usurious,  and  filed 
a  cross-complaint  against  plaintiff  to 
recover  an  execss  of  usury  paid;  and 
it  was  held  that  such  heirs  were  not 
entitled  to  recover  such  excess,  and 
if  the  claim  was  not  barred  by  the 
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statute   of   limitations   it   could    only 
be  recovered  by  the  administrator. 
Shoemaker  v.  Hitch,  13  Ky.  Opin. 
1049. 

§111.  Pleading. 

An  answer  simply  charging  usury 
without  facts,  is  insufficient  as  a  bar, 
and  subject  to  a  Judgment  as  by 
default. 

Blythe  v.  Hardy,  3  Ky.  Opin.  693. 

It  is  not  necessary  that  a  defend- 
ant plead  the  payment  of  usurious  in- 
terest, since,  if  such  facts  are  made 
to  appear  by  plaintiff's  statement, 
they  are  sufficient,  and  defendant  is 
entitled  to  credits  on  the  debt  to  the 
amount  of  such  usurious  payments. 
Harris  v.  Hollowing's  Exr.,  8  Ky. 
Opin.  360. 

Usurious  Interest  paid  can  only  be 
recovered  by  the  person  who  pays  it; 
and  a  surety  when  sued  upon  a  note 
can  not  plead  usury  paid  by  his  prin- 
cipal either  as  a  set-off  or  counter- 
claim. 

Vandivier  v.  Winchester  Building 
&  Accumulating  Fund  Assn.,  8 
Ky.  Opin.  575. 

The  party  desiring  to  have  interest 
forfeited  where  usury  is  charged, 
must  aver  affirmatively  that  the  il- 
legal interest  was  intentionally 
charged  and  must  sustain  his  aver- 
ment by  proof. 

Rudd  V.  Kimbly,  8  Ky.  Opin.  790. 

§112.  Evidence. 

Notes  taken  up  on  renewal  are  com- 
petent evidence  on  a  question  of 
usury. 

McClures  v.  Greens,  1  Ky.  Opin. 
92. 

§113< Presumptions  and  burden  of 

proof. 
The  burden  of  proving  allegations 
in  an  answer  of  a  partial  defense  as 
to  excessive  interest  devolves  on  the 
defendant. 

Lander  v.  Morgan's  Exr.,  1  Ky. 
Opin.  193. 

§  122.  Judgment. 

If  there  is  usurious  interest  in  a 
judgment  the  owner  is  required  to 
purge  it  of  the  usury  in  pursuance  of 
the  statute  regarding  the  settlement 


of  decedent's  estates;  and  while  a 
Judgment  at  law  may  embrace  usury, 
the  debtor  can  not  ordinarily  resort 
to  a  court  of  equity  and  reclaim  it, 
or  have  the  Judgment  modified;  but 
when  he  satisfies  the  Judgment  the 
debtor  may  at  law  recover  back  the 
usury,  but  an  administrator,  however, 
is  not  required  to  pay  the  usury  and 
then  recover  it  back,  because  the 
statute  requires  the  creditor  to  plead 
it  or  purge  it  of  all  usury  by  his  oath 
before  his  claim  will  be  allowed. 
Hemphill's  Admr.  v.  Millmore,  10 
Ky.  Opin.  790. 

Where  a  petition  on  a  note  does 
not  demand  a  Judgment  for  more  than 
legal  interest,  but  by  clerical  mis- 
prision a  Judgment  including  usurious 
interest  is  entered  by  the  clerk,  it 
can  be  corrected  in  the  court  below 
by  motion. 

Beard   v.    McKay,    11    Ky.    Opin. 
483. 

II.     PENALTIES  AND  FORFEIT- 
URES. 

§  144.  Grounds    of    forfeiture    in    gen- 

erai. 
The  excessive  rate  of  interest  may 
be  pleaded  as  a  forfeiture  by  any 
one  affected  by  the  computation  of 
the  interest,  but  it  must  be  alleged 
that  the  lender  or  creditor  intention- 
ally charged  the  excessive  rate. 

Trimble  v.  McGuire,  12  Ky.  Opin. 

136. 

§  146.  Forfeiture   of    interest. 

If  the  rate  of  interest  exceeding 
the  rate  authorized  by  law  shall  be 
intentionally  charged,  the  whole  of 
the  interest  must  be  forfeited. 

Bunger  v.  Hart,  11  Ky.  Opin.  410. 

The  forfeiture  of  all  interest  on  ac- 
count of  a  charge  of  usury  may  be 
waived;  but  where  a  defendant  de- 
faults and  fails  to  set  up  by  a  plead- 
ing the  grounds  for  a  forfeiture,  he 
waives  his  right  and  the  court  is  not 
authorized  to  adjudge  the  whole  in- 
terest forfeited. 

Bunger  v.  Hart,  11  Ky.  Opin.  410. 

VACANCY. 

Of  election  office,  see  Elections,  S  50. 
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VACATION. 

Of  highway,  see  Highways,  §§  74,  77. 
Of  judgment,  see  Judgment,  §  90,  IX. 
Of  Judicial  sales,  see  Judicial  Sales, 
§§  34, 35. 


VALUATION. 

By  city  assessors,  see  Taxation,  §  346. 

VARIANCE. 

Between  allegation  and  proof,  see 
Pleading,  §  386. 

Between  allegations  and  proof  in  ac- 
tion for  personal  injuries,  see  Car- 
riers, §   315. 

Between  Indictment  and  proof,  see 
Robbery,  S  20. 

Between  Insurance  policy  and  appli- 
cation as  to  description  of  prop- 
erty, see  Insurance,  §  645. 

Between  pleading  and  exhibit,  see 
Pleading,   §    394. 

Between  prayer  of  petition  and  ver- 
dict, see  Appeal,  §  1039. 

Between  replevin  bond  and  execution, 
see  EiXecution,  §  100. 

VENDEE'S  LIEN. 

For  purchase-money  paid,  see  Vendor 
and  Purchaser,  §  337. 

VENDOR  AND  PURCHASER. 

I.  REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

§  1.  Nature  of  contract  for  sale 
of  real  property. 

S  4.  Real  property  which  may  be 
subject  of  sale. 

§   5. Nature  of  property. 

§   9.  Parties. 

§  10. Capacity  and  right  to  sell 

and  convey. 

S12.  Consideration. 

513. ^For  sale. 

S  19.  Oral  contracts. 

§  20.  Written  contracts  in  gen- 
eral. 

§  26. Recording  and  registra- 
tion. 

§  27.  Bonds  for  title  or  to  convey. 

S  30.  Validity  of  assent  in  general. 


§  32.  Misrepresentation  and  fraud 
by  vendor. 

§  34. Quantity,  boundaries  and 

location. 

§  35. Title,  estate,  or  Interest. 

§  38.  Misrepresentation  and  fraud 
by  purchaser. 

§  41.  ESstoppel  or  waiver  as  to  de- 
fects or  objections. 

§  44.  Evidence. 

n.  CONSTRUCTION  AND  OPERA- 
TION OF  CONTRACT. 

§  46.  Application  of  general  rules 
of  construction. 

9  53.  Executory  or  executed  con- 
tracts. 

§  57.  Options. 

§  60.  Subject-matter. 

§  65. Quantity     or     extent     of 

land. 

§  79.  Conditions  and  provisos. 

III.  MODIFICATION  OR  RESCISSION 

OF  CONTRACT. 

(A)  BY     AGREEMENT     OF     PAR- 

TIES. 
§  82.  Modification    by    subsequent 

agreement. 
§  85.  Agreement  to   rescind. 
§  87.  Operation  and  effect. 

(B)  RESCISSION   BY  VENDOR. 

§  105.  Operation  and  efTect. 

(0)    RESCISSION    BY    PURCHASE. 

§  106.  Right  to  rescind. 

§  107. In  general. 

§  112. Defect  in  title  of  vendor. 

§  123.  Actions  for  rescission. 
§  124.  Operation  and  effect. 

IV.  PERFORMANCE  OF  CONTRACT. 

(A)  TITLE      AND      ESTATE      OF 

VENDOR. 

§129.  Sufficiency   of  title   In  gen- 

eral. 
§  130.  Marketable  title. 
§  134.  Incumbrances  and  charges. 
§  138.  Knowledge  by  purchaser  of 

defects. 

(B)  CONVEYANCE. 

§  145.  Obligation     to     convey     in 

general. 
§149.  Sufficiency. 
§  151. Parties. 

(C)  QUANTITY  OF  LAND  AND 

APPURTENANCES. 

§  160.  Conformity  to  description 
in  contract  in  general. 

§  161.  Specific  quantity  or  meas- 
urement. 
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§  163.  Surveys. 

§  165.  Effect  of  deficiency. 
(D)    PAYMENT      OF      PURCHASb- 
MONEY. 

§  168.  Obligation  to  pay  in  gen- 
eral. 

§  173.  Abatement  or  deductions. 

§  176. Deficiency     in     quantity 

of  land. 

§  178.  Mode  and  sufficiency  of 
payment. 

§  179. In  general. 

§  186.  Excuses  for  default  or  de- 
lay. 

V.  RIGHTS     AND    LIABIUTIES     OF 

PARTIES. 

(A)  AS  TO  EACH  OTHER. 

§  189.  Estoppel  of  purchaser  to 
deny  title  of  vendor. 

§  191.  Possession  or  control  of 
property. 

§  196.  Rents  and  profits. 

§  201.  Improvements. 

§  202.  Expenses  and  losses. 

(B)  AS   TO   THIRD    PERSONS    IN 

GENERAL. 

8  210.  Title  as  against  third  per- 
sons. 

§  213.  Creditors  of  vendor. 

§  214.  Assignees  of  contract  or 
bond  for  title. 

(C)  BONA   FIDE  PURCHASERS. 

§  220.  Nature  and  grounds  of  pro- 
tection in  general. 

§  222.  Mode  and  form  of  convey- 
ance. 

§  223. In  general. 

§  225.  Notice. 

§  228. Effect  of  notice. 

§  229. Constructive  notice,  and 

facts  putting  on  inquiry. 

§  231. Records. 

§  232. Possession. 

§  239.  Title  and  rights  acquired 
by  bona  fide  purchasers  and 
equities  and  defenses  against 
them. 

§  240.  Pleading  purchase  in  good 
faith. 

i  241.  EiVidence  as  to  purchase  in 
good  faith. 

§  244. Weight  and  sufficiency. 

VI.  REMEDIES   OP  VENDOR. 

(A)    LIEN     AND     RECOVERY     OF 
LAND. 

§  249.  Claims    which   may   be    se- 
cured by  lien. 
§  251.  Creation  of  lien  in  general. 


§  252.  Title   retained    by    vendor 
under  provisions  of  contract 

§  253.  Lien    reserved    in   contract 
or  conveyance. 

§  254.  Equitable  lien. 

§  257.  Operation  and  effect  of  lien 
in  general. 

§  258.  Amount  and  extent  of  lien. 

§  260.  Priority  of   lien. 

§  261.  Assignment     of     lien,    or 
claims  for  purchase-money. 

§  262.  Transfer     of     property  .  by 
purchaser. 

§  263. In  general. 

§  265. Rights  and  liabilities  of 

subsequent  purchasers. 

§  266.  Waiver,    loss    or   discharge 
of  lien. 

§  267.  Payment,   release  or  satis- 
faction of  lien. 

§  268.  Enforcement  of  lien. 

§  269. Nature     and     form    of 

remedy. 

§  273. Conditions  precedent 

§  274. Defenses. 

§  280. Pleading. 

§  285, Judgment  or  decree. 

(B)    ACTIONS     FOR     PURCHASE- 
MONEY. 

§  302.  Right  of  action. 

S  304.  Defenses. 

§  305. In  general. 

§308. Defect   in    title   of  ven- 
dor. 

§  309. Defect    in    quantity    or 

quality  of  land. 

§  310. Set-off  and  counterclaim. 

§  312.  Time    to    sue    and    limita- 
tions. 

§  314.  Pleading. 

S  315.  Evidence. 

S  318.  Judgment  and  execution. 

VII.  REMEDIES  OF  PURCHASER, 

(A)  RECOVERY    OF    PURCHASE- 

MONEY    PAID. 
§  334.  Grounds    for    recovery    of 

payments. 
§  336.  Waiver  of  right. 
§  337.  Lien     for     purchase-money 

and    value    of    improvements 

and  enforcement  thereof. 
§  338.  Nature  and  form  of  action. 
§  339.  Conditions  precedent. 
§  340.  Defenses. 
§  341   Proceedings. 

(B)  ACTIONS    FOR    BREACH    OF 

CONTRACT. 
§  343.  Right  of  action. 
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§  349.  Pleading. 
§  350.  E^rldence. 
§  351.  Damages. 

See  Specific  Performance,  II. 

Assignment  of  title  bond,  see  Assign- 
ments, §  20. 

Bona  fide  purchaser  without  knowl- 
edge of  improvement  liens,  see 
Mechanics'  Liens,  §  204. 

Bond  for  conveyance,  see  Husband 
and  Wife,  §  186. 

Broker's  commission  for  sale  of  real 
estate,  see  Brokers,  §%  39,  52. 

Death  of  vendor  prior  to  payment  of 
purchase-money,  see  £}xecutors  and 
Administrators,  §  49. 

Defective  deed,  bond  for  title,  see 
Deeds,  §  44. 

Elstoppel  of  purchaser  of  land,  see 
Estoppel,  S  94. 

E*ccess  of  land  conveyed,  see  Deeds, 
5111. 

Fixtures  as  between  vendor  and  pur- 
chaser, see  Fixtures,  S  21. 

Liability  of  purchaser  for  use  and  oc- 
cupation on  rescission  of  contract 
of  purchase,  see  Use  and  Occupa- 
Uon,  I  10. 

Lis  pendens  purchaser,  see  Lis  Pen- 
dens, 8  24. 

Misrepresentations  of  boundaries  of 
land  sold,  see  Contracts,  $  258. 

Note  for  purchase-price  without  con- 
sideration, see  Bills  and  Notes,  §  97. 

Purchase-money  lien,  see  Descent  and 
Distribution,    §    73. 

Specific  performance  of  contract  of 
purchase  of  land,  see  Specific  Per- 
formance, S§  63,  66. 

Waiver  of  vendor's  lien,  see  Liens, 
916. 

L    REQUISITES  AND  VALIDITY  OF 
CONTRACT. 

§1.  Nature  of  contract  for  sale  of 
real  property. 
The  relation  of  vendor  and  pur- 
chaser does  not  exist  upon  the  mere 
verbal  agreement  that  by  an  advance- 
ment of  purchase-money,  they  would 
become  co-purchasers. 

Northern     Bank     v.     Anderson's 
Admr.,  3  Ky.  Opin.  488. 

§4.  Real  property  which  may  be  sub- 
ject of  aale. 
The  claim  of  A.  to  a  portion  of  K.'8 


estate  which  A.   was   seeking  to   es- 
tablish by  impeaching  K.'s  will,  is  a 
legitimate  subject  of  bargain  and  sale. 
Lee  V.  Butts,  4  Ky.  Opln.  267. 

§5. Nature   of   property. 

The  mere  expectance  of  inheriting 
from  another  can  not  be  made  the 
subject  of  a  contract,  but  the  party 
contracting  to  convey  must  at  the 
time  have  either  a  vested  or  contin- 
gent interest  in  the  subject-matter  of 
the  conveyance,  this  being  an  excep- 
tion to  the  rule  that  a  grantor  will 
be  estopped  by  reason  of  his  war- 
ranty or  the  character  of  the  con- 
veyance. 

McDowell   V.   Neal,  12   Ky.   Opin. 
293. 

§   9.  Parties. 

§  10. Capacity    and     right    to    sell 

and  convey. 

An  equitable  owner  of  land  has  the 

right  to  sell  and  convey  it,  where  it 

is  not  in  the  possession  of  another. 

Crutchfield  v.  Spray,  7  Ky.  Opin. 

639. 

§12.  Consideration. 

A  sale  and  conveyance  of  land  was 
held  to  be  in  payment  of  a  debt. 
James  v.  Branster,  6  Ky.  Opin.  74. 

As  between  a  vendor  and  his  ven- 
dee, where  the  conveyance  expresses 
the  consideration,  its  recital  is  not 
evidence  in  their  behalf  as  against 
those  who  were  attacking  it  as  fraud- 
ulent. 

Mitchell  &  Barbee  v.  Shannon,  7 
Ky.  Opin.  207. 

The  mere  intimation  by  a  testator 
to  his  relative  as  to  what  he  intends 
in  the  future  to  do  with  his  estate 
is  not  a  contract  that  can  be  enforced 
after  his  death,  but  an  agreement  to 
give  land  to  a  relative  is  a  good  con- 
sideration for  his  agreeing  to  return 
and  live  near  his  relative,  and  when 
the  donee  is  put  in  possession  and 
complies  with  the  contract,  he  is  en- 
titled to  the  land. 

Hanks  v.  Wright,  10  Ky.  Opin.  54. 

§13. For  sale. 

Where  one's  contract  with  another 
was  the  result  of  a  compromise  to 
settle  the  conflicting  boundaries  of 
their  lands,  the  compromise  itself  was 
a  sufficient  consideration  for  the  con- 
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tract;  but  where  a  purchase  contract 
was  not  the  result  of  compromise, 
but  was  a  purchase  of  whatever  acre- 
age should  be  recovered  in  a  suit  at 
so  much  per  acre,  the  price  agreed 
to  be  paid  constitutes  the  considera- 
tion, and  the  number  of  acres  recov- 
ered determines  the  total  price  to  be 
paid. 

Shanks    v.   Davis'    Admr.,    9    Ky. 
Opin.  669. 

§  19.  Oral  contracts. 

A  verbal  contract  of  sale  of  real 
estate,  where  the  purchaser  is  put 
into  possession,  is  voidable  only  by 
the  seller;  and  where  a  father  sells 
to  his  son  and  puts  him  into  posses- 
sion, but  does  not  convey  to  him,  and 
afterward  marries,  his  wife  has  no 
right  of  dower  in  such  land  when 
her  husband  has  not  sought  to  avoid 
th(B  sale;  since  he  had  a  right  to  con- 
firm the  sale  and  was  bound  in  good 
faith  to  do  so,  and  upon  conveyance 
being  made  her  marital  interests 
were  subject  to  his  election  on  the 
subject,  she  could  not  avoid  his  con- 
tract to  convey  nor  require  him  to 
avoid  it. 

Scott  V.  Scott,  10  Ky.  Opin.  25. 

§20.  Written  contracts  In  general. 

§26. Recording  and  registration. 

Where  one  purchases  land  adjoin- 
ing land  on  which  he  resides,  the  pur- 
chaser's possession  is,  by  operation 
of  law,  extended  so  as  to  embrace 
the  land  purchased  by  him. 

Skaggs  V.  Philpot,  7  Ky.  Opin.  457. 

A  holder  of  a  bond  for  title,  must 
first  seek  by  legal  process,  a  convey- 
ance from  the  vendor,  and  if  defeat- 
ed, can  have  recourse  on  the  assignor 
of  the  bond,  but  not  on  Implied  war- 
ranty of  title. 

Williams  v.  Lomner,  4  Ky.  Opin. 
61. 

A    married   woman's   title   bond    is 
void,    consequently    there    is    no    en- 
forcible  lien  on  her  land  therefor. 
Montgomery  v.  Stapp,  4  Ky.  Opin. 
191. 

There  is  no  implied  warranty  for 
the  assignor  of  a  bond  for  the  con- 
veyance of  land. 

Williams  v.  Lomner,  4  Ky.  Opin 
61. 


The  assignment  of  a  title  bond  by 
the  vendee  therein  does  not  impose 
on  him  the  responsibility  of  the  ven- 
dor, but  only  that  of  an  ordinary  as- 
signor. 

Grady  v.  Bailey,  5  Ky.  Opin.  644. 

Where  A.  has  a  bond  for  title  to 
land  from  B.  and  C,  and  after  the 
date  of  the  bond  the  land  is  attached 
by  the  creditors  of  B.  and  C,  A's 
equity  will  prevail. 

Mulligan   v.   Neeter,  5   Ky.   OdId 
103. 

The  holder  of  a  title  bond  for  land, 
executed  by  a  person  who  has  since 
died,  must  produce  satisfactory  evi- 
dence of  the  signature  of  the  de- 
ceased before  he  can  recover  against 
the  heirs. 

Stewart  v.   Stewart,  5  Ky.  Opin. 
319. 

§  27.  Bonds  for  title  or  to  convey. 

Bonds  for  the  conveyance  of  real 
estate,  where  their  validity  in  a  court 
of  law  has  been  tested  in  a  trial  be 
fore  a  jury  under  a  plea  of  non  est 
factum,  and  found  executed,  are  valid 
as  between  the  parties  to  them,  and 
the  Court  of  Appeals  will  not  reverse 
on  that  issue  unless  the  evidence  and 
instructions  upon  which  the  verdict 
was  based  are  clearly  insufficient  and 
erroneous. 

Howell  V.  Smith,  10  Ky.  Opin.  875. 

§30.  Validity  of  assent  In  general. 

Where  the  ground  of  defense  is, 
that  J.,  after  divorce  from  her  hus- 
band, by  mere  acquiescence  upon  her 
part  in  permitting  the  purchaser  to 
take  possession  of  the  land  was 
estopped  from  asserting  claim  to  the 
propert3%  mere  acquiescence  on  the 
part  of  one  having  title  to  land  is 
insufficient  to  divest  the  owner  of  his 
rights  to  it. 

Joyce  V.   Monk,  4  Ky.  Opin.  687. 

§32.  Misrepresentation  and  fraud  by 
vendor. 
Where  the  evidence  shows  that 
while  the  parties  were  negotiating  the 
deal,  the  vendor  expressed  the  belief 
that  the  land  contained  over  800 
acres;  stating  at  the  time  his  reasons 
for  so  believing,  which  do  not  appear 
to  have  been  of  a  very  convincing  or 
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assuringr  character,  nor  such  as  may 
have  led  him  to  misapprehend  the 
real-  quantity  of  the  land ;  it  does  not 
constitute  fraud  or  mistake,  where  it 
is  shown  that  the  land  contained  only 
587  acres. 

Alexander    v.    Herrlford,    4    Ky. 
Opin.  453. 

Where  a  sale  of  land  for  $10,000.00, 
of  which  $7,000.00  was  paid  in  cash, 
and  notes  given  for  the  halance,  was 
made,  the  quantity  not  being  stated 
in  the  deed,  nor  a  description  given 
by  metes  and  bounds,  but  only  desig- 
nated by  name,  and  reference  to  the 
title  papers  under  which  it  was  ^  sold. 
This  sufficiently  identified  the  land,  it 
was  a  sale  in  gross,  and  not  by  the 
acre,  though  the  vendee  claimed  it 
was  represented  to  contain  800  acres. 
Alexander  v.  Herriford,  4  Ky. 
Opin.  453. 

A  magnified  representation  as  fact, 
not  merely  as  an  opinion,  may,  if 
false,  entitle  the  vendee  to  relief,  al- 
though the  vendor  may  have  believed 
what  he  said,  the  assertion  of  a  fact 
being  equivalent  to  a  warranty  if  the 
asserter  did  not  know  the  truth  of 
what  he  affirmed,  and  it  would  be  a 
fraud  if  he  knew  it  to  be  untrue. 
Hinthia  v.  Lovelace's  Admr.,  5 
Ky.   Opin.    687. 

If  there  is  fraud  or  mistake  in  the 
conveyance  of  land,  or  the  deficit  or 
surplus  is  so  great  that  if  the  same 
had  been  known,  the  sale  would  not 
have  been  made,  on  the  terms  ex- 
pressed, relief  will  be  granted,  other- 
wise not 

Rusk  V.  Graves,  5  Ky.  Opin.  417. 

Where  a  purchaser  fails  to  make 
an  investigation  as  to  which  of  two 
houses  he  has  purchased,  when  the 
facts  are  taken  him,  he  is  culpably 
careless  and  the  law  can  afford  him 
no  relief. 

Ballard   v.   Lowery,   5   Ky.   Opin. 
203. 

Where  a  vendor  of  land  knew  when 
he  made  the  sale  that  the  contract 
did  not  contain  250  acres,  as  sup- 
posed by  the   purchaser,   it  was   his 


duty  to  disclose  such  fact  to  the  pur- 
chaser at  the  time  of  the  sale.  ' 
Prisler    v.     Shwabeston,     5     Ky. 
Opin.  257. 

Where  the  vendor  of  real  estate 
sells  a  tract  of  ground  and  goes  with 
the  vendee  and  measures  it  off  and 
then  conveys  according  to  such  meas- 
urement, and  it  turns  out  thereafter 
that  he  had  previously  conveyed  a 
portion  thereof,  it  will  be  held,  in  a 
suit  to  rescind  the  sale,  that  his  acts 
and  conduct  amount  to  false  repre- 
sentation as  to  the  quantity  of  land 
sold  and  conveyed,  and  such  a  sale 
will  be  set  aside  for  such  fraud. 
Thompson  v.  Peak,  13  Ky.  Opin. 
548. 

§34. Quantity,  boundaries  and  lo- 
cation. 
Where  a  sale  of  land  does  not  ap- 
pear to  have  been  by  the  acre,  but 
in  gross,  a  deficit  of  less  than  five 
per  cent.,  in  the  amount  of  the  land, 
in  the  absence  of  fraud,  will  not  au- 
thorize the  interference  of  a  court  of 
equity. 

Richardson    v.    Lampton,    7    Ky. 
Opin.  236. 

Where  appellees  sued  appellant  to 
enforce  the  collection  of  a  balance 
due  on  the  purchase-price  of  land, 
and  appellant  pleaded  that  the  land 
was  conveyed  to  him  with  covenants 
of  general  warranty;  that  at  the  date 
of  the  conveyance  about  1%  acres 
were  in  the  adverse  possession  of  an- 
other, for  which  he  had  brought  suit 
and  was  defeated  by  a  superior  title; 
that  he  was  at  considerable  cost  and 
trouble  prosecuting  said  suit;  that  on 
account  of  the  peculiar  situation  of 
the  land  lost  he  was  damaged  in  the 
sum  of  $400,  which  was  set  up  by 
way  of  counterclaim,  and  the  appellee 
admitted  the  suit  and  the  loss  of  the 
land,  but  denied  the  damages;  ap- 
pellant had  the  right  to  a  credit,  not 
only  for  the  fair  value  of  the  land 
which  he  failed  to  recover,  but  to  the 
cost  adjudged  against  him  in  the  suit 
to  recover  the  land. 

House  V.  Bright,  1  Ky.  Opin.  529. 

Where  the  bond  for  title  shows 
that  the  transaction  was  a  sale  and 
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purchase  in  gross,  and  the  deficit  is 
less*  than  five  per  cent.,  a  court  of 
equity  will  not  interfere  on  the 
ground  of  fraud  or  m stake  as  to  the 
quantity  of  land. 

Ford  V.  Sandford,  7  Ky.  Opin.  12. 

§35^ Title,  estate  or  interest. 

Where  a  grantor  has  neither  title 
nor  possession  of  land,  his  convey- 
ance thereof  secures  to  his  grantee 
no  better  title  than  he  himself  holds, 
and  the  real  owner  of  such  land  be- 
ing in  possession  can  not  be  dispos- 
sessed by  such  a  grantee. 

Ashlock  V.   Sayers,   13   Ky.  Opin. 
560. 

§38.  I^isrepresentation  and  fraud  by 
purchaser. 
Where  one,  in  the  purchase  of 
land,  practices  a  fraud  on  his  ignor- 
ant and  illiterate  vendor,  he  will  not 
be  permitted  to  take  advantage  of 
the  fraud. 

Harris  v.  Lawson,  6  Ky.  Opin.  438. 

There  can  be  no  valid  objection  to 
title  conveyed  by  husband  and  wife 
where  a  deed  to  same  was  properly 
acknowledged  and  lodged  for  record 
more  than  twenty  years  before  the 
beginning  of  the  action. 

Carter   v.    Grady's   Admr.,    1    Ky. 
Opin.  75. 

The  possession,  by  metes  and 
bounds,  of  land  for  twenty  years  con- 
tinuous and  adverse  and  without  in- 
terruption renders  ii  unnecessary  for 
grantor  to  produce  and  exhibit  a  con- 
nected chain  of  paper  title  from  the 
commonwealth. 

Carter   v.    Grady's    Admr.,    1   Ky. 
Opin.  76. 

Vendor  retaining  the  legal  title  is 
placed  on  the  footing  of  a  mortgagee 
who  has  taken  a  mortgage  as  secur- 
ity  for   the   purchase-money. 

Harlan's  Admr.   v.   Brown,  1  Ky. 
Opin.  291. 

Where  a  wife  sold  land  and  execut- 
ed her  title  bond  therefor,  receiving 
part  of  the  consideration;  and  she 
executed  her  note  to  her  grantee  for 
the  amount  which  she  hai  received 
on  the  purchase  price,  taking  up  the 
title    bond;     and    suit    having;    been 


brought  on  the  note,  she  pleaded  her 
coverture  at  the  time  of  the  execu- 
tion of  the  note,  she  will  not  be  per- 
mitted to  hold  both  the  land  and  the 
consideration  for  it,  since  if  she  is 
not  bound  on  the  note  she  is  bound 
on  her  title  bond. 

Hunt  V.  Grubbs,  1  Ky.  Opin.  218. 

A  sale  of  property  by  one  holding 
a  power  of  attorney,  though  voidable 
on  the  ground  of  fraud  by  the  ven- 
dor, is  binding  on  him  who  makes 
the  sale  under  the  power  of  attorney, 
where  it  is  shown  that  the  sale  was 
made,  upon  the  agreement  that  the 
property  was  to  be  redeeded  to  him. 
Febrenbacke  v.  Straus,  2  Ky. 
Opin.  506. 

§41.  Estoppel  or  waiver  as  to  defectt 
or  objections. 
One  who  voluntarily  makes  an  offer 
to  purchase  the  interest  of  another 
in  certain  land,  and  the  offer  is  ac- 
cepted and  a  deed  executed  therefor, 
the  purchaser  has  no  recourse,  where 
he  relied  on  his  own  judgment  and 
the  matter  was  investigated  by  a  per- 
son selected  by  him. 

Stewart  v.  Long,  7  Ky.  Opin.  431. 

§44.  Evidence. 

Where  a  deed  is  accepted  in  ful- 
fillment of  a  previous  contract  it  is, 
in  the  absence  of  fraud  or  mistake, 
regarded  as  the  best  evidence,  and 
conclusive  of  the  question  as  to  the 
land  purchased. 

Sellers  v.   Slaydon's  Exr.,  3  Ky. 
Opin.  455. 

II.      CONSTRUCTION    AND    OPERA- 
TION   OF   CONTRACT. 

§46.  Appiication  of  general  rules  of 
construction. 
A  contract  for  the  sale  of  real  es- 
tate is  to  be  construed  as  other  con- 
tracts, and  when  one  sells  his  farm 
and  in  the  contract  sets  forth  the 
abuttals,  and  specifies  the  considera- 
tion to  be  paid,  but  no  statement  as 
to  the  number  of  acres  to  be  con- 
veyed, the  sale  will  carry  the  farm 
whether  it  contains  a  lesser  or  great- 
er number  of  acres  it  was  understood 
to  contain  by  the  parties. 

Hazelwood's   Admr.   v.   Hamilton. 
J.0  Ky.  Opin.  400. 
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§53.  Executory  or  executed  con- 
tracts. 
Sections  20  and  22,  Rev.  Stat.  (2 
Stanton,  p.  230),  literally  apply  only 
to  executed  contracts  of  sale,  and  not 
to  sales  by  bond  for  title. 

McBain    v.    Turpin,    1    Ky.    Opin. 
142. 

§57.  Options. 

The  conventional  reservation  of  an 
option  to  reject  the  purchase  cannot 
be  so  interpreted  as  to  allow  him  an 
indefinite  time  to  accept,  which  would 
give  him  the  unjust  advantage  of 
holding  the  interest  so  long  as  it  was 
in  value,  and  repudiating  it  if  it 
should  depreciate. 

Green    v.    McGoffln,    2    Ky.    Opin. 
582. 

§60.  Subject-matter. 

The  deficiency  of  nine  acres,  if 
clearly  shown  to  exist,  is  too  small  to 
entitle  the  purchaser  to  any  relief 
for  a  mere  mistake  or  error  in  judg- 
ment as  to  the  quantity  of  land  con- 
tained in  the  tract. 

Bondurant  v.  Ewing,  5  Ky.  Opin. 
151. 

Where  a  purchaser  understood  that 
he  had  purchased  only  an  undivided 
interest  in  the  land  and  by  getting 
the  most  valuable  part  but  a  less 
quantity  of  acres  it  was  equivalent  to 
getting  a  pro  rata  number  of  average 
acres. 

Ferguson    v.    Tomlinson,    3    Ky. 
Opin.  651. 

The  deficit  of  one-half  or  three- 
quarters  of  an  acre,  in  a  tract  of 
twenty-five  acres,  sold  at  $2.00  per 
acre,  is  too  small  a  matter  to  author- 
ize a  reversal  as  it  might  have  re- 
sulted from  the  smallest  mistake  in 
the  work,  or  of  a  variation  in  the  in- 
struments. 

Chandler  v.  Chandler,  5  Ky.  Opin. 
19. 

§65.. Quantity  or  extent  of  land. 

Where  two  lots  were  sold  and  pur- 
chased simply  by  reference  to  their 
number,  the  sale  and  purchase  did 
not  include  platted  streets,  although 
the  whole  land  was  enclosed  for 
thirty  years  or  more,  since  the  con- 


veyance  evidences    the    character   of 
their  claim. 

Darling  v.  Trustee  of  CarroUton,  • 
7  Ky.  Opin.  405. 

Where  one  buys  all  the  land  from 
a  party  to  a  suit  that  should  be  re- 
covered in  the  suit,  at  $6.25  per  acre, 
he  must  pay  for  all  the  acreage  re- 
covered finally  in  such  suit. 

Shanks    v.    Davis'    Admr.,    9    Ky. 
Opin.  569. 

§79.  Conditions    and    provisos. 

Where  a  father  conveyed  land  to 
his  son  for  a  money  consideration 
and  the  further  consideration  of  sup- 
port by  the  son  on  the  land  during 
the  father's  life,  and  prior  to  a  filing 
of  the  petition  to  cancel  the  deed  to 
the  land,  the  father  has  the  lien  on 
the  land,  creditors  of  the  son  had  at- 
tached the  land,  the  father  has  the 
lien  on  the  land  for  his  support  during 
his  life,  and  such  should  have  been  en- 
forced in  chancery  instead .  of  can- 
celing the  deed,  and  the  father  be 
permitted  to  live  on  the  premises  dur- 
ing his  life,  and  the  land  subjected 
to  the  debts  of  the  attaching  credit- 
ors in  proper  proceedings. 

Prichard  &  Bolt  v.  Lewis,  5  Ky. 
Opin.  583. 

III.     MODIFICATION     OR     RESCIS- 
SION OF  CONTRACT. 

(A)    BY  AGREEMENT  OF  PARTIES. 

§82.  Modification  by  subsequent 
agreement. 
Where  a  deed  does  not  locate  the 
land  conveyed,  the  vendor  and  the 
purchaser  can  make  a  change  in  the 
location,  and  the  purchaser  having 
bought  on  the  faith  of  an  agreement 
as  to  the  location  in  force  at  the 
time  of  the  purchase,  the  vendor  can 
not  repudiate  such  changed  location, 
and  insist  on  the  first  location. 

Womack  v.  Gardner,  6  Ky.  Opin. 
226. 

§85.  Agreement  to   rescind. 

Where  a  contract  is  rescinded,  the 
parties  in  interest  should  be  protect- 
ed in  their  rights,  and  one  holding 
lien  notes  taken  on  the  sale  of  real 
estate,  where  the   sale  is  rescinded, 
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can  not  lose  both  the  notes  and  lien 
and  the  land. 

Cray  craft  v.  Duncan,  13  Ky.  Opln. 
318. 

§87.  Operation   and   effect. 

Where  there  is  a  rescission  of  a 
contract  for  the  sale  of  land,  when 
there  is  a  mutual  and  unrestrained 
acquiescence,  the  difference  ascer- 
tained to  exist  between  the  parties 
remains,  as  between  them,  a  lien  on 
the  land  bought. 

Caldwell  v.  Rainey,  13  Ky.  Opin. 
267. 


(B)    RESCISSION    BY    VENDOR. 

§105.  Operation  and   effect. 

On  rescission  of  a  sale  of  land,  inter- 
est on  the  purchase-price  should  be  set 
off  against  the  use  of  the  land  by  the 
purchaser. 

Docker'  v.  Bernard,  7  Ky.  Opin.  390. 

Where  there  is  a  contract  to  pur- 
chase real  estate,  and  a  note  is  given 
and  a  lien  reserved  for  its  payment, 
and  there  is  rescission  of  the  con- 
tract afterward,  the  rescission  can- 
cels and  releases  the  lien. 

Sterman     v.     Thornton,     11     Ky. 
Opln.  442. 

Where  the  seller  of  real  estate  by 
a  verbal  contract  repudiates  the  sale 
and  ousts  the  purchasers,  he  can  not 
be  heard  to  complain  against  a  Judg- 
ment requiring  him  to  pay  back  the 
purchase-money  and  to  pay  for  valu- 
able improvements  made  by  the  pur- 
chaser. 

Taylor's  Admr.  v.  Bryan,  11  Ky. 
Opin.  607. 


(C)    RESCISSION    BY   PURCHASE. 

§  106.  Right  to  rescind. 

§  107. In  general. 

Where  a  vendor  of  real  estate,  to 
induce  one  to  buy,  states  that  he  will 
purchase  an  adjoining  lot  and  pro- 
tect the  building  sold  from  being  ob- 
structed by  the  erection  of  other 
buildings,  such  statement  is  not  a 
false  representation  as  to  an  exist- 
ing fact,  but  a  mere  promise  not  in- 
corporated in  the  deed  and  does  not 


entitle  the  vendee  to  a  rescission  of 
contract. 

Burbanks'    Admr.     v.     Burbanks' 
Admr.,  8  Ky.  Opin.  113. 

Interference  by  an  older  title  to 
about  five  acres  is  not  so  essential 
as  to  Justify  a  rescission  of  the  con- 
tract of  purchase. 

Benningfield    v.    Christie,    1    Ky. 
Opin.  366. 

The  purchaser  being  put  in  pos- 
session of  land,  using  it  for  several 
years,  can  not  claim  a  total  failure 
of  consideration  and  disregard  the 
bond  for  title  for  quitclaim  deed. 
Key  v.   Phelps,  2   Ky.   Opin.  546. 

It  is  a  well  established  principle 
that  a  purchaser  who  has  accepted  a 
conveyance  can  not  afterwards  have 
a  rescission  of  the  contract,  unless 
it  be  for  fraud  or  mistake  shown  to 
have  operated  on  him  when  he  ac- 
cepted the'  deed,  and  the  burden  of 
proof  is  on  the  party  alleging  fraud 
and  mistake. 

Culbertson  v.  Seaton,  2  Ky.  Opin. 
35. 

The  inability  of  H.  to  convey  in  ac- 
cordance with  the  stipulations  of  his 
title  bond  and  the  refusal  of  the  chan- 
cellor in  the  exercise  of  his  discre- 
tion in  the  premises,  to  sell  the  land 
of  his  infant  children,  rendered  the 
rescission  of  the  contract  of  sale  ir- 
resistible. 

Harris    v.    Fields    Exrx.,    5    Ky. 
Opin.  559. 

A  vendee  may  have  a  rescission  if 
there  be  a  natural  defect  in  title,  and 
at  his  own  election  have  an  execution 
of  the  contract  so  far  as  the  title  is 
good  and  an  abatement  of  price,  or 
recovery  of  damages  so  far  as  the 
title  is  defective. 

Shepard    v.    Brandenburg,   3   Ky. 
Opin.  125. 

Where  one  enters  into  a  contract 
by  which  he  is  at  a  named  time  en- 
titled to  receive  a  deed  for  real  es- 
tate, and  it  occurs  that  the  person 
required  to  convey  has  no  title  to 
the  land  and  fails  to  procure  any, 
the  purchaser  is  entitled  to  a  rescis- 
sion of  the  contract. 

Tierney  v.  Dean,  9  Ky.  Opin.  891 
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Where  the  vendor  of  mortgaged 
real  estate  has  reason  to  believe,  not- 
withstanding the  mortgage  is  record- 
ed, that  the  vendee  is  making  the 
purchase  believing  the  title  clear  ot 
incumbrance,  and  would  not  purchase 
it  if  he  knew  of  the  existence  of  the 
mortgage  debt,  the  silence  of  the  ven- 
dor is  a  fraud  upon  the  vendee,  and 
rescission  of  the  contract  of  purchase 
should  be  decreed* 

Harvey   v.  James,    10   Ky.   Opln. 
247. 

Where  a  deed  has  been  delivered 
and  accepted,  and  the  grantee  seeks 
a  rescission  of  the  contract  on  the 
ground  of  fraud,  nonresidence  or  in- 
solvency of  the  grantor,  the  burden  is 
on  him  to  show  grounds  for  relief, 
and  when  the  case  admits  of  it  he 
should  bring  before  the  court  those 
at  whose  hands  he  anticipates  dan- 
ger to  his  title,  and  compel  them  to 
set  up  and  litigate  their  title  and 
manifest  its  superiority,  or  be  barred 
of  further  claim. 

Knight  V.  Berry,  10  Ky.  Opln.  337. 

Where  there  is  a  mistake  in  a  deed 
by  which  it  is  made  to  convey  more 
land  than  was  purchased,  which  mis- 
take might  have  been  readily  ascer- 
tained by  ordinary  diligence  on  the 
part  of  the  purchaser  before  putting 
lasting  improvements  on  the  land, 
and  after  he  has  delayed  for  more 
than  six  years,  he  has  no  equitable 
right  to  a  rescission  of  the  contract 
of  sale,  when  its  effect  would  be  not 
only  to  refund  the  purchase-money, 
but  to  pay  a  large  debt  for  improve- 
ments put  on  the  lot  by  the  pur- 
chaser. 

King  V.  Sharp,  13  Ky.  Opin.  640. 

§112* Defect  in  title  of  vendor. 

Where  one  has  accepted  a  convey- 
ance of  land  with  covenants  of  gen- 
eral warranty,  and  has  taken  posses- 
sion of  the  premises,  the  fact  that 
the  absolute  title  to  the  land  was  not 
in  his  grantors,  does  not  of  itself  en- 
title the  grantee  to  a  rescission  of 
the  contract  of  sale. 

Weisenberger    v.    Groebe,    7    Ky. 
Opin.  72. 

The  vendor's  failure  to  perfect  his 
title  to  the  land  does  not  entitle  him 


to  a  rescission  of  the  contract  to  con- 
vey the  legal  title  on  the  payment  of 
the  purchase-money. 

Roberts  v.  Elliott,  2  Ky.  Opin.  71. 

§  123.  Actions  for   rescission. 

A  chancellor  will  never  dissolve 
even  an  executory  contract  at  the 
instance  of  a  complainant  seeking  a 
dissolution  on  the  ground  of  a  defect 
in  or  incumbrance  on  the  title,  if  the 
incumbrance  be*  removed  and  the  title 
rendered  perfect  before  the  hearing, 
especially  if  there  be  no  fraud  on  the 
part  of  the  vendor  by  which  injury 
accrues  to  the  vendee. 

Graham  v.  Majors  &  Tobin,  5  Ky. 
Opln.  473. 

§  124.  Operation  and  effect. 

Upon  rescission  of  a  contract  for 
sale  of  land,  damages  resulting  to  the 
vendee  by  reason  of  the  failure  of  the 
vendor  to  carry  out  an  agreed  rescis- 
sion between  the  parties,  will  be  al- 
lowed the  vendee,  it  appearing  that 
he  vacated  the  premises  at  ven- 
dor's demand  some  three  months 
prior  to  the  settlement  of  the  ven- 
dor, for  which  time  the  vendee  would 
be  entitled  to  his  rental  of  the  prem- 
ises. 

Ellis  V.  Riggtn,  2  Ky.  Opin.  215. 

Upon  a  rescission  of  a  contract  of 
purchase  of  lands,  the  interest  on  the 
purchase-money  paid  in  was  held  to 
off-set  rents  of  the  property,  whether 
it  be  a  private  sale,  or  a  sale  by 
order  of  court  to  settle  an  estate. 
Burbank  v.  Letcher,  3  Ky.  Opin. 
704. 


IV.      PERFORMANCE    OF    CON- 
TRACT. 

(A)   TITLE  AND   ESTATE   OF 
VENDOR. 

§  129.  Sufficiency  of  titie  in  general. 

An  apparent  defect  in  a  chain  of 
documentary  title  may  be  su]()plied  by 
the  corroborative  presumption  arising 
from  long  and  continuous  possession, 
and  from  the  acquiescence  in  the  oc- 
cupancy. 

Walker  v.  Chrlstman,  3  Ky.  Opin. 
637. 


2027     (§129) 


VENDOR  AND  PURCHASER  IV.  A,  B. 


(§  145)     2028 


The  vendee  of  executory  contract 
after  the  death  of  the  vendor,  does 
not  become  possessed  of  the  legal 
title  to  the  lands  embraced  in  the 
contract  executed  by  the  heirs,  but 
holds   a  mere  equity. 

Smith  V.  Jackson,  2  Ky.  Opin.  354. 

When  a  vendee  is  in  the  disputed 
possession  of  lands,  equity  requires 
him  to  wait  a  reasonable  time  for  ob- 
taining an  assured  title. 

McGruder   v.   Field,   2   Ky.    Opin. 
376. 

In  the  sale  of  lands,  the  vendor's 
title  not  being  perfect,  and  the  pos- 
sible perfection  of  it  being  uncertain, 
tedious  and  expensive,  the  vendee 
has  the  right  to  enjoin  the  collection 
of  the  consideration  until  the  vendor 
shall,  at  his  own  expense,  perfect  it. 
McGruder  v.  Field,  2  Ky.  Opin. 
376. 

The  vendor  must  present  a  good 
and  sufficient  deed  in  compliance 
with  his  title  bond  before  he  can  en- 
force the  payment  of  the  purchase- 
money. 

Yamall  v.  White,  4  Ky.  Opin.  291. 

A  vendee  of  Teal  estate  has  a  right 
to  rely  on  the  covenants  of  warranty 
contained  in  his  deed,  and  he  Is  en- 
titled to  set  them  up  and  have  his 
title  assured  before  being  required  to 
pay  the  balance  of  purchase-money. 
Armstrong  v.  First  Nat.  Bank  of 
Danville,  10  Ky.  Opin.  443. 

An  answer  that  at  the  time  of  a 
sale  of  real  estate  the  vendor  had  no 
title,  is  not  sufficient  to  put  him  upon 
an  exhibition  of  his  title;  but  one 
pleading  such  a  defense  must  aver 
that  such  vendor  had  no  title,  legal 
or  equitable,  at  the  time  of  the  con- 
veyance, for  he  may  have  secured 
title  after  the  sale  and  before  the 
time   of   conveyance. 

Daerson  v.  Shumate,  10  Ky.  Opin. 
496. 

§130.  Marketable  title. 

A  vendee  is  not  bound  to  accept  a 
deed  from  the  vendor,  unless  the  con- 
veyance will,  at  the  time  of  its  ac- 
ceptance, pass  a  perfect  legal  title. 
Woodward    v.    Woodward,    9    Ky. 
Opin.  716. 


Where  parties  and  their  vendors 
entered  into  possession  of  real  estate 
under  deeds  with  well  defined  bound- 
aries and  have  been  in  the  actual 
possession  for  more  than  fifty  years, 
the  grantee  of  such  a  title  is  bound 
to  take  it  under  a  contract  of  pur- 
chase, even  though  there  is  a  link 
of  the  record  title  missing,  and  such 
a  title  is  good. 

Berry  man  v.  Hisle,  11  Ky.  Opin. 
S97. 

§  134.  Incumbrances    and    charges. 

One  who  purchases  land  of  a  debtor, 
on  which  there  is  a  prior  lien,  pur- 
chases subject  to  such  lien. 

Husbands   v.  Jones,   7   Ky.  Opin. 
311. 

Where  one  about  to  receive  a  con- 
veyance of  real  estate  does  not  dis- 
close that  fact,  but  makes  inquiry  as 
to  liens  of  one  holding  a  lien,  such 
lienholder  is  not  bound  to  disclose 
the  existence  of  the  lien,  but  where 
such  inquiry  is  made  by  one  who  in- 
forms the  lienholder  that  the  object 
of  his  inquiry  is  to  find  out  whether 
the  land  was  incumbered,  in  order  to 
decide  whether  he  would  buy  it  or 
could  safely  accept  it  as  a  security, 
the  lienholder  is  bound  to  disclose 
the  existence  of  his  lien,  or  he  will 
be  estopped  thereafter  from  assert- 
ing such  lien. 

Ormsby  v.  Civil,  9  Ky.  Opin.  460. 

§  138.  Knowledge  by  purchaser  of  de- 
fects. 
The  heirs  and  their  grantee  know- 
ing that  the  ancestor  had  sold  his  real 
estate,  are  bound  by  such  information, 
and   such  a  grantee  of  the  ancestor 
can  not  be  deprived  of  his  title 
Reid  V.  Pryse,  13  Ky.  Opin.  881. 


(B)  CONVEYANCE. 

§145.  Obligation  to  convey  In  general. 
A  remote  vendor  who  holds  the 
legal  title  to  land  may  convey  it  by 
agreement  to  a  remote  vendee  in  o^ 
der  to  save  the  expense  in  making 
Intermediate  deeds. 

McCalla  v.  Hoggins,  3  Ky.  Opin. 
494. 
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§149.  Sufficiency. 

A  purchaser  is  not  bound  to  accept 
a  deed  different  from  that  called  for 
by  contract. 

Wallingford  v.  Bassett's  Admr.,  4 
Ky.  Opin.  578. 

Where  a  contract  bound  appellee  to 
guarantee  B.'s  heirs  by  general  war- 
ranty, his  own  deed  for  that  purpose 
is  not  enough. 

Morrow  v.  Berryman,  1  Ky.  Opin. 
448. 

As  there  has  been  neither  eviction 
nor  adverse  occupancy,  the  appellant 
should  accept  a  conveyance  with  gen- 
eral warranty. 

Benningfield    v.    Christie,    1    Ky. 
Opin.  366. 

The  holder  of  a  title  bond  is  en- 
titled to  a  conveyance  of  the  legal 
title,  whether  the  obligor  died  intes- 
tate or  testate. 

Neal  V.  Jones,  2  Ky.  Opin.  218. 

When  a  party  accepts  a  convey- 
ance, he  thereby  waives  the  defects 
in  the  title,  so  far  as  they  may  be  a 
defense  to  the  purchase  price,  and 
elects  to  stand  on  the  warranty,  and 
therefore  must  show  that  it  will  be 
unavailing. 

Deland  v.  Allen,  2  Ky.  Opin.  224. 

§151. Parties. 

Where  a  husband  purchases  real 
estate  and  accepts  a  bond  for  a  deed 
made  payable  to  his  wife  and  chil- 
dren, the  vendor  not  being  notified 
of  the  delivery  of  such  bond  by  the 
husband  to  his  wife  and  children,  and 
knowing  that  the  purchase-price  was 
paid  by  the  husband,  who  presents 
the  bond,  may  legally  convey  the 
property  to  the  husband. 

Shaw  V.  Abrahams,  10  Ky.  Opin. 
726. 

A  power  of  attorney  executed  to 
another,  which  is  acted  upon,  binds 
the  maker,  and  the  purchaser  of  real 
estate  from  such  attorney  Is  not  af- 
fected by  the  revocation  of  sucli 
power,  unless  he  had  notice  or  knowl- 
edge of  such  revocation  before  his 
purchase. 

Flannery  v.  O'Brien,  13  Ky.  Opin. 
354. 


(C)  QUANTiTY  OF  LAND  AND  AP- 
PURTENANCES. 

§  160.  Conformity  to  description  in 
contract  in  general. 
Where  one  buys  land,  the  quantity 
of  which  is  not  mentioned  in  the 
deed,  and  no  representation  is  made 
to  him  of  the  number  of  acres  con- 
tained in  the  tract,  but  it  is  under- 
stood by  the  grantor  and  the  grantee 
that  the  land  is  known  to  be  a  cer- 
tain named  farm,  and  in  the  convey- 
ance to  the  grantor  seventeen  acres 
were  excepted  from  the  general  de- 
scription of  the  land  some  years  be- 
fore, the  grantee  can  not  recover 
from  the  grantor  for  breach  of  war- 
ranty on  account  of  not  receiving  the 
seventeen  acres,  since  in  such  a  case 
the  purchaser  received  all  he  bar- 
gained for  and  lost  nothing  by  the 
fact  that  the  seventeen  acres  were  by 
mistake  not  excepted  in  the  deed 
which  he  received. 

Hamilton  v.  Grigsby,  13  Ky.  Opin. 
163. 

§  161.  Specific  quantity  or  measure- 
ment. 
Where  the  contract  of  sale  of  real 
estate  is  a  purchase  by  the  boundary, 
and  the  quantity  of  land  is  by  the 
vendor  and  vendee  estimated  to  con- 
tain a  designated  number  of  acres, 
not  with  a  view  to  make  the  number 
of  acres  a  matter  of  importance,  the 
sale  is  based  on  the  boundary  and 
not  upon  its  estimated  area. 

Long  V.  Long,  10  Ky.  Opin.  519. 

In  determining  whether  a  sale  of 
real  estate  is  by  the  acre  or  in  bulk 
by  boundaries  the  intention  of  the 
parties  must  be  determined  from  all 
the  facts  and  circumstances  proven 
in  the  case;  but  when  the  considera- 
tion named  is  an  uneven  number  of 
dollars,  and  after  it  is  discovered  that 
there  is  more  land  than  the  parties 
thought,  the  vendee  executes  his 
notes  for  such  excess,  these  facts 
tend  to  show  that  the  sale  was  by 
the  acre  and  not  in  bulk. 

Board  v.  Moreman,  10  Ky.  Opin. 
562. 

§  163.  Surveys. 

A  survey  of  land  by  the  purchaser, 
although    unlawfully,  made,   is   notice 
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to  the  world,  and  especially  to  the 
vendor,  as  to  the  extent  of  the  pur- 
chaser's claim. 

Colcord    V.   Arnold,    7    Ky.    Opin. 
506. 

§  165.  Effect  of  deficiency. 

In  an  action  by  a  vendee  to  re- 
cover damages  for  deficit  in  land  sold, 
the  general  rule  will  prevail,  unless 
there  is  an  allegation  in  the  petition 
sustained  by  the  proof,  showing  that 
the  land  which  the  vendor  could  not 
convey  was  more  valuable  per  acre 
than  that  which  he  could  convey. 
Spurlock  V.  Johnson,  5  Ky.  Opin. 
252. 

Where  the  vendor  of  land  is  unable 
to  make  title  to  the  whole  tract 
sold  and  his  vendee  is  willing  to  ac- 
cept title  for  so  much  as  he  is  able 
to  convey,  he  shall  make  remunera- 
tion in  damages  or  deduct  from  the 
price  the  proportional  price  of  the 
whole  tract  for  so  much  as  he  is  un- 
able to  convey. 

Spurlock  V.  Johnson,  5  Ky.  Opin. 
252. 

Where  the  sale  is  by  the  acre,  the 
grantee  is  entitled  to  a  credit  for  a 
deficit. 

Benningfleld   v.    Christie,    1    Ky. 
Opin.  366. 

Where  a  vendee  purchases  prop- 
erty, on  which  there  is  a  mortgage, 
and  executes  his  note  to  the  vendor 
for  part  of  the  purchase  price,  it  is 
his  duty  to  apply  the  deferred  pay- 
ment to  the  extinguishment  of  the 
mortgage,  notwithstanding  the  vendor 
has  executed  to  him  a  bond  to  hold 
film  harmless  against  said  mortgage; 
therefore,  he  is  not  entitled  to  conse- 
quential damages  by  reason  of  the 
foreclosure  of  the  mortgage. 

Guilkey  v.  McMullen,  1  Ky.  Opin. 
472. 

A  surveyor's  report  shows  that  only 
about  five  per  cent,  of  the  whole 
amount  of  the  land  sold  is  within  the 
interference. 

Carter   v.    Crady's   Admr.,    1    Ky. 
Opin.  75. 

When  the  vendor  retains  the  legal 
title  as  security  for  the  purchase- 
money,  nothing  but  an  absolute  pay- 


ment of  the  purchase  price  will  au- 
thorize a  court  to  compel  him  to  sur- 
render his  title  to  the  vendee  or  his 
assigns. 

Harlan's  Admr.  v.  Brown,  1  Ky. 
Opin.  291. 

It  is  not  the  duty  of  the  vendee 
to  seek  out  and  discharge  an  existing 
mortgage  on  lands  purchased  from 
the  vendor,  though  there  may  be  due 
to  the  vendor  an  amount  equal  to  the 
amount  of  such  mortgage. 

Elliott   V.    Finch's    Admr.,   2  Ky. 
Opin.  357. 

A  purchaser  of  land  who  has  ac- 
cepted a  conveyance  and  has  not  been 
evicted  under  any  adverse  claim  can 
not  avail  himself  of  a  defect  in  title 
in  defense  of  a  suit  for  unpaid  pu^ 
chase-money. 

Stam  V.  Stam,  2  Ky.  Opin.  221. 

Where  the  vendor  has  warranted 
the  title  and  is  Insolvent  or  a  non- 
resident of  the  state,  a  defect  of  title 
may  be  set  up;  but  the  defendant 
must  establish  the  facts  necessary  to 
bring  the  case  within  the  exception 
to  the  general  rule. 

Stam  V.  Stam,  2  Ky.  Opin.  221. 

A  vendee  has  a  right  to  expect  and 

require    a   perfect   legal    title   before 

he  shall  be  required  to  pay  the  last 

instalment  of   the   consideration. 

Paynter  v.  Ballenger,  2  Ky.  Opin. 

228. 

The  admission  in  a  replication  to  a 
counterclaim  of  the  acceptance  of  a 
deed,  showing  on  its  face  a  specific 
consideration,  is  prima  facie  evidence 
of  an  agreed  price  to  be  paid  for  land 
embraced  in  the  deed. 

O'Toole  V.  Sham,  2  Ky.  Opin.  333. 

The  true  rule  as  to  deficiency  in 
quantity  is  the  abatement  of  the  dif- 
ference in  the  value  of  the  property 
as  it  was  at  the  time  of  the  sale, 
and  as  it  was  represented  to  be. 
Griffith  V.  Conway,  2  Ky.  Opin. 
330. 

When  the  vendor  knows  there  is  a 
material  deficiency  in  the  number  of 
acres  of  land  sold,  the  law  will  not 
permit  him  to  conceal  this,  nor  to 
represent    the    number    of    acres    in 
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gross  and  then  escape  responsibility 
by  the  use  of  the  words  **niore  or 
less." 

Sharp    V.   Nathan,   Powell    &   Ad- 
ams, 2  Ky.  Opin.  300. 

The  mere  expression  of  opinion  of 
quantity,  quality  and  value,  where  the 
purchaser  has  an  opportunity  to 
judge,  is  not  to  be  deemed  either  an 
affirmation  amounting  to  a  warranty, 
or  a  fraudulent  representation. 

Deland  v.  Allen,  2  Ky.  Opin.  224. 

Where  there  is  a  doubt  as  to 
whether  land  was  sold  by  the  acre  or 
in  gross,  and  the  parties  having  made 
an  equitable  adjustment  of  the  mat' 
ter,  the  court  will  not  interfere  in  the 
absence  of  fraud  or  mistake. 

Neal  V.  Jones,  2  Ky.  Opin.  218. 

Where  land  sold  in  gross  for  25 
acres  only  contains  14  acres,  the  defi- 
cit is  so  great  as  to  show  that  both 
parties  were  laboring  under  a  mistake 
as  to  the  number  of  acres  contained 
in  the  tract. 

Hand  v.  Eibeck,  5  Ky.  Opin.  488. 

(D)    PAYMENT   OF    PURCHASE- 
MONEY. 

§168.  Obligation  to  pay  in  general. 

Where  the  language  in  a  contract 
of  purchase  of  land  is,  **I  am  to  pay," 
it  clearly  negatives  the  idea  that  the 
payment  had  been  previously  made; 
and  without  allegation  or  proof  of 
fraud  or  mistake  in  its  execution,  the 
promise  must  be  treated  as  relating 
to  a  future  payment  of  such  purchase- 
money  and  is  inconsistent  with  an 
alleged  settlement  and  payment  be- 
fore the  execution  of  the  contract. 
Todd  V.  Todd,  11  Ky.   Opin.   349. 

§173.  Abatement  or  deductions. 

§176. Deficiency     in     quantity     of 

land. 
Persons  executing  a  bond  to  convey 
real  estate,  containing  a  warranty 
that  the  land  described  therein  con- 
tains 300  acres,  are  bound  to  make 
good  a  deficiency  in  the  acreage  of 
the  land  sold. 

Raymond's  EJxr.  v.  Froman,  8  Ky. 
Opin.   60. 

One  who  assigns  a  bond  in  which 
there  is   contained   a   warranty   that 
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the  land  described  contains  a  desig- 
nated number  of  acres,  and  there- 
after Joins  with  the  assignee  in  a 
warranty  deed  and  receives  a  part  of 
the  purchase  price,  is  liable  for  a  de- 
ficiency in  acreage  named  in  the  bond 
and  deed. 

Raymond's  Exr.  v.  Froman,  8  Ky. 
Opin.   60. 

§  178.  Mode    and    sufficiency    of    pay- 
ment. 

§179. In  general. 

Where  land  was  sold  and  conveyed 
in  1856  and  notes  were  taken  for  a 
part  of  the  purchase-money,  under  a 
written  agreement  that  they  were  to 
be  paid  in  labor,  and  the  agreement 
is  lost,  after  a  period  of  twenty-five 
years,  the  vendor  will  not  be  allowed, 
by  doubtful  evidence,  to  show  that 
the  labor  furnished  was  to  satisfy 
some  other  claims  and  not  as  pay- 
ment of  said  notes,  so  as  to  destroy 
the  rights  of  the  present'  holder  of 
the  title. 

Buchannan    v.    Trimble,    11    Ky. 
Opin.  406. 

§  186.  Excuses  for  default  or  delay. 

Where  land  is  to  be  paid  for  at  the 
time  the  amount  thereof  is  ascer- 
tained by  survey,  the  vendor  has  it 
in  his  power  to  have  the  land  sur- 
veyed at  any  time;  and  if  he  fail  to 
do  so  promptly,  and  thereby  secure 
the  principal  and  interest,  it  is  his 
own  fault. 

Woods  V.  Woods,  8  Ky.  Opin.  6. 

V.      RIGHTS   AND   LIABILITIES    OF 

PA-RTIES. 

(A)    AS    TO    EACH    OTHER. 

§  189.  Estoppel  of  purchaser  to  deny 
title  of  vendor. 
Where  one  enters  land  under  a  con- 
tract of  purchase,  he  is  bound  to  re- 
store possession  to  the  vendor  upon 
rescission  of  the  contract  of  sale,  be- 
fore he  will  be  allowed  to  dispute,  the 
title  of  the  vendor. 

Harris  v.  Lawson,  6  Ky.  Opin.  438. 

Where  a  vendor  held  possession  of 
property  until  his  death,  when  his  ad- 
ministrator took  possession  of  it,  the 
fact  that  the  title  may  have  been  orig- 
inally   vested    in    another,    for    some 
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fraudulent  purpose,  is  not  an  avail- 
able defense  to  this  action  between 
claimants. 

Lucas  V.  Oder,  4  Ky.  Opin.  362. 

§  191.  Posseesion  or  control  of  prop- 
erty. 
Where  a  vendor  is  prevented  by  the 
negligence  of  the  vendee,  •  from  the 
sale  of  com  or  its  removal  from  a 
place  subject  to  overflow,  the  vendee 
is  liable  for  all  damages  sustained 
thereby. 

Byrne   v.   Bourland,   3   Ky.   Opin. 
163. 

After  title  to  land  sold,  has  been 
corrected  by  court  proceeding,  it  is 
not  error  to  require  the  vendor  to  con- 
vey the  land,  acknowledge  the  deed, 
and  deposit  same  for  record.  Instead  of 
first  producing  it  to  the  court  for  in- 
spection. 

Poynter  v.  Delph,  4  Ky.  Opin.  353. 

The  delivery  of  the  key  to  the  dwell- 
ing house  was  only  constructive  pos- 
session which  did  not  deprive  the  ap- 
pellants of  the  actual  possession. 

Gudgell  V.  Moses,  5  Ky.  Opin.  646. 

§  196.  Rents  and  profits. 

Where  the  purchase-price  of  land 
has  been  paid,  the  court  will  set  oft 
rents  and  Interest;  but  will  not  do  so 
where  the  purchaser  enjoys  the  land 
and  holds  on  to  the  purchase-price. 
Adams  v.  Eckler,  6  Ky.  Opin.  256. 

Where  the  contract  for  the  sale  of 
a  house  and  lot  is  rescinded  by  agree- 
ment of  the  parties,  the  fents  of  the 
estate  sold  are  to  be  regarded  as 
equivalent  to  the  interest  of  the  price 
to  be  paid  for  same. 

Herndon  v.  Woodward,  1  Ky.  Opin. 
357. 

Where  a  purchaser  of  land  enters 
under  the  contract  and  offers,  in  good 
faith,  to  perform  it,  he  should  not  be 
held  to  pay  rent. 

Leeds  v.   Blackwell,   1   Ky.   Opin. 
528. 

Where  the  contract  for  the  purchase 
of  a  mill  has  been  rescinded,  the  rents 
will  be  set-off  against  the  interest  on 
the  purchase  price,  in  the  absence  of 
fraud. 

Copeland   v.    Eaker,    3    Ky.    Opin. 
625. 


§201.  Improvements. 

Where  no  enforceable  contract  of 
sale  has  been  made,  a  vendor  can 
not  recover  for  improvements  placed 
upon  the  land  by  him  at  the  instance 
of  the  vendees. 

Gamble's  Exr.  v.  Humbert,  6  Ky. 
Opin.  724. 

'     Upon  rescission  of  a  parol  exchange 

of  lands,   improvements   placed  upon 

;  the  property  by  a  debtor,  are  subject 

to   sale   for  the   benefit  of  creditors, 

subject,  however,  to  adjustment  in  the 

difference  of  rents  of  the  two  places. 

Epperson  v.  Murrah,  3  Ky.  Opin. 

309. 

A  purchaser  from  one  holding  lands 

in  fee  subject  to  be  defeated  upon  his 

dying  without  Issue,  buys  in  good  faith 

i  and   is    entitled   to   recover   improve- 

'  ments  just  the  amount  the  land  was 

,  enhanced  in  value  at  the  date  of  suit 

of  the  heirs,  he  being  liable  for  rent, 

beginning  at  the  same  time. 

Elder  v.  Precise,  4  Ky.  Opin.  534. 

Where  after  a  conveyance  had  been 
ordered  cancelled  by  the  court,  by  rea- 
son of  undue  influence  in  the  procure- 
,  ment  thereof,  the  original  vendor  vol- 
untarily surrendered  the  use  of  the 
land  to  the  vendee  during  the  time  of 
'  the  litigation,  he  must  be  considered 
as  acquiescing  in  the  transaction,  and 
can  not  be  allowed  to  claim  rents,  up 
to  the  time  of  bringing  the  action  to 
rescind  the  deed. 

Sutherland  v.  Thomas,  4  Ky.  Opin. 
416. 

§202.  Expenses  and  losses. 

Where  one  sells  real  estate  to  a 
grantee  who  knows  of  an  adverse 
claim  of  title,  and  the  adverse  claim- 
ant sues  for  the  land,  making  the 
grantee  a  party  defendant,  and  such 
defendant  does  not  desire  to  defend 
his  title,  but  is  induced  to  do  so  by  his 
grantor,  who  agrees  to  remunerate 
him  for  all  costs  incurred  in  the  liti- 
gation and  to  pay  him  for  his  time, 
trouble  and  expense,  and  for  improve- 
ments made  by  him  on  the  land  in  dis- 
pute, such  defendant,  upon  being  de- 
feated in  such  suit,  may  recover  from 
his  grantor  under  such  agreement. 
Myers'  Admr.  v.  Mordis,  9  Ky. 
Opin.  390. 
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(B)  AS  TO  THIRD  PERSONS  IN 
GENERAL. 

§210.  Title  as  against  third  persons. 

One  who  asserts  a  claim  under  a 
bond  for  a  deed  has  the  burden  to 
show  his  title;  and  where  he  fails  to 
show  title,  the  possession  being  in 
another,  he  is  not  entitled  to  relief. 
Miller  v.  Forbes,  12  Ky.  Opin.  472. 

§213.  Creditors  of  vendor. 

Where  the  purchaser  of  lands,  be- 
ing advised  that  other  parties  held  a 
mortgage  on  the  property,  made  in- 
quiry of  them  regarding  same,  and 
was  informed  that  the  mortgage  had 
been  settled  by  an  arrangement  be- 
tween them  and  the  mortgagor,  it 
operates  as  an  estoppel  of  the  mort- 
gagees to  foreclose  their  liens  as 
against  the  purchaser. 

Cox  V.  Perrin,  4  Ky.  Opin.  360. 

The  failure  of  the  purchaser  of  the 
land  to  rely  upon  this  defense  in  his 
original  answer  to  the  foreclosure  pro- 
ceedings, is  not  a  concession  by  the 
purchaser  of  the  rights  of  the  mort- 
gagees to  foreclose  their  lien. 

Cox  V.  Perrin,  4  Ky.  Opin.  360. 

Where  T.  purchased  of  M.  land,  for 
which  he  executed  his  notes;  and  a 
part  payment  was  made  of  $85.00  by 
delivery  to  M.  of  a  horse  belonging  to 
L.,  and  afterwards  L.  moved  onto  the 
property;  and  other  payments  were 
made  by  T.  borrowing  money  from 
other  parties  and  executing  his  note 
therefor;  T.  and  L.  both  claimed  the 
purchase  made  for  L.;  the  property  is 
liable  for  the  debts  of  T. 

Taylor  &  Newby  v.  Turner,  2  Ky. 
Opin.  522. 

An  insolvent  debtor  can  not  legally 
sell  property  to  one  creditor  for  the 
purpose  of  preferring  him  to  the  ex- 
clusion of  his  other  creditors  and  in 
contemplation  of  insolvency. 

Hudson  V.   Hudson,   8   Ky.   Opin. 
632. 

Purchasers  of  real  estate  without 
any  notice  of  fraud  in  their  vendors, 
who  pay  a  valuable  consideration  for 
such  property,  are  innocent  purchas- 
ers, and  such  real  estate  can  not  be 
subjected  to  the  vendor's  debts. 

Campbell  v.  Hays,  9  Ky.  Opin.  46. 


It  is  the  duty  of  a  purchaser,  in  pos- 
session of  real  estate,  who  bought  with 
notice  of  an  attachment  lien,  when  he 
holds  money  due  his  grantor,  to  pro- 
tect his  title  and  possession  by  using 
so  much  of  the  money  then  due  his 
grantor  as  is  necessary  to  satisfy  such 
attachment  lien. 

Cookendolpher    v.    Rush,    9    Ky. 
Opin.  504. 

§214.  Assignees  of  contract  or  bond 
for  title. 
The  assignor  of  a  bond  for  title  is 
not  liable  thereon,  until  the  assignee 
has,  by  due  diligence,  prosecuted  a 
suit  against  the  obligor  in  the  bond 
or  his  representative  and  has  failed  to 
procure  a  conveyance. 

Johnson  v.  Shannon,  4  Ky.  Opin. 
236. 

In  this  state  the  assignment  of  a 
note  for  purchase-money  is  an  assign- 
ment of  the  lien  pro  tanto  upon  the 
land,  but  if  the  note  is  assigned  with- 
out recourse  the  lien  is  gone;  the  ven- 
dor not  being  liable  he  can  not  hold 
the  lien  to  indemnify  himself. 

Harlan's  Admr.  v.  Brown,  1  Ky. 
Opin.  291. 

An  assignment  of  a  bond  for  a  con- 
veyance of  land  imports  a  warranty 
of  the  title. 

Coffee  V.  Cook,  2  Ky.  Opin.  222. 

In  any  event  the  assignee  of  a  title 
bond  can  not  compel  his  assignor  to 
refund  the  consideration  received  for 
the  assignment  until  he  has  exhausted 
all  his  remedies  against  the  assignor 
of  the  bond. 

Ratcliffe  v.  Nethersutts*  Admr.,  9 
Ky.  Opin.  11. 

An  assignment  of  a  bond  for  a  deed 
does  not  import  more  than  that  the 
bond  is  genuine  and  possibly  that 
there  is  no  legal  obstruction  to  its  en- 
forcement not  appearing  upon  its  face. 
Ratcliffe  v.  Nethersutt's  Admr.,  9 
Ky.  Opin.  11. 

(C)    BONA    FIDE   PURCHASERS. 

§220.  Nature  and   grounds  of   protec- 
tion in  general. 
A  purchaser  without  notice,  and  for 
a  valuable   consideration   from   a  de- 
visee under  a  will,  and  heir  of  other 
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devisees,  can  not  be  affected  by  a  la- 
tent equity  attempted  to  be  asserted 
by  the  vendee  of  the  beneficiaries. 
Caldwell  v.   Reeves,   3   Ky.   Opin. 
129. 

An  innocent  purchaser,  acquiring  the 
legal  title  without  notice  of  the  fraud 
of  his  vendor  or  the  equity  of  the 
party  who  is  seeking  to  recover  the 
land,  will  be  protected  in  his  title. 
Downing  v.  Austin,  9  Ky.  Opin. 
629. 

To  entitle  a  purchaser  to  protection, 
he  must  not  only  be  a  bona  fide  pur- 
chaser without  notice  and  have  paid 
the  consideration,  but  must  be  the  pur- 
chaser of  the  legal  title  as  well,  for 
even  the  purchaser  of  an  equity  is 
bound  to  take  notice  of  and  is  bound 
by  a  prior  equity,  and  between  equities 
the  rule  is  that  he  who  has  the  prior 
equity  in  point  of  time  is  entitled  to  a 
like  priority  in  point  of  right. 

Pritchard    v.    Warner's   Assignee, 
11  Ky.  Opin.  751. 

§222.  Mode  and  form   of  conveyance. 
§223. In  general. 

Where  a  power  of  attorney  to  sell 
and  convey  real  estate  has  been  re- 
voked and  the  purchaser  of  such  es- 
tate has  notice  of  the  revocation  be- 
fore his  purchase,  but  conveys  the  es- 
tate to  an  innocent  purchaser,  the 
rights  of  such  innocent  purchaser  will 
be  protected. 

Flannery  v.  O'Brien,  13  Ky.  Opin. 
354. 

§225.  Notice. 

In  order  to  affect  one  who  holds  the 

legal   title    to   land    by   purchase,   he 

must  have  had  such  notice  as  enabled 

him  to  know  of  the  equitable  claim. 

Anderson  v.  Wilson,  7  Ky.  Opin. 

227. 

Where  the  father  by  parol  gave  land 
to  his  son,  and  the  son,  with  the 
knowledge  and  consent  of  the  father, 
sold  the  land  in  controversy  to  C,  who 
sold  it  to  S.,  and  the  son  made  a  deed 
to  C,  which  had  never  been  acknowl- 
edged or  recorded,  and  after  S.  and  C. 
had  been  in  possession  of  the  land  for 
ten  years  the  father  conveyed  it  to 
the  wife  and  children  of  another  son, 
the  wife  and  children  are  not  innocent 
purchasers  for  value,  and  they  stand 


in  no  better  attitude  than  their  ven- 
dor, who  was  estopped  by  his  conduct 
to  plead  the  statutes  of  fraud. 

Phillips  V.   Sullivan,  1   Ky.  Opin. 
276. 

Subsequent  purchasers  of  the  land 
are  held  to  have  been  purchasers  with 
notice  of  equities  under  a  will  relat- 
ing to  the  premises. 

Lewis  V.  Adams  &  Lindsey,  3  Ky. 
Opin.  307. 

Notice  of  the  equities  of  beneficia- 
ries under  a  trust  must  be  given  a 
purchaser  without  notice.  In  order  to 
affect  his  rights. 

Caldwell  v.   Reeves,   3   Ky.  Opin. 
129. 

Where,  in  a  deed  by  a  grantor  and 
his  wife,  no  mention  was  made  to  the 
vendee  of  a  lien  retained  in  a  prior 
deed  conveying  to  the  grantor  said 
land,  the  purchaser  was  guilty  of 
laches  in  not  ascertaining  the  exist- 
ence of  the  prior  lien  retained  in  the 
former  deed. 

Tupman  v.   Ducker,    4   Ky.  Opin. 
434. 

The  purchaser  of  property,  with  no- 
tice of  the  deraignment  of  title  as- 
sumes the  risk  subsequent  thereto, 
and  he  can  not  escape  the  payment  of 
purchase  money  notes  therefor,  espe- 
cially when  he  refuses  a  rescission  of 
the  contract,  and  seeks  to  stand  on  a 
warranty  of  title. 

Bourbon   v.   Porter,    4    Ky.   Opin. 
373. 

If  a  party  purchases  land  with  con- 
structive notice  of  a  vendor's  lien,  the 
law  furnishes  no  means  of  escape  from 
the  burden. 

Smith   V.   Harrison,    5    Ky.  Opin. 
317. 

Where  a  deed  gives  the  grantee  no- 
tice of  an  outstanding  purchase-money 
note,  the  grantee  is  not  a  bona  fide 
purchaser  without  notice. 

Larue  v.  Woodruff,   7   Ky.  Opin. 
581. 

In  order  to  be  an  innocent  purchaser, 
it  is  not  only  necessary  that  the  party 
should  buy  and  obtain  legal  title  with- 
out notice  of  an  equity  in  another,  bat 
also  that  he  should  have  paid  the  pur- 
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chase-money  before  receiving  such  no- 
tice. 

Donaldson  v.  Templeman's  Admr., 
10  Ky.  Opln.  36. 


§228. 


■Effect  of  notice. 


The  question  whether  a  vendee  of 
real  estate  is  an  Innocent  purchaser 
within  the  equitable  rule  can  not  arise 
between  a  vendor  and  vendee. 

Armstrong  v.  First  Nat.  Bank  of 
DanviUe,  10  Ky.  Opin.  443. 

§229. Constructive       notice,       and 

facts  putting  on  inquiry. 
Where  one  about  to  purchase  real 
estate  hears  that  his  grantor  has  al- 
ready conveyed  it  to  a  named  person, 
makes  no  inquiry  of  such  person,  but 
purchases  upon  the  vendor  declaring 
he  has  not  conveyed,  and  the  public 
records  showing  no  conveyance,  he 
can  not  be  protected  for  the  want  of 
knowledge  of  the  prior  sale,  since  he 
should  have  made  inquiry  of  the  per- 
son who  he  had  heard  had  bought  it. 
Carroll  v.  Collins,  8  Ky.  Opin.  444. 

A  bona  fide  purchaser  without  ac- 
tual or  constructive  notice  can  not  be 
affected  by  the  lien  created  by  the 
statute. 

Rouse  V.  Jones,  10  Ky.  Opln.  156. 


was  paid;  M.  was  a  lis  pendens  pur- 
chaser w^ith  actual  notice  of  the  exist- 
ence of  the  suit  and  its  objects,  hav- 
ing been  appointed  to  carry  out  the 
judgment  of  the  court,  and  by  his  own 
voluntary  act  trying  to  defeat  the  judg- 
ment which  he  was  ordered  to  execute. 
Morton  v.  Langley,  2  Ky.  Opin. 
427. 

Where  in  a  partition  proceeding  a 
tract  of  land  is  set  off  together  with 
the  right  to  an  easement,  and  a  com- 
missioner is  appointed  and  conveys 
such  tract  and  easement,  and  the  deed 
is  recorded,  a  subsequent  purchaser 
must  take  notice  of  such  easement. 
Van  Meter  v.  Skaggs,  9  Ky.  Opin. 
777. 


§  232.- 


■Possession. 


§231^ 


Records. 


Where  M.  purchased  of  C.  a  tract  of 
land  for  a  recited  consideration  of 
11,800,  and  C.  had  purchased  the  land 
of  L.  for  13,436  payable  in  three  notes, 
and  accepted  a  bond  for  title  there- 
for and  when  the  first  note  became 
due  a  payment  of  some  $700  was  made, 
and  to  enforce  the  collection  of  bal- 
ance of  said  note  a  suit  in  equity  by 
default  produced  a  judgment  for  the 
sale  of  enough  of  the  land  to  satisfy 
the  amount;  and  default  being  made 
on  the  second  note,  a  like  suit  was 
filed;  and  M.  before  his  purchase  from 
C,  was  appointed  commissioner  by  the 
court  to  sell  the  land  under  the  judg- 
ment, and  at  the  time  of  his  purchase, 
told  a  witness,  6.,  that  he  would  sell 
him  the  land,  if  he  would  take  such 
title  as  he  got  from  C;  L.  had  made 
a  deed  to  C.  reciting  "that  C.  has  fully 
complied  with  the  requirements  of  said 
bond"  and  retained  no  lien  therein  for 
the  purchase  money;  and  this  he 
claims  by  amended  petition  to  have 
been  a  mistake  in  drafting,  as  none 
of  the  purchase  money  but  the  $700 


One  who  buys  real  estate  in  the  pos- 
session of  another  must  be  held  to  be 
put  upon  inquiry  as  to  the  nature  of 
that  possession  and  the  manner  in 
which  it  was  held. 

Hunt  V.  Blakey,  8  Ky.  Opin.  822. 

§239.  Titie    and    rights    acquired    by 
bona  fide   purchasers  and  equi- 
ties and  defenses  against  them. 
The  purchaser  of  the  legal  title  to 
land  is  not  affected  by  an  outstanding 
equity,   unless   he   has    actual   notice 
thereof,  or  there  are  such  recitals  in 
the    chain    of    title    under    which    he 
claims   as    amounted   to    constructive 
notice. 

Anderson  v.  Wilson,  7  Ky.  Opin. 
227, 

Where  a  vendee  has  the  legal  title 
and  is  an  innocent  purchaser,  he  can 
pass  title  to  a  third  person,  who  has 
knowledge  of  the  outstanding  equity, 
and  the  latter  will  be  protected  by  his 
purchase  of  the  legal  title. 

Anderson  v.  Wilson,  7  Ky.  Opin. 
227. 

If  the  original  purchaser  of  land  had 
knowledge  of  an  outstanding  title  bond 
executed  by  the  vendor,  such  knowl- 
edge can  not  affect  remote  vendees 
without  knowledge  of  such  fact,  who 
were  innocent  purchasers  for  value. 
Anderson  v.  Wilson,  7  Ky.  Opin. 
227. 

A  delay  of  over  thirteen  years  in  a 
suit  without  making  an  order  or  tak- 
ing any  step  in  the  cause  indicating  an 
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intention  to  prosecute  a  suit,  is  gross 
negligence  as  against  a  purchaser  in 
good  faith,  and  for  a  valuable  con- 
sideration. 

Whitaker  v.  Hopkins'  Admr.,  3  Ky. 
Opin.  697. 

Where  a  contract  for  the  sale  of 
land  was  made  before  the  execution 
issued  against  the  vendor  and  after 
the  vendee  took  possession  of  the  land, 
all  the  vendee,  in  any  event,  could 
claim  was  that  her  money  be  refunded 
by  giving  her  a  credit  with  the 
amount. 

Edwards  v.  Craddock,  5  Ky.  Opin. 
49. 

The  evidence  was  held  to  show  that 
the  purchaser  of  land  devised  upon 
conditions  imposed  as  to  use  and  dis- 
position of  same,  to  wit,  for  the  bene- 
fit of  testator's  wife  and  children  dur- 
ing her  widowhood,  or  until  the  young- 
est child  arrived  at  age,  acquired  a 
good  title,  although  the  proceeding 
under  which  the  sale  was  made  was 
informal. 

Lester   v.    Winfrey,    6   Ky.    Opin. 
121. 

A  purchaser  of  land  can  not  be  es- 
topped by  admissions  made  by  his  re- 
mote vendor,  unless  he  had  notice 
thereof  prior  to  his  purchase. 

Homaker  v.  Yeager,  6  Ky.  Opin. 
813. 

The  relation  of  trust  and  confidence 
existing  between  co-purchasers,  what- 
ever advantage  one  secures  by  his 
agreement  with  the  seller,  inures  alike 
to  all  of  them. 

Gormley  v.  Alexander,  8  Ky.  Opin. 
45. 

Where  a  grantee  is  induced  to  buy 
real  estate  and  take  a  conveyance 
thereof  by  the  false  representations 
of  an  insolvent  grantor  that  he  is  the 
owner  thereof,  although  the  contract 
is  executed,  the  warranty  in  the  deed 
Is  no  indemnity,  and  he  is  entitled  to 
relief  to  the  extent  that  his  vendor 
had  no  title  to  the  land  conveyed. 

Kanopka  v.  Jaquett^  8  Ky.  Opin. 
206. 

Where  a  purchaser  of  land  pays  a 
part  of  the  purchase-money,  goes  into 
and  retains  the  possession  for  nearly 


twenty  years,  paying  interest  on  the 
deferred  payments,  dies,  not  leaving 
personalty  sufficient  to  pay  his  debts, 
and  the  evidence  indicates  that  the 
purchaser  at  the  time  of  his  death  had 
not  agreed  to  a  rescission  of  the  con- 
tract, the  chancellor,  under  such  cir- 
cumstances, should  not  adjudge  a  re- 
scission at  the  demand  of  the  vendor, 
on  the  theory  that  the  vendee  was  a 
mere  tenant  and  not  a  purchaser. 
Hickman  v.  Owens*  Admr.,  10  Ky. 
Opin.  717. 

Where  one  has  a  bond  for  a  deed 
for  two  tracts  of  land,  and  after  the 
death  of  the  person  from  whom  he 
secured  the  bond  sues  the  heirs  for 
title  to  one  of  the  tracts,  but  made  no 
demand  for  the  other  tract,  and  the 
land  was  conveyed  by  such  heirs  and 
has  been  in  possession  of  such  gran- 
tees and  their  grantees  for  more  than 
thirty  years  without  any  notice  of  any 
claim  against  their  title,  and  the  bond 
for  title  has  been  destroyed  for  many 
years,  the  failure  of  those  claiming 
under  such  bond  to  notify  the  parties 
who  were  in  possession  of  their  title, 
or  to  take  any  steps  for  its  recovery 
for  so  long  a  time,  amoimts  to  an 
abandonment  of  their  claim  and  a  con- 
firmation of  the  act  of  their  mother  in 
canceling  the  bond,  and  they  can  not 
recover  against  the  good  faith  pur- 
chasers in'  possession. 

Lashley  v.   Patton,   11   Ky.   Opin. 
893. 

Notwithstanding  the  fraud  of  those 
representing  minor  children  in  dispos- 
ing of  their  land  and  failing  to  ac- 
count for  the  proceeds,  if  the  land  is 
sold  under  the  order  of  the  court  and 
approved  according  to  the  statute,  the 
grantee  and  the  grantee  'of  the  gran- 
tee, who  buy  such  land  and  pay  for  it 
without  any  knowledge  of  the  fraudu- 
lent acts  of  those  representing  the  mi- 
nors, can  not  be  disturbed  in  their 
rights  of  ownership,  as  the  title  of  an 
innocent  purchaser  is  secure. 

Cottrell  V.  Cottrell,  13  Ky.  Opin. 
1015. 

§240.  Pleading  purchase  in  good  faith. 
A  transfer  of  an  expectancy  by  heirs 
of  an  estate  must  be  alleged  by  cross- 
petition,  in  a  suit  by  the  holders  of 
the  equities  to  enforce  same  as  against 
one  of  the  legatees,  it  being  a  contest 
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between  equities  as  to  which  litigant 
is  entitled  to  the  legal  title. 

Smith  V.  Jackson,  2  Ky.  Opin.  354. 

§241.  Evidence  as  to  purchase  in  good 
faith. 

§244. Weight  and  sufficiency. 

The  evidence  was  held  insufficient 
to  show  the  existence  of  a  contract  be- 
tween a  father  and  son  so  as  to  divest 
third  parties  of  their  title  to  the  land 
in  question. 

Jett  V.  Jett,  7  Ky.  Opin.  483. 

VI.     REMEDIES  OF  VENDOR. 

(A)    LIEN    AND    RECOVERY    OF 

LAND. 

§249.  Claims  which  may  be  secured 
by  lien. 
Where  a  lien  exists  for  purchase- 
money,  and  a  third  person  loans  the 
debtor  the  money  with  which  to  pay 
such  purchase-money,  under  an  agree- 
ment expressed  in  the  note  which  he 
took  from  the  debtor  that  he  was  to 
retain  and  have  the  lien  theretofore 
held  by  the  grantor,  his  lien  is  good  as 
against  such  land. 

Davis  V.  Murray,  12  Ky.  Opin.  229. 

§251.  Creation  of  iien  in  general. 

No  lien  is  retained  on  land  embraced 
in  a  conveyance  which  fails  to  recite 
what  portion  of  the  consideration  re- 
mains unpaid. 

Mills  V.  Ray,  3  Ky.  Opin.  559. 

The  assignor  of  a  title  bond  must 
not.  in  the  absence  of  any  express 
stipulation  to  the  contrary,  be  re- 
garded as  having  reserved  his  right 
to  retain  a  lien,  unless  it  be  stated  in 
the  assignment  what  part  of  the  con- 
sideration remains  unpaid  in  express 
terms. 

Pritchott    V.    Humphrey,    4    Ky. 
Opin.  378. 

Where  the  recital  in  a  deed,  is  that 
said  land  was  sold  ''for  the  sum  of 
$1,700.00  to  be  paid  in  hand,  the  re- 
ceipt of  which  will  be  fully  acknowl- 
edged when  the  above  amount  is  fully 
paid  to  the  order  of  the  first  note," 
and  the  vendor  caused  his  vendees  to 
execute  to  F.  their  joint  note  for  the 
sum  of  $1,088.44,  and  to  D.,  the  appel- 
lant, their  Joint  note  for  $300.00  and 
D.  brought  action  on  his  note  seeking 


a  purchase-money  lien  on  the  land, 
neither  the  letter  nor  the  spirit  of  the 
statute,  giving  vendors  a  lien  for  pur- 
chase-money on  land  sold,  was  com- 
plied with  in  the  execution  of  the  con- 
veyance. 

Denny  v.   Furgeron,   4  Ky.   Opin. 
187. 

A  reservation  in  a  deed,  "for  and  in 
consideration  of  one  dollar  and  twenty- 
five  cents  per  acre,  secured  to  be 
paid,"  and  "a  lien  is  reserved  to  secure 
the  purchase  money,"  and  notes  were 
given  for  a  different  total,  and  bearing 
different  dates,  does  not  constitute  a 
lien  for  the  purchase  money. 

Turner  &  Netherland  v.  Barrett,  4 
Ky.  Opin.  303. 

Appellant's  vendor  having  elected  to 
abandon  the  parol  contract  for  the 
sale  of  the  land  to  their  ancestor,  he 
has  a  lien  on  the  land  for  the  purchase 
money,  and  his  subsequent  vendee, 
with  notice  of  appellant's  lien,  can  oc- 
cupy no  better  position  than  his  ven- 
dor. 

Wormick  v.  Bryant,  5  Ky.  Opin.  9. 

Under  the  Civil  Code  of  1854,  the 
vendor  had  no  lien  for  unpaid  pur- 
chase-money where  it  was  expressly 
stated  in  the  deed  what  part  of  the 
consideration  remained  unpaid;  but 
if  a  deed  is  made  by  a  commission  of 
the  court  on  credit,  a  lien  is  retained 
on  the  properly  for  its  price. 

Ireland  v.  Mendall,  12  Ky.  Opin. 
573. 

Where  a  vendor's  lien  is  reserved  in 
a  deed  and  a  note  taken  for  the  bal- 
ance due  so  secured  by  the  lien,  and 
the  deed  is  recorded,  it  is  notice  to  a 
purchaser  of  the  land  that  the  ven- 
dor's lien  exists  and  the  fact  that  a 
part  of  the  balance  of  purchase-money 
secured  by  such  lien  has  been  paid 
and  a  renewal  note  taken  for  the  re- 
mainder of  the  debt  will  not  destroy 
such  lien. 

Branham  v.   Long,   12   Ky.    Opin. 
749. 

§252.  Title  retained  by  vendor  under 
provisions  of  contract. 
Where  a  lien  for  the  balance  of  pur- 
chase money  is  reserved  in  the  deed, 
the  taking  of  personal  security  also 
is  not  a  waiver  of  such  lien. 

Cameal's  Admr.  v.  Martin,  9  Ky. 
Opin.  493. 
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§  253.  Lien  reserved  in  contract  or  con- 
veyance. 
The  mistake  of  a  payee  of  a  pur- 
chase-money note  as  to  the  effect  of 
taking  personal  security  on  the  note, 
must  operate  against  the  payee  and 
the  equitable  owner  of  the  note  claim- 
ing under  her,  and  not  against  the 
purchaser  of  the  land  who  believed 
he  was  acquiring  an  unincumbered 
title. 

Wilson   V.   Solomon,   7   Ky.   Opin. 
729. 

The  vendor's  lien  has  been  abolished 
by  statute  (unless  preserved  in  the 
deed),  but  the  right  of  the  vendor  who 
retains  the  legal  title  as  security  is  of 
an  entirely  different  nature,  and  the 
vendee's  purchaser  takes  only  the  ven- 
dee's right  to  have  a  conveyance  on 
payment  of  the  purchase  price. 

Harlan's  Admr.  v.   Brown,  1  Ky. 
Opin.  291. 

The    vendor    having,  sold    only    an 

easement,  the  legal  title  to  the  land 

being  still  vested  in  himself,  he  can 

not  subject  the  land  to  a  vendor's  lien. 

Lexington  &  Big  Sandy  R.  R.  Co. 

V.  Fain,  1  Ky.  Opin.  618.  j 

I 
To  entitle  a  vendor  of  real  estate  by ; 

executory  contract  to  a  judgment  in 
rem,  and  an  enforcement  of  his  lien, 
he  must  allege  that  he  has  the  legal 
title  to  the  property  sold  or  will  ac- 
quire it  and  be  able  to  convey  the  i 
same  to  the  vendee,  and  should  make ', 
him  a  party  and  show  himself  able  to 
convey  the  same  in  proper  time — this 
being  necessary  to  entitle  him  to  a 
specific  execution — and  also,  upon  a 
sale  of  the  property  being  adjudged, 
to  assure  bidders  that  by  the  purchase 
they  will  acquire  a  complete  title  to 
the  property. 

Keebler  v.  Kauffman,  1  Ky.  Opin. 
625. 

In  order  to  retain  a  lien  on  land  for 
purchase  money,  proper  and  apt  words 
must  be  used  in  the  deed  for  that  pur- 
pose. 

McCormick  v.   Wilson's  Admr.,  1 
Ky.  Opin.  491. 

In  a  suit  to  enforce  a  purchase- 
money  lien,  where  the  vendor  fails  .to 
make  an  effort  to  make  a  good  and 
valid  deed  of  conveyance,  and  the  ven- 


dees demand  and  secure  a  rescisBlon 
of  the  contract  of  purchase,  they  hav- 
ing gone  into  possession  of  the  prop- 
erty at  the  time  of  the  executory  sale, 
they  must  be  held  for  waste  com- 
mitted, and  rents  and  profits,  while 
the  property  was  retained  by  them, 
subject  to  an  allowance  for  permanent 
and  lasting  improvements  at  the  time 
of  the  return  of  the  property. 

Elliott   V.    Finch's    Admr.,    2   Ky. 
Opin.  357. 

Where  one  claiming  a  purchase- 
money  lien  on  land  is  present  at  a 
transfer  of  a  deed  thereto  by  the  par- 
ties to  another  purchaser,  and  does  not 
make  known  or  claim  his  lien,  waives 
any  right  he  may  have  had  to  enforce 
his  lien. 

Miller  v.  Combs,  2  Ky.  Opin.  659. 

It  not  appearing  that  the  assign- 
ment of  a  bond,  contained  an  express 
stipulation  for  reserving  a  lien  for 
the  note,  nor  that  a  purchaser  there- 
under had  notice,  a  lien  will  not  attach 
thereon. 

Pritchott    V.    Humphrey,    4    Ky. 
Opin.  378. 

Where  E.  purchased  land  for  his 
brother  P.,  and  gave  his  note  therefor, 
and  afterwards  the  land  was  conveyed 
to  P.,  and  the  requirements  for  re- 
taining a  lien  for  the  purchase  were 
complied  with,  the  lien  can  not  be  said 
to  have  been  abandoned. 

McNeely's  Admr.  v.  Guier,  6  Ky. 
Opin.  395. 

Where  the  purchase  money  remains 
unpaid  at  the  time  land  is  conveyed 
the  grantor  has  no  lien  on  the  land, 
unless  it  is  stated  in  the  deed  what 
part  of  the  purchase  money  remains 
unpaid. 

Hewitt  V.  Richart,  8  Ky.  Opin.  664. 

A  vendor's  lien  can  only  be  retained 
when  it  is  expressly  stated  in  the 
deed  what  part  of  the  purchase-money 
remains  unpaid. 

Bramlette    v.    Ellington,    10   Ky. 
Opin.  380. 

A  lien,  valid  against  purchasers,  may 
be  retained  to  indemnify  the  grantor 
against  an  encumbrance  on  the  land 
given  in  consideration  of  that  con- 
veyed by  him. 

Turpin  v.  Fuqua,  10  Ky.  Opin.  690. 
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Where  a  vendor  in  his  conveyance 
reserves  a  lien  for  purchase  money, 
and  the  deed  is  recorded,  others  ac- 
quiring such  property  are  bound  to 
take  notice  of  such  lien. 

Cubberly  v.  Lyons,  10  Ky.  Opin. 
712. 

In  the  conveyance  of  real  estate 
where  the  vendor  retains  a  lien  for 
the  purchase-money,  the  fact  that  the 
note  for  such  purchase-money  has  a 
surety  upon  it  can  make  no  difference, 
since  such  fact  does  not  discharge  the 
lien. 

Taylor   v.   McMillion's   Admr.,   11 
Ky.  Opin.  352. 

A  vendor  who  conveys  real  estate ' 
and  puts  the  vendee  into  possession 
reserving  a  lien  for  purchase-money, 
holds  such  lien  upon  the  land  and  not 
upon  the  rents  or  profits. 

Collins   V.   Richart,   11  Ky.   Opin. 
283. 

Where  in  a  conveyance  of  real  es- 
tate a  lien  for  purchase-money  is  re- 
served, and  under  an  agreement  with 
the  debtor,  a  friend  advances  him  the 
money  to  pay  the  purchase-money 
note  or  a  part  of  it,  and  the  note  is  de- 
livered to  the  friend,  the  debtor  agree- 
ing that  he  should  have  the  lien  that 
goes  with  it  as  collateral  for  advanc- 
ing the  money  to  the  debtor,  such 
friend  holds  the  purchase-money  lien 
for  the  amount  of  the  note. 

Deatly  v.  Ralls,  11  Ky.  Opin.  306. 

§254.  Equitable  lien. 

The  vendor  has  no  lien  on  real  es- 
tate conveyed  when  the  amount  of  the 
unpaid  purchase  money  is  not  stated 
in  the  deed. 

Ford  V.  Woman,  9  Ky.  Opin.  58. 

Where  the  recital  in  a  deed  states 
that  each  share  was  conveyed  for  a 
named  sum,  "for  which  said  party  of 
the  second  part  executed  his  notes, 
such  recital  is  sufficient  to  show  that 
the  whole  purchase-money  remained 
unpaid  and  to  retain  a  lien. 

Donaldson  v.  Templeman's  Admr., 
10  Ky.  Opin.  36. 

Where  a  company  conveys  a  lot  and 
furnishes  the  materials  with  which  the 
grantee  erects  a  house  thereon,  and 
gives  the  grantor  a  note  for  the  pur- , 
chase-money  and  the  price  of  materi- , 


als,  and  in  the  note  it  is  recited  that 
it  is  given  for  the  land,  after  the  death 
of  the  grantee,  who  with  his  wife  and 
children  have  occupied  the  house,  the 
widow  can  have  neither  dower  nor 
homestead  in  said  real  estate  as 
against  the  claim  of  the  grantor,  as 
the  grantor  has  an  enforcible  lien  on 
said  property. 

Cass  V.  Smith,  Blair  &  Co.,  12  Ky. 
Opin.  134. 

Where  A  owns  land  upon  which  B 
holds  a  mortgage  and  A  sells  and  con- 
veys to  C  and  expressly  reserved  in 
his  deed  a  lien  for  purchase-money  and 
B.  releases  her  mortgage  to  A.  and 
gives  him  the  note  secured  by  it  and 
takes  a  note  from  C  and  a  mortgage 
from  him  securing  it,'  the  lien  of  A  or 
of  his  assignee  thus  reserved  is  su- 
perior to  the  lien  of  B. 

Graves  v.  King,  13  Ky.  Opin.  46. 

When  notes  are  executed  for  the 
purchase  of  land  and  a  deed  is  made 
reserving  a  lien,  not  for  the  sum  of 
the  notes,  but  for  a  less  sum,  the  lien 
will  be  effective  as  to  the  amount 
thereof. 

Thomas   v.   Tenny,   13   Ky.   Opin. 
516. 

One  who  has  sold  land  and  retained 
in  the  deed  a  lien  for  the  balance  of 
purchase-money  is  not  deprived  of  his 
lien  by  the  death  of  the  purchaser, 
and  has  a  right  at  any  time  to  pro- 
ceed to  enforce  such  lien  when  the 
debt  is  due. 

Rogers  v.  Burbridge,  13  Ky.  Opin. 
517. 

If  a  grantee  pays  part  of  the  con- 
sideration by  assigning  to  the  grantor 
the  ,  obligation  of  a  third  party,  the 
only  liability  then  existing  upon  his 
part  is  to  pay  it,  if  the  grantor  after 
the  exercise  of  proper  diligence  can 
not  collect  it  from  the  maker;  and  any 
lien  upon  the  land  retained  by  the 
grantor  only  serves  to  secure  the  lia- 
bility of  the  grantee  as  assignor,  and 
if  anything  has  occurred  to  extinguish 
the  liability,  then  the  lien  is  also  ex- 
tinguished. 

Motch  V.  Hill,  13  Ky.  Opin.  787. 

§257.  Operation  and  effect  of  lien   in 
general. 
A  vendor  of  lands  holds  a  lien  for 
each  unpaid  installment,  and  this  lien 
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attaches  to  each  note,  and  if  assigned, ! 
the  assignee  gets  the  pro  rata  lien  of 
the  vendor  to  said  note,  and  priority 
does  not  depend  on  the  date  of  as- 
signment. 

Bell  &  Co.  V.  Gardner,  3  Ky.  Opin. 
306. 

§258.  Amount   and  extent  of   lien. 

Where  land  Is  sold  on  deferred  pay- 
ments and  lien  notes  taken,  and  the 
purchaser  before  foreclosure  of  such 
lien,  rents  the  land  to  an  innocent 
tenant,  who  gives  his  notes  for  the 
rent,  plaintiff  in  such  foreclosure  has 
no  lieu  on  such  notes. 

Stephenson  v.  Lillard,  8  Ky.  Opin. 
466. 

« 

Where  one  grantor  owns  two-thirds 
of  the  land  conveyed,  and  another  an 
undivided  one-third,  and  a  lien  for 
purchase-money  is  retained,  each  of 
said  grantors  has  a  lien  for  the  sum 
due  him  on  the  interest  he  conveyed, 
and  no  more. 

Bramletta    v.    Ellington,    10    Ky. 
Opin.  380. 

§260.  Priority  of  lien. 

The  priority  of  purchase-money 
mortgage  notes  does  not  depend  upon 
the  time  such  debts  fall  due. 

Whipp  V.  Wolford,  8  Ky.  Opin.  22. 

Notes  secured  by  one  lien  in  the 
same  conveyance  have  no  priority  the 
one  over  the  other,  since  there  is  no 
equity  in  giving  one  lienholder  a  pref- 
erence over  another  in  such  a  case. 
McGuire's  Exr.  v.  Robinson's 
Admr.,  10  Ky.  Opin.  518. 

Where  one  is  in  debt  for  the  pur- 
chase-money for  land,  and  a  friend 
advances  the  money  to  pay  the  debt 
and  takes  a  mortgage  on  the  land, 
in  which  the  wife  of  the  owner  does 
not  join,  the  holder  of  such  mortgage 
has  a  purchase-money  lien  on  such 
land  superior  to  the'  homestead  claim 
of  the  wife,  where  it  is  shown  that 
it  was  not  the  intention  of  the  owner 
or  the  mortgagee  by  taking  the  mort- 
gage to  waive  the  lien  growing  out 
of  the  payment  of  the  purchase- 
money. 

Harrod  v.  Johnson,  12  Ky.  Opin. 
268. 


Where  B.  sold  land  to  J.  and  exe- 
cuted a  deed  retaining  a  lien  for  part 
of  the  purchase-money,  and  J.,  not 
having  paid  the  secured  purchase- 
money  notes,  sold  the  land  to  E.  un- 
der a  parol  contract,  E.  only  paying 
of  the  purchase-money  of  $1,200  about 
$145,  B.'s  lien  is  first,  and  B.  in  equity 
is  not  bound  to  pay  E.  the  $145  ad- 
vanced by  him  for  the  land,  but  if 
E.  wants  to  hold  the  land  he  must 
pay  off  B.'s  lien. 

Evems   v.   Beckley,   13  Ky.  Opin. 
687. 

§261.  Assignment  of  lien,  or  claim  for 
purchase-money. 
Money  borrowed  by  the  owner  of 
real  estate  to  pay  off  the  balance  of 
purchase-money  Uiereof  and  used  for 
that  purpose,  and  a  mortgage  given 
to  secure  it,  the  lender  being  in- 
formed that  the  money  is  borrowed 
for  such  purpose,  is  purchase-money, 
and  no  homestead  plea  can  be  inter- 
posed to  an  action  for  the  enforce- 
ment of  such  mortgage  lien. 

Riley  v.  Filmore,  11  Ky.  Opin.  745. 

§262.  Transfer    of    property    by    pur- 
chaser. 

§263. In   general. 

Where  a  lien  for  balance  of  pur- 
chase-money is  expressly  retained  in 
a  conveyance  of  real  estate  a  subse- 
quent conveyance  will  not  dis- 
charge it. 

Rice's   Guardian   v.   Rice,   10  Ky. 
Opin.  490. 

Where  E.  purchased  land  for  his 
brother  P.,  and  the  deed  to  P.  shows 
that  the  whole  amount  of  the  pur- 
chase-money is  unpaid,  and  a  lien  is 
retained,  it  is  immaterial  whether  the 
money  is  due  from  E.  or  P.,  unless 
the  vendee  of  P.  was  misled  thereby. 
McNeely's  Admr.  v.  Guier,  6  Ky. 
Opin.  395. 

§265. Rights  and  liabilities  of  sub- 
sequent purchasers. 
Where  notes  given  for  the  purchase 
of  real  estate  expressly  reserve  a  lien 
on  the  land,  such  land  may  be  sub- 
jected to  the  payment  thereof,  even 
when  it  has  descended  to  vendee's 
heirs. 

Upshaw  V.   Jackson,   8   Ky.  Opin. 
140. 
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Where  a  title  bond  is  assigned,  the 
impUed  warranty  Is,  not  that  the  land 
is  free  of  incumbrance,  but  that  the 
assignor  has  title  to  the  bond;  and 
it  is  held  that  the  purchaser  of  a  title 
l)ond  is  bound  to  take  notice  of  its 
contents,  and  where  reference  is 
made  therein  to  notes  that  constitute 
a  lien  on  the  land  described  in  the 
bond,  he  is  held  to  take  such  bond 
subject  to  such  notes. 

Green  v.  Gates,  8  Ky.  Opin.  159. 

Where  real  estate  is  sold  and  a 
bond  for  a  deed  is  executed,  and  aft- 
erwards the  bond  is  transferred,  and 
the  grantee  sells  and  conveys  such 
real  estate,  the  purchaser  having  no- 
tice that  his  grantor  has  not  paid  for 
the  land,  and  of  the  lien  of  the  seller, 
such  purchaser  takes  the  land  sub- 
ject to  such  lien,  and  his  widow's 
right  of  dower  is  subject  thereto. 
Adams  v.  Collier,  8  Ky.  Opin.  323. 

§266.  Waiver,    loss    or    discharge    of 
lien. 

Where  the  holder  of  a  purchase- 
money  note  renews  the  same  and 
takes  surety  thereon,  but  states  in  the 
renewal  note  that  it  is  given  for  land, 
and  that  a  lien  is  retained,  the  re- 
newal of  the  note  and  the  taking  of 
surety  does  not  amount  to  an  aban- 
donment of  the  lien. 

Elam  V.  Powell,  7  Ky.  Opin.  155. 

Though  a  lien  be  reserved  in  a  deed 
for  unpaid  purchase-money,  the  non- 
production  of  notes,  or  showing  as  to 
their  existence,  for  more  than  twenty 
years,  is  suflBcient  to  authorize  can- 
cellation of  lien. 

Lemmon  v.  Theobald,  4  Ky.  Opin. 
318. 

Where  a  deed  is  made  to  the  as- 
signee of  a  title  bond  of  the  vendor, 
and  no  reservation  of  the  purchase- 
money  is  made  In  the  deed,  the  ven- 
dor's lien  is  thereby  waived,  though 
the  title  bond  may  have  specified  the 
reservation  terms. 

Ingram  v.  Fitzpatrick,  3  Ky.  Opin. 
686. 

Where  the  vendee  was  present 
when  the  deed  was  written,  and  ac- 
cepted it  after  acknowledgment,  a 
parol  agreement  to  waive  the  lien  for 


the  purchase-money  must  be  regard- 
ed as  having  been  changed. 

Smith   V.   Harrison,    5    Ky.    Opin. 
317. 

Where  in  a  conveyance  of  real  es- 
tate the  deed  states  the  amount  of 
the  purchase-money  remaining  unpaid, 
the  vendor  has  a  lien  upon  such  land 
for  the  unpaid  purchasd-money,  and 
the  acceptance  of  a  note  for  the 
amount  is  not  a  waiver  of  the  lien. 
Buffenmeyer  v.  Bowers,  9  Ky. 
Opin.  145. 

The  taking  of  security  for  the  pur- 
chase-money for  land  at  most  only 
creates  a  presumption  of  an  inten- 
tion to  waive  the  lien  given  by  the 
law. 

Cameal's  Admr.  v.  Martin,  9  Ky. 
Opin.  493. 

Where  a  deed  conveying  real  estate 
has  not  been  recorded,  the  purchaser 
of  the  notes  for  the  balance  of  pur- 
chase-money, with  no  notice  that  a 
deed  had  been  made  or  of  what  it 
contained,  who  surrenders  such  notes, 
taking  new  ones  with  personal  secur- 
ity, and  the  debtor  represents  to  him 
that  the  land  is  good  for  the  debt, 
does  not,  by  taking  such,  security, 
waive  his  right  to  hold  also  the  lien 
for  the  balance  of  the  purchase- 
money  of  such  land. 

Cameal's  Admr.  v.  Martin,  9  Ky. 
Opin.  493. 

Neither  the  vendor  nor  his  assignee 
will  lose  his  lien  by  attempting  to  co- 
erce payment  at  law,  and  although 
the  judgment  is  satisfied  by  the  exe- 
cution of  the  replevin  bond,  the  lien 
still  exists  until  the  debt  is  actually 
paid. 

Foster    v.    Simmon's    Admr.,     10 
Ky.  Opin.  74. 

A  vendor,  who  in  his  conveyance 
of  real  estate  retains  a  lien  for  the 
balance  of  purchase-money,  does  not 
lose  his  lien  by  taking  new  notes, 
since  the  lien  goes  with  the  debt  into 
the  hands  of  its  owner  and  the  as- 
signment of  such  notes  carries  with 
it  such  lien. 

McClughan    v.     Cundiff,     10    Ky. 
Opin.  119. 
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Where  the  purchaser  of  real  estate 
executes  his  notes  to  the  creditor  of 
the  vendor  for  the  purchase-money 
the  vendor's  lien  is  extinguished  and 
not  transferred,  by  operation  of  law, 
to    the    creditors. 

Greer  v.  Oldham,  10  Ky.  Opin.  503. 

Where  vendors  having  a  lien  unite 
with  the  vendees  and  transfer  the 
property  to  a  third  party,  a  corpora- 
tion, it  becomes  subject  to  the  corpo- 
rate debts,  and  it  is  then  too  late  for 
the  vendors  to  assert  liens  as  against 
the  creditors  of  the  corporation. 

Reddin  v.  Schwartz,  10  Ky.  Opin. 
929. 

The  renewal  of  purchase-money 
notes  secured  by  liens  reserved  in  the 
conveyance  are  not  lost  by  accepting 
renewals,  without  any  intention  to  re- 
lease them  thereby. 

Allen*  V.   Farmers'  Bank  of  Ken- 
tucky, 11  Ky.  Opin.  725. 

The  execution  of  a  note  does  not 
constitute  a  waiver  of  a  lien  on  land 
reserved  for  purchase-money. 

Prichard     v.     Warner's    Assignee, 
11    Ky.    Opin.    751. 

Where  a  grantor  of  real  estate 
takes  as  a  part  payment  from  the 
grantee  an  order  on  a  third  party, 
at  the  same  time  retaining  a  vendor's 
lien,  and  fails  for  more  than  two 
years  to  attempt  to  collect  the  order, 
and  then  in  a  suit  collects  a  part  of 
it  by  compromise,  and  then  dismisses 
his  action  and  agrees  not  to  bring  it 
again  except  on  certain  conditions, 
his  negligence  in  collecting  the  bal- 
ance of  the  order  when  it  could  have 
been  collected  will  waive  his  retained 
lien. 

Motch   V.  Hill,   13  Ky.   Opin.   787. 

§267.  Payment,  release  or  satisfac- 
tion of  lien. 
While  the  release  by  the  vendors 
of  their  lien  on  a  portion  of  the  prop- 
erty will  not  release  it  as  to  the 
residue,  it  can  not  increase  the  bur- 
den on  such  residue. 

Turpin    V.    Fuqua,    10    Ky.    Opin. 
690. 

§268.  Enforcement   of   lien. 

When  called  upon  in  a  petition  to 
show  title  to  land,  a  vendor,  seeking 


to  assert  a  purchase-money  lien,  must 
not  only  show  a  paper  title,  but  must 
prove  any  discrepancy  therein,  before 
his  relief  can  be  granted. 

Wood  V.  Everett,  3  Ky.  Opin.  480. 

Although  a  non-resident  defendant, 
constructively  served  with  process, 
may  appear  within  five  years  and 
have  the  judgment  opened  and  re- 
tried, and  may  then  set  up  any  le- 
gitimate defense;  this  new  trial  will 
have  no  effect  on  the  title  of  the  pur- 
chaser to  the  property  sold  under 
such  judgment,  but  this  should  not 
bar  proper  proceedings  making  the 
purchaser  a  party  in  which  any  equi- 
table cause  for  setting  aside  the  sale 
may  be  made,  still  the  purchaser 
would  have  a  lien  on  the  premises 
for  the  purchase-price. 

Hudspeth  v.  Hackett.  3  Ky.  Opin. 
493. 

An  action  by  an  assignee  of  a  pur- 
chase-money note,  to  enforce  the  ven- 
dor's lien,  must,  if  the  contract  has 
not  been  executed  by  a  conveyance 
of  the  land,  not  only  allege  the  abil- 
ity of  his  assignor,  the  vendor,  to 
comply  with  the  terms  of  the  con- 
tract of  sale,  but  must  exhibit  the 
character  of  his  title,  his  ability  and 
readiness  to  convey  it,  and  should 
bring  the  interested  parties  before 
the  court. 

Johnson  v.  Black,  3  Ky.  Opin.  82. 

Where  notes  for  purchase  money 
were  given  in  small  installments,  in 
a  suit  of  foreclosure,  it  was  held  that 
the  defendant  is  not  required  to  raise 
all  the  money  on  the  notes  not  due, 
and  the  sale  could  only  be,  for  the 
one  note,  subject  to  the  lien  for  the 
purchase  money  not  due. 

Smith    V.    Kohn    &    Wile,    4   Ky. 
Opin.  517. 

In  order  to  entitle  the  holders  of  a 
note  for  purchase  money  to  a  lien  on 
the  land,  it  must  be  alleged  in  a  pe- 
tition that  a  lien  was  reserved  on  the 
land  for  the  unpaid  purchase  price. 
Kittinger  v.  Humphreys,  Jett  & 
Co.,  5  Ky.  Opin.  510. 

§  269. Nature  and  form  of  remedy. 

W^hen  a  purchase-money  lien  is  re- 
tained in  the  conveyance  of  real  es- 


2057     (§273) 


VENDOR  AND  PURCHASER  VI.   A. 


(§  280)     2058 


tate,  and  the  purchaser  has  conveyed 
a  part  of  such  real  estate,  and  it  is 
sought  to  enforce  such  lien,  it  must 
first  be  enforced  against  the  land 
still  owned  hy  such  purchaser;  and 
the  land  conveyed  by  him  should  only 
be  sold  to  pay  any  balance  not  made 
by  the  sale  of  the  land  still  owned 
by  the  purchaser;  and  in  such  an 
action  plaintiff  is  not  entitled  to  a 
personal  judgment  for  costs  against 
the  grantee  of  such  purchaser. 

Stevens  v.  Johnson,  9   Ky.   Opin. 
914. 

%273^ Conditions   precedent. 

One  who  purchases  real  property 
and  gives  a  lien  to  secure  his  own 
notes,  holds  the  property  subject  to 
the  lien,  although  the  notes  have 
been  assigned  and  no  suit  at  law  in- 
stituted on  them;  but  where  he  as- 
signs the  notes  of  third  parties  in 
payment,  before  the  holder  can  reach 
the  property  he  must  make  a  good 
faith  effort  to  collect  the  notes  of 
the  obligor. 

McGrath  v.  Kirkland,  10  Ky.  Opia 
57. 


§274- 


-Defenaes. 


Where  a  vendor  of  land  reserves  a 
lien  on  an  undivided  one-third  thereof 
to  secure  unpaid  purchase-money,  and 
after  that  the  vendee  made  improve- 
ments on  the  land  and  changed  the 
character  of  the  buildings  thereon,  it 
does  not  enlarge  or  diminish  the 
rights  of  the  vendor. 

Tabb  &  Co.  v.  Long,  7  Ky.  Opin. 
472. 

In  an  action  to  enforce  a  vendor's 
lien  against  land  purchased  by  a  mar- 
ried woman,  the  plea  of  coverture  can 
not  avail  anything. 

Estill  v.  Blackwell.  7  Ky.  Opin.  21. 

Where,  in  an  action  to  enforce  a 
vendor's  lien  on  land  held  by  a  mar- 
ried woman,  it  was  not  sought  to  sub- 
ject her  land  to  the  judgment  for  the 
purchase-price,  such  question  can  not 
be  raised  for  the  first  time  on  appeal 
to  the  Court  of  Appeals. 

EsUU  V.  Blackwell,  7  Ky.  Opin.  21. 

A  vendee  of  real  estate  who  is 
aware  of  the  source  of  title,  and  has 
an  opportunity  to  know  of  the  defect 


in  title,  after  the  confirmation  of  the 
sale  and  the  release  of  a  lien  on  such 
real  estate  and  the  taking  of  a  new 
lien  by  the  original  li^nholder,  in  the 
absence  of  allegations  of  fraud  on  the 
part  of  the  lienholder,  can .  not  suc- 
cessfully defend  against  such  lien  by 
interposing  the  defense  of  title. 

Henning  v.  Sweeney,  12  Ky.  Opin. 
132. 

§  280. Pleading. 

One  who  seeks  to  enforce  a  ven- 
dor's lien,  reserved  by  express  con- 
tract, must  set  out  the  contract  in  his 
petition;  and  the  filing  of  a  note 
which  contains  a  stipulation  that  a 
vendor's  lien  is  retained,  does  not 
dispense  with  the  allegation  in  the 
petition  to  enforce  the  lien,  that  the 
lien  was  so  reserved. 

Hall    V.    Lansdown,    7    Ky.    Opin. 
479. 

A  petition  for  the  sale  of  land  to 
satisfy  unpaid  purchase-money  must 
allege,  and  plaintiff  must  show,  title 
in  some  party  before  the  court,  ana 
the  court  should  not  adjudge  a  sale 
of  the  land  without  such  an  exhibi- 
tion of  title  thereto. 

Hampton    v.    Blakemore,    2    Ky. 
Opin.  328. 

A  complaint  to  enforce  a  vendor's 
lien  which  fails  to  allege  how  the  land 
was  sold,  whether  by  parol,  by  bond 
or  by  deed,  and  makes  no  statement 
from  which  the  court  can  infer  that  a 
lien  had  been  retained  by  the  vendor, 
is  insufilcient. 

Lane  v.  Breeden,  7  Ky.  Opin.  221. 

Where  the  petition  in  an  action  to 
foreclose  a  vendor's  lien  did  not  show 
the  sum  for  which  the  land  was  sold 
nor  state  that  the  notes  sued  on  were 
purchase-money  notes,  it  will  not  au- 
thorize a  judgment  for  the  sale  of  the 
land. 

Young  V.  Bradford,  7  Ky.  Opin.  62. 

A  petition  to  enforce  a  vendor's 
lien  on  real  estate  is  fatally  defective 
which  alleges  only  that  a  lien  exists 
in  plaintiff's  favor,  such  allegation 
being  a  mere  conclusion. 

Hewitt   V.    Richart,    8    Ky.    Opin. 
664. 
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Where  a  vendor  seeks  to  enforce 
his  lien  on  land  for  the  purchase 
money,  he  must  allege  that  he  has  a 
good  title  to  the  land  sold. 

Doyle  V.  Barnes,  9  Ky.  Opln.  742. 

In  a  suit  to  enforce  a  lien  for 
unpaid  purchase-money,  the  vendor 
must  set  out  the  contract  of  sale,  and 
when  he  has  covenanted  to  make  a 
good  title  he  must  aver  that  he  is 
the  holder  of  the  legal  title  and  is 
ready  and  willing  to  convey,  and  offer 
to  do  so. 

HoUingsworth  v.  Kennedy,  9  Ky. 
Opin.  600. 

To  allege  simply  that  the  vendor 
retained  a  lien  in  the  deed  is  the  alle- 
gation of  a  mere  conclusion  of  law, 
and  therefore  insufficient. 

Veach  v.  Taylor's  Admr.,  10  Ky. 
Opin.  265. 

An  allegation  in  a  petition  to  en- 
force a  vendor's  lien  is  bad  on  de- 
murrer which  avers  only  that  "said 
land  lies  in  Daviess  county,  for  which 
a  deed  has  been  made  by  this  plain- 
tiff, Junius  May,  and  the  deed  duly 
acknowledged  and  recorded  in  county 
court  clerk's  office,  a  copy  of  which 
is  herewith  filed  and  made  a  part 
hereof,  the  vendor  holding  a  true  and 
perfect  title  to  same,  subject  only  to 
the  lien  retained  by  the  notes  sued 
on  herein,"  for  such  averments  fail 
to  show  that  there  is  a  valid  lien  on 
the  land  to  secure  the  notes. 

Veach  v.  Taylor's  Admr.,  10  Ky. 
Opin.  265. 

Where  notes  are  taken  for  pur- 
chase-money of  real  estate,  which  the 
grantor  agrees  to  convey  upon  their 
payment,  in  a  suit  on  such  notes  the 
grantor,  to  make  his  petition  good, 
must  allege  that  he  has  title  and  is 
willing,  ready  and  able  to  convey 
Sublett  V.  Stubbs,  11  Ky.  Opin.  32. 

In  order  to  retain  a  lien  on  real 
estate  sold  there  must  either  be  an 
express  written  contract  between  the 
vendor  and  vendee,  or  the  amount  of 
the  unpaid  purchase-money  stated  in 
the  deed,  and  such  fact  must  be  al- 
leged in  the  petition  which  seeks  to 
enforce  the  lien. 

Kentucky     Electric     Institute     v. 
Gaines,   11   Ky.   Opin.   833. 


§  285.-^— Judgment  or  decree. 

Where  A.  conveys  his  land  to  B^ 
and  in  consideration  thereof  B.  agrees 
to  convey  his  land  to  A.'s  wife,  and 
does  so,  reserving  a  lien  for  the  dif- 
ference In  the  purchase-money,  B.  is 
entitled  to  enforce  his  lien  against 
said  land,  even  in  the  face  of  a  plea 
of  coverture  by  B.'s  wife,  but  he  is 
not  entitled  to  a  personal  judgment 
against  said  wife. 

Hunter    v.    Watts,    11    Ky.   Opin. 
366. 

In  an  action  for  the  settlement  of 
an  estate  as  well  as  to  enforce  the 
purchase-money  lien  on  land  sold, 
where  all  the  parties  are  before  the 
court,  there  is  no  obstacle  in  the  way 
of  a  judgment  enforcing  such  lien. 
Turpin  v.  Turpin's  Admr.,  11  BCy. 
Opin.  802. 

(B)    ACTIONS   FOR   PURCHASE- 
MONEY. 

§  302.  Right  of  action. 

One  who  sells  and  conveys  land  to 
which  he  has  no  title,  and  who  con- 
ceals from  his  vendee  the  facts  show- 
ing his  want  of  title,  can  not  recover 
purchase-money  and  foreclose  his  al- 
leged vendor's  lien  therefor. 

Adams  v.  Casaway,  13  Ky.  Opin. 
863. 

Where  a  suit  of  ejectment  is 
brought  by  the  owner  of  land  against 
one  in  possession  claiming  but  haT- 
ing  no  title,  and  the  claimant  then 
purchases  the  land  from  the  owner, 
giving  his  notes  therefor,  such  notes 
are  based  upon  a  good  consideration, 
and  the  land  may  be  subjected  to 
their  payment. 

Pugh  V.  Barton,  13  Ky.  Opin.  1115. 

§304.  Defenses. 

§305. In  general. 

Where  the  vendor  never  showed 
the  vendee  the  land  proposed  to  be 
conveyed,  and  all  he  did  was  to  sell 
him  his  farm,  the  vendee  has  no  right 
to  suppose  that  the  word  "farm"  in- 
cluded a  tract  of  land  three  or  four 
miles  away  from  the  principal  tract 
of  land. 

Mattlngly  v.  Wathen,  11  Ky.  Opin. 
66. 
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Where  in  a  suit  on  purchase-money 
notes  for  real  estate  the  parties  agree 
that  a  receiver  might  be  appointed  to 
take  charge  of  the  property  and  rent 
It  and  take  a  bond  therefor  payable 
to  the  receiver,  and  apply  the  rents 
on  the  indebtedness,  the  defendants 
should  not  be  allowed  to  assert  an 
equity  as  against  assignees  of  the 
bond  so  as  to  prevent  recovery  by 
them. 

Owsley    &    Martin    v.    Leslie    & 
Botts,  7  Ky.  Opin.  465. 

A  defendant,  in  an  action  to  re- 
cover the  purchase-price  of  land,  can 
not  rely  on  the  hostile  possession  ol 
his  own  vendee  as  a  bar  to  the  ac- 
tion. 

Dandridge  v.  Roberts,  6  Ky.  Opin. 
224. 

Where  appellants  in  their  answer, 
state  that  pending  the  treaty  for  the 
sale  of  the  property,  appellees  fraud- 
ulently misrepresented  to  them  the 
boundaries  of  the  land  and  fraudu- 
lently concealed  from  them  that  there 
was  a  hostile  title  and  rival  claim 
to  fully  one-third  of  the  most  valua- 
ble part  of  the  lands,  but  they  say 
they  were  not  sufficiently  advised 
then,  to  state  whether  the  pretended 
or  asserted  claim  to  the  land  is  valid 
or  not;  that  they  had  been  informed 
that  it  was  not;  but  that  the  Red 
River  Iron  Manufacturing  Company 
makes  claim  to  a  part  of  said  land, 
which  is  to  that  extent  a  cloud  upon 
their  title  and  detrimental  to  them, 
which  appellees  fraudulently  concealed 
from  them  and  thereby  induced  them 
to  make  a  contract  which  they  would 
not  have  otherwise  done,  and  they  are 
informed  that  there  are  large  out- 
standing liens  upon  the  land  which 
is  superior  to  that  of  plaintiffs;  that 
if  they  ever  accepted  the  deed  from 
appellees  it  was  done  by  mistake  on 
their  part,  as  to  its  purport,  and  that 
it  contains  exceptions  that  they  di'd 
not  fully  understand;  held  that  un- 
less the  vendee  was  deceived  and  in- 
duced by  the  fraud  of  the  vendor  to 
accept  the  title,  he  must  pay  the  con- 
sideration. 

Roberts  v.  McKlnney  &  Bros.,  5 
Ky.  Opin.  293. 


One  who  accepts  a  deed  of  general 
warranty  and  takes  possession  under 
it  can  not  resist  the  payment  of  the 
purchase-money,  except  in  case  of  an 
allegation  in  his  answer  that  his 
grantor   is   insolvent. 

Gross   V.   Houchin,   13    Ky.    Opin. 
138. 

§308. Defect  in  title  of  vendor. 

Where  a  purchaser  is  forced  to 
yield  to  a  paramount  title,  even 
though  he  does  so  without  a  suit  be- 
ing brought  against  him,  he  has  a 
good  defense  against  a  suit  brought 
on  a  note  executed  by  him  for  the 
purchase-money  of  such  land. 

Bentle    v.    Graves,    10    Ky.    Opin. 
7'63. 

Where  the  purchaser  of  land  resists 
a  suit  by  the  grantor  to  subject  the 
land  for  the  balance  of  purchase- 
money  notes,  on  the  grounds  that  the 
grantor  failed  to  convey  a  good  title 
or  to  put  him  in  possession  of  all  the 
land,  .the  grantor  is  not  bound  to  es- 
tablish a  clear  title  back  to  the  gov- 
ernment where  it  is  shown  that  such 
purchaser  has  had  possession  of  such 
land  for  more  than  twenty-five  yearB 
claiming  to  the  extent  of  the  bound- 
ary. 

Moore    v.    Bush's    Heirs,    13    Ky. 
Opin.  360. 

§309. Defect  in  quantity  or  quality 

of  land. 
Where  one  holds  a  title  bond  cov- 
ering two  tracts  of  land,  no  separate 
price  being  made  for  each,  but  one 
price  for  all,  he  is  entitled  to  all  of 
the  property,  and  can  not  be  required 
to  accept  only  a  part  of  it  for  a  re- 
duced price. 

Williams  v.  Porter,  13  Ky.  Opin. 

874. 

§310. Set-off  and   counterclaim. 

If  a  warranty  be  broken  and  the 
vendor  is  insolvent,  the  vendee  may 
set  off  the  damages  resulting  from 
such  breach  against  the  unpaid  pur- 
chase-money. 

Hall    V.    Campbell,    12    Ky.    Opin. 
270. 

§312.  Time  to  sue  and  limitations. 

Where  A.  and  B.  trade  real  estate. 
A.  conveying  his  farm  of  two  hundred 
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acres  to  B.,  and  B.  conveys  a  house 
and  lot  to  A.  and  agrees  to  pay  A. 
in  addition  a  large  sum  of  money, 
part  cash  and  the  remainder  later  and 
finishes  payment  three  years  there- 
after, and  more  than  ten  years  there- 
after A.  sues  B.,  claiming  the  trade 
was  based  on  the  fact  that  there  were 
200  acres,  and  he  finds  an  excess 
acreage,  before  he  can  recover,  he 
must  show  that  B.  promised  to  pay 
for  such  excess;  and  the  fact  that 
in  his  deed  to  A.  he  inserted  a  clause 
as  follows:  *'But  the  amount  in  the 
two  tracts  to  be  ascertained  by  sur- 
vey and  paid  for  at  the  rate  of  thirty 
dollars  per  acre  for  the  amount  said 
survey  actually  contained,"  is  not 
conclusive  of  such  agreement,  where 
it  is  shown  that  B.  refused  to  accept 
the  deed  because  of  such  clause  and 
demanded  a  new  deed,  and  A.  waits 
more  than  twelve  years  before  at- 
tempting to  recover. 

Applegate  v.  Hobday,  13  Ky.  Opin. 
459. 

§314.  Pleading. 

Although  it  may  be  necessary  in  a 
proceeding  to  enforce  a  vendor's  lien 
to  allege  the  ability  and  willingness 
of  the  vendor  to  comply  with  the 
terms  of  his  contract,  such  allegations 
are  not  necessary  to  authorize  a  per- 
sonal Judgment  against  the  vendee. 
Gault  V.  Thompson,  6  Ky.  Opin. 
287. 

In  an  action  to  coerce  the  payment 
of  the  purchase-price  of  land,  the 
plaintiff  was  held  to  have  failed  to 
allege  and  prove  that  he  had  title 
to  the  land  which  he  conveyed  to  the 
defendant. 

Thompson  v.  Jones,   6   Ky.   Opin. 
716. 

§315.  Evidence. 

In  a  suit  on  purchase-money  notes 
to  enforce  a  vendor's  lien,  the  bur- 
den is  on  plaintifts  to  sustain  the 
material  allegations  of  their  petition, 
and  they  must  show  their  ability  and 
willingness  to  make  a  good  title. 
Moore  v.  Ireland,  6  Ky.  Opin.  444. 

Certain  evidence  held  not  to  over- 
come evidence  that  the  father  actu- 
ally purchased  the  land  for  his  daugh- 
ter,   paid    a    certain    amount    of    the 


funds  of  his  daughter  and  advanced 
|75  of  his  own  money. 

Kelley  v.  Miles,  6  Ky.  Opin.  477. 

Where  a  bond  for  a  deed  shows  a 
sale  of  land  in  gross  and  not  by  the 
acre,  the  vendor  can  not  in  disregard 
of  the  written  contract  be  allowed  to 
show  that  it  was  verbally  agreed  that 
the  purchaser  should  pay  for  the  land 
at  so  much  per  acre,  since  he  is 
bound  by  his  written  contract. 

Murphy  v.  Ashby,  8  Ky.  Opin.  861. 

One  who  purchases  land  by  a  con- 
tract in  which  .he  agrees  to  pay  to 
the  vendor  the  purchase-price  must 
assume  the  burden  of  proving  pay- 
ment. 

Todd  V.  Todd,  11  Ky.  Opin.  349. 

The  law,  as  against  vendors  and  in 
favor  of  purchasers  without  actual 
notice,  will  presume  that  the  pur- 
chase-money has  been  paid,  or  rather 
will  look  to  the  laches  of  the  vendor, 
and  not  to  the  want  of  diligence  on 
the  part  of  those  who  purchased  from 
his  vendors. 

Smith  &  Nixon  v.  Myers'  Admr., 
12   Ky.   Opin.   352. 

§318.  Judgment  and  execution. 

Where  one  is  the  holder  and  owner 
of  three  purchase-money  notes  se- 
cured by  a  lien  retained  in  the  deed, 
the  court  should,  on  decreeing  a  sale 
of  the  land,  direct  the  sale  of  so  much 
of  it  as  may  be  necessary  to  satisfy 
the  Judgment  then  rendered,  leaving 
the  deferred  Installment  to  have  its 
lien  on  the  remaining  land. 

Graves  v.  Corbin,  6  Ky.   Opin.  552. 

It  is  premature  to  adjudge  the  pay- 
ment of  purchase-money  until  it  is 
determined  who  is  the  legal  title 
holder  and  to  whom  the  money  should 
be  paid. 

Neal  V.  Jones,  2  Ky.  Opin.  218. 

Where  by  the  terms  of  a  title  bond 
appellant  was  only  bound  to  convey 
the  land  by  deed  of  general  warranty 
when  the  purchase-money  was  all  paid, 
on  default  of  appellee,  the  court 
should  render  judgment  jiot  only  for 
the  purchase-money,  but  should  ad- 
Judge  a  lien  on  the  land  with  means 
of  enforcing  it. 

Cushman  v.  Gaither,  5  Ky.  Opin. 
183. 
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was  changed  from  general  to  special 
by  bar  own  acts,  she  had  no  power 
to  dispose  of  such  estate  by  will. 

Daniel  v.  Daniel,  5  Ky.  Opin.  670. 

II.  TESTAMENTARY  CAPACITY. 

%27.  Married  women. 

A  married  woman  can  make  no  will 
except  in  pursuance  of  a  power. 

Stegal  v.  Brooke,  2  Ky.  Opin.  193. 

§29. Separate  property. 

Where  by  a  will  a  married  woman 
is  giTen  real  estate,  with  power  to  sell 
the  same  or  dispose  of  it  by  will  as  a 
feme  sole,  and  the  statute  authorizes 
married  women  by  will  to  dispose  of 
her  separate  estate  by  deed  or  will, 
it  is  not  necessary  that  the  husband 
should  consent  to  a  devise  by  the  wife. 
Barclay  v.  Masonic  Savings  Bank, 
10  Ky.  Opin.  46. 

A  married  woman,  under  Gen.  Stat., 

ch.  113,  §  4,  may  by  will  dispose  of 

her  separate  estate,  but  has  no  power 

to  dispose  of  her  general  estate. 

Thompson  v.  McCloskey,   12  Ky. 

Opin.  80. 

§31.  Degree  of  mental  capacity. 

The  evidence  was  held  to  show  that 
a  testator  at  the  time  of  the  execution 
of  his  will  possessed  testamentary 
capacity,  and  that  it  was  not  the  re- 
sult of  undue  influence. 

Wills   V.   Locknane,   6  Ky.    Opin. 
632. 

Where  on  account  of  the  testator's 
extreme  age  his  mental  faculties  were 
considerably  impaired,  and  he  ex- 
hibited evidences  of  a  disordered  in- 
tellect; but  on  the  day  of  the  execu- 
tion of  his  will  he  was  sufficiently  in 
possession  of  his  intellectual  powers 
to  dictate  the  provisions  of  the  instru- 
ment and  sufficiently  self-possessed  to 
investigate  and  understand  its  con- 
tents, he  had  testamentary  capacity. 
Strunk  v.  Dulton,  5  Ky.  Opin.  300. 

§33.  Insane  persons. 

In  a  contest  of  a  will  on  the  ground 
of  mental  incapacity,  the  sole  question 
to  be  determined  is  as  to  the  testa- 
tor's mental  capacity  at  the  time  the 
will  was  executed,  the  moral  character 
of  the  testator,  or  the  fact  that  the 
property  was  devised  to  persons  other 
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than  relatives,  not  being  involved  in 
such  a  case,  except  as  such  facts  bear 
upon  the  testator's  mental  capacity. 
Ross  V.  Weaver,  11  Ky.  Opin.  131. 

Where  an  issue  is  formed  as  to 
mental  capacity  to  make  a  will  and 
the  evidence  is  conflicting  and  no  error 
of  law  was  made  at  the  trial  this 
court  will  not  reverse  the  lower 
court. 

Taylor  v.  Minor,  13  Ky.  Opin.  450. 

For  proof  of  facts  held  to  show  that 
the  testator  had  sufficient  capacity  to 
make  a  will,  see  opinion. 

Sherley  v.  Sherley's  Exrs.,  13  Ky. 
Opin.  955. 

§36. Idiocy,   imbecility,   lunacy,   or 

other  general  mental  unsound- 
ness. 
Where  T,  over  eighty  years  old,  de- 
siring to  make  his  last  will,  applied 
to  his  counsel  for  legal  advice  as  to  a 
disposition  of  his  property;  and  pur- 
suant thereto,  he  sent  for  his  son, 
W,  and  on  his  arrival,  made,  executed 
and  delivered,  according  to  pre-ar- 
ranged plans,  his  will,  in  which  the 
son  W  was  a  beneficiary;  and  the 
father  was  infirm,  had  lost  his  sight, 
and  temporarily  at  times,  prior  there- 
to, had  strange  delusions  as  to  his 
own  whereabouts,  and  his  mental 
capacity  had  greatly  deteriorated;  and 
it  was  proven  that  on  the  day  of  mak- 
ing his  will,  he  was  perfectly  rational, 
and  transacted  business  of  great  and 
grave  importance  with  several  gentle- 
men; and  his  will  was  made  accord- 
ing to  carefully  arranged  plans,  his 
son  W  not  knowing  about  the  matter 
until  receipt  of  a  letter  requesting  his 
presence,  and  used  no  persuasion  or 
even  a  suggestion  to  his  father  as  to 
any  provisions  in  the  will;  the  donor 
was  of  sufficient  mental  capacity  to 
make  a  valid  and  binding  will,  and  no 
undue  influence  is  shown  to  have  been 
exercised  over  him. 

Thomas  v.  Thomas,   2  Ky.  Opin. 
33S. 

The  testator  having  dictated  his 
will,  unaided  by  any  one,  and  disposed 
of  his  property  according  to  a  long- 
settled  determination  and  purpose  of 
his  mind,  bears  intrinsic  evidence  of 
testamentary  capacity. 

McCall  V.  Bradford,  1  Ky.  Opin.  15. 
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Where  there  can  be  no  doubt  that 
the  testator  had  a  disposing  mind, 
when  undisturbed  and  free  to  'act 
spontaneously,  and  although  there  is 
no  direct  proof  of  constraint,  or  con- 
trolling influence  by  others;  yet,  when 
the  evidence  shows  at  least  an  equi- 
ponderance  of  probability  that  the 
document  was  not  the  voluntary  will 
of  a  free  and  self-poised  mind,  the  ver- 
dict of  the  jury  and  the  judgment  of 
the  court,  pronounced  on  the  testi- 
mony in  their  hearing  and  view,  must 
preponderate. 

Smith  V.  Kelly,  1  Ky.  Opin.  396. 

The  antipathy  which  the  deceased 
indulged  toward  his  children,  without 
cause,  and  out  of  which  he  could  not 
be  reasoned,  indicates  mental  delu- 
sion. 

Spears  v.  Sale,  2  Ky.  Opin.  150. 

In  an  attack  upon  the  mental  capac- 
ity of  a  testatrix,  it  is  not  sufficient  to , 
show  merely  that  she  was  a  person  of 
naturally  low  order  of  intellect. 

Patterson  v.  Snyder,  8  Ky.  Opin. 
41. 

A  change  of  purpose  is  not  of  itself 
conclusive  of  an  unsound  mind,  but  a 
change  which  is  just  and  reasonable 
is  evidence  that  a  testator  is  in  posses- 
sion of  all  his  mental  faculties. 

Bohlsen  v.  Bohlsen,  12  Ky.  Opin. 
418. 

For  evidence  held  insufficient  to  es< 
tablish  unsoundness  of  mind  of  a  tes- 
tator, see  opinion. 

Bohlsen  v.  Bohlsen,  12  Ky.  Opin. 
418. 

§38. Insane     delusion     or     mono-; 

mania. 

The  evidence  was  held  to  show  that 

testatrix,  at  the  time  of  the  execution 

of  her  will,  was  not  of  disposing  mind. 

Pecantet  v.  Grayson,  6  Ky.  Opin. 

80. 

An  insane  delusion  on  one  subject 
may  exist  in  the  mind  of  a  person, 
without  affecting  his  ability  to  proper- 
ly attend  to  all  his  social  and  business ; 
duties,  and  he  may  be  insane  on  one 
subject  or  set  of  subjects  and  entirely 
rational  as  to  all  other  matters. 

Taylor  v.  Minor,  13  Ky.  Opin.  450. 


§39. 


•Senile  dementia  or  mental  de- 


cay. 

The  evidence  was  held  insufficient  to 
show  that  the  mind  of  testator  was  so 
far  impaired  at  the  time  the  will  was 
made  as  to  render  the  will  invalid. 
Moore  v.  Moore,  6  Ky.  Opin.  36. 

§40.  Peculiar  belief  or  opinion. 

Where  a  petition  attacking  a  will, 
charged  that  the  mind  of  the  testator 
was  not  self-poised  and  deliberate,  bat 
was  warped,  biased  and  misled  by  an 
insane  antipathy  as  to  one  of  his 
children;  but  the  petition  contained 
no  allegation  that  the  testator  was  so 
far  insane  as  to  render  him  incapable 
of  transacting  his  usual  business;  in 
the  absence  of  conflicting  evidence,  it 
was  not  sufficient  to  overcome  the 
validity  of  the  will. 

Lee  V.  Arbegust,  4  Ky.  Opin.  289. 

§51.  Evidence. 

^  52. Presumptions    and    burden  of 

proof. 
The  burden  of  proof  is  on  the  pro- 
pounders  of  a  will,  but  when  due  exe- 
cution of  the  will,  consistent  upon  its 
face  and  apparently  rational  in  its 
provisions,  has  been  proven,  and  the 
will  is  assailed  upon  the  ground  of 
mental  incapacity  in  the  maker,  the 
burden  shifts  to  the  contestants. 

Taylor  v.  Minor,  13  Ky.  Opin.  450. 

IIL    CONTRACTS    TO    DEVISE    OR 
BEQUEATH. 

§58.  Making,  requisites,  and  validity 
In  general. 
To  make  a  proposition  by  a  father 
to  devise  certain  land  to  a  daughter, 
upon  acceptance  or  approval,  legally 
binding,  it  is  necessary  that  such  pur- 
pose or  intention  should  clearly  ap- 
pear, and  the  instrument  admit  of  no 
other  construction. 

Vance  v.  Vance,  1  Ky.  Opin.  262. 

To  make  a  contract  of  a  proposed 
devise  of  an  estate,  the  proposition 
should  have  shown  clearly  that  the 
father  understood  that  he  was  dis- 
posing of  the  portion  of  his  estate 
therein  embraced  by  contract,  and  not 
by  will. 

Vance  v.  Vance,  1  Ky.  Opin.  262. 

The  proposition  to  devise  the  testa- 
tor's  estate  to   his   daughter  carries 
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with  It  the  legal  Intendment  that  the 
will  when  made  is  revocable,  and  even 
though  called  a  will,  yet  an  instru- 
ment made  in  conformity  to  a  pre- 
existing contract,  valid  and  binding, 
will  not  in  fact  be  a  will,  but  itself  a 
contract  binding  on  both  parties. 
Vance  v.  Vance,  1  Ky.  Opin.  262. 

§68.  Actions  for  breach. 

The  burden  is  on  a  plaintiff,  alleg- 
ing that  decedent  with  whom  he  lived 
had,  for  a  consideration,  agreed  to 
convey  by  will  to  such  plaintifiP  his  es- 
tate, to  establish  such  a  contract. 
Hinton  v.  Gano's  Heirs,  13  Ky. 
Opin.  156. 

Where  a  plaintiff  seeks  to  take  the 
whole  of  an  estate  and  deprive  the 
natural  heirs  therefrom,  on  an  agree- 
ment made  with  the  owner  thereof 
whereby  the  owner  agreed  to  give  him 
such  estate  in  consideration  that  he 
would  live  with  him  and  manage  his 
estate,  to  recover  such  a  plaintiff  must 
clearly  establish  such  a  contract. 
Hinton  v.  Gano's  Heirs,  13  Ky. 
Opin.  156. 

IV.    REQUISITES    AND    VALIDITY. 

(A)  NATURE  AND  ESSENTIALS  OF 
TESTAMENTARY    DISPOSI- 
TIONS. 

§74.  Partial   disposition   of  estate. 

Where,  in  a  will  after  naming  speci- 
fic legacies,  it  is  provided  that  "what- 
ever is  left  of  my  estate  after  deduct- 
ing the  $6,000,  given  for  the  use  of 
William  and  the  devise  to  sue  Talbott, 
C.  P.  Talbott  and  Fanny  Lymington, 
and  the  payment  of  my  debts,  shall 
go  to  my  son,  Chas.  H.  Talbott,"  it  is 
held  to  mean  that  it  was  intended  to 
embrace  in  such  residuary  clause  sucn 
estate  as  had  not  already  been  men- 
tioned in  the  will,  and  that  where  one 
of  said  legatees  dies  before  the  testa- 
tor, as  to  the  property  set  apart  for 
him  in  ihe  will,  the  testator  died  in- 
testate. 

Talbott  V.  Talbott,   10  Ky.   Opin. 
632. 

§80.  Conditional  or  contingent  will. 

Where  a  testator  in  his  will  states: 
"Being  in  full  possession  of  all  my 
mental  faculties,  but  in  feeble  health 


and  about  to  start  upon  a  long  jour- 
ney, and  subject  to  the  common  casual- 
ties of  others,  I  deem  it  prudent  to 
provide  for  the  disposition  of  my  prop- 
erty in  case  I  should  not  return,"  and 
then  disposes  of  all  his  property,  it  is 
held  that  the  use  of  the  words  "In  case 
I  should  not  return"  did  not  render 
the  will  contingent,  so  that  when  he 
returned  and  lived  some  years  there- 
after it  would  be  inoperative  as  a  will, 
but  that  the  use  of  such  words  were 
intended  only  to  set  forth  reasons 
which  induced  him  to  make  the  will. 
Bradford's  Admx.  v.  Bradford,  12 
Ky.  Opin.  171. 

§81.  Validity  and  sufficiency  of  pro- 
visions of  will  in  general. 
So  long  as  an  unmodified  will  is  per- 
mitted to  stand  of  record,  its  pro- 
visions must  prevail  'over  any  parol 
evidence,  however  Imposing. 

Williams'  Exrs.  v.  Lindsay,  3  Ky. 
Opin.  496. 

§82.  Unjust  or  unnatural  disposition. 
A  will,  voluntarily  made,  uncon- 
strained by  influence  or  dictation  by 
any  one,  wiJl  be  upheld,  though  all 
the  testator's  property  be  given 
therein  to  a  second  wife  and  son,  to 
the  exclusion  entirely  of  a  former 
divorced  wife  and  children. 

Ozham  v.   Stephens,  3   Ky.  Opin. 
535. 

The  fact  that  the  testator  devised 
to  J  five  dollars  as  his  share  of  the 
estate,  does  not  show  that  he  no 
longer  recognized  him  as  a  child,  nor 
that  he  did  not  intend  to  share  equal- 
ly with  his  other  children  in  such  bal- 
ance as  might  remain  of  the  special 
provision  made  for  the  wife. 

Caldwell  v.  Caldwell,  4  Ky.  Opin. 
662. 

Where  a  testator  at  the  time  of 
executing  his  will  was  laboring  under 
a  great  prejudice  toward  his  daughter- 
in-law  and  her  children  by  testator's 
son,  the  cause  of  her  separation  from 
her  husband  and  the  suspicion  upon 
the  part  of  himself  and  family  that 
she  was  instrumental  in  the  death  of 
testator's  son,  but  the  testator  after- 
wards became  convinced  that  his  sus- 
picion against  the  daughter-in-law  was 
without  foundation  and  that  he  had 
made  a  will  that  would  have  the  ef- 
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feet  of  disinheriting  her  children  with- 
out sufficient  cause,  but  testator  died 
without  revoking  the  will,  at  the  time 
the  testator  executed  the  will  he  was 
laboring  under  such  a  degree  of  hatred 
and  prejudice  toward  the  daughter- 
in-law  and  under  such  a  dxed  delusion 
as  to  her  agency  in  bringing  about 
the  death  of  his  son,  as  to  render  tes- 
tator insane  as  to  her  and  her  chil- 
dren, and  consequently  at  that  time 
his  mind  was  not  in  a  proper  state 
for  disposing  of  his  estate,  and  after 
he  realized  the  delusion  under  which 
he  acted  in  making  the  will,  he  had 
become  so  completely  under  the  d'om- 
ination  of  the  appellee  that  he  did 
not  have  the  moral  courage  to  destroy 

It: 

Ridgway  v.  Hall,  5  Ky.  Opin.  387. 

(B)   FORM   AND  CONTENTS  OF   IN- 
STRUMENTS. 

§94.  Necessity     and      sufficiency      of 
writing  in  general. 
An   unsigned   memorandum   in   the 
handwriting   of   the    testator    to    the 
effect    that   his    daughter    should    be 
charged  with  the  debt  of  her  husband, 
whose  note  the  testator  held,,  does  not 
change  the  legal  effect  of  the  clause 
in   the   will   giving   such   daughter   a 
part  of  his   estate;    since  it   is   only 
evidence  of  the  intention  of  the  testa- 
tor to  treat  as  an  advancement  that 
which  by  law  is  not  an  advancement. 
Tucker  v.  Amitt,  9  Ky.  Opin.  426. 

§  103.  Certainty. 

§  105. Designation    and    description 

of  devisees  and  legatees. 
Where  a  testator  by  will  partitions 
his  land  between  his  two  children, 
naming  a  fence  as  the  boundary,  think- 
ing that  it  runs  directly  east  and 
west,  and  naming  the  east  and  west 
comers  of  his  daughter's  land,  the 
fence  forms  the  boundary  between  the 
legatees,  notwithstanding  a  direct  line 
drawn  between  said  points  would  vary 
from  the  line  of  the  fence. 

Frey  v.  Baker,  13  Ky.  Opin.  1003. 

(C)     EXECUTION. 

§  109.  Knowledge  of  testator  as  to  con- 
tents. 
An  acknowledgment  of  a  will  by  the 
testator,   as  required  by  the  statute. 


is  sufficient  evidence  of  the  fact  that 
the  signature  was  made  by  the  testa 
tor  himself,  or  by  some  one  for  him, 
by   his   direction. 

Ogden  V.  Ogden,  10  Ky.  Opin.  578. 

§111.  Signature  or  subscription  by  or 
for  testator. 
A  will  must  be  subscribed  by  the 
testator  at  the   close  of   the  writing 
and  is  invalid  where  a  vacant  page  of 
paper  or  more  is  left  above  subscrip- 
tion, but  a  will  signed  at  the  close 
but  in  which  a  blank  page  or  a  large 
part  thereof  is  left  in  the  middle  of 
the  instrument  is  prima  facie  valid. 
Higgins  v.  Powell,  8  Ky.  Opin.  768. 

§113.  Attestation  and  subscription  by 
witnesses. 
Where  a  will,  written  in  the  hand- 
writing of  the  testator,  closed  with 
"in  witness  of  all  which  I  have  here- 
unto set  my  hand  and  seal,  this  12th 
day  of  April,  1849.— -Attest,"  the  word 
"attest,"  in  its  relative  position  to 
the  name  of  testator,  does  not  evi- 
dence that  he  intended  to  acknowl- 
edge it  before  witnesses  previous  to 
its  taking  effect,  as  this  would  not  be 
sufficient  to  authorize  the  rejection 
of  the  paper  as  an  unfinished  and 
incomplete  will. 

Grover  v.  Wigginton,  3  Ky.  Opin. 
271. 

§116. Competency  of  witnesses. 

The  moral  character  of  a  witness  to 
a  will  is  not  in  issue  when  the  wit- 
ness is  not  called  in  a  trial  to  con- 
test the  will. 

Patterson  v.  Snyder,  8  Ky.  Opin. 
41. 

The  statutory  meaning  of  the  word 
''credible''  when  applied  to  witnesses 
attesting  a  will  is  held  to  mean  "com- 
petent." 

Sherley  v.  Sherley's  Elzrs.,  13  Ky. 
Opin.  955. 

(F)   IVI1STAKE,  UNDUE  INFLUENCE, 
AND  FRAUD. 

§  154.  Undue   Influence. 

The  evidence  was  held  to  show 
that  a  will  was  procured  by  undue 
influence  of  the  testator's  wife. 

Arnold   v.    Hannon,    7    Ky.   Opin. 
288. 
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Where  a  testator  in  making  his  last 
will  and  testament,  unequally  dis- 
tributed his 'estate  amongst  hi&  chil- 
dren, excluding  entirely  two  of  them, 
in  disregard  of  a  previous  expressed 
intention  to  make  provision  for  them 
in  at  least  an  equal  share  of  the  es- 
tate; and  other  more  fortunate  chil- 
dren, as  shown  hy  evidence,  compelled 
the  testator,  who  was  aged  and  phy- 
sically infirm,  but  of  sound  mind, 
against  his  expressed  wish,  to  send 
one  of  the  children  away  from  his 
home  and  deny  her  his  hospitality,  at 
a  time  when  she  was  prostrated  by 
sickness,  and  had  been  previously 
taken  by  her  father,  the  testator,  to 
his  home  to  receive  such  treatment 
and  care  as  her  condition  required; 
such  undue  influence  over  the  mind 
of  the  testator  is  shown  as  to  render 
void  the  will  excluding  two  of  the 
children  from  participation  in  the 
estate. 

Smith  V.  Lady,   2  Ky.   Opin.   411. 

The  evidence  was  held  to  show  that 
the  paper  purporting  to  be  a  will  was 
the  result  of  undue  influence  and  ad- 
vantage exercised  over  .the  testator 
by  relatives. 

Dandrie  v.  Magel,  4  Ky.  Opin.  574. 

Where  the  decedent,  previous  to  the 
execution  of  the  writing  purporting  to 
be  his  will,  had  been  ill  for  some 
time,  and  during  the  last  ten  days 
previous  to  his  death,  his  suffering 
was  intense,  and  only  relieved  by  the 
constant  use  of  stimulants  and  opi- 
ates, and  his  nervous  system  was 
much  deranged,  and  he  was  kept  alive 
by  the  constant  use  of  opiates,  and 
he  had  been  resisting  importunities  of 
his  son  and  wife  to  make  his  will  and 
declared  that  he  intended  his  chil- 
dren should  be  equal,  and  repeatedly 
refused  to  execute  a  will;  and  no  con- 
sent was  obtained  from  him  that  such 
a  paper  should  be  written  until  the 
night  previous  to  his  death,  and  while 
the  alleged  will  was  being  written, 
opiates  or  stimulants  were  admin- 
istered freely  and  two  fans  kept  con- 
stantly in  use  in  order  to  sustain  life; 
and  many  witnesses  gave  statements 
as  to  his  delusions  and  the  wander- 
ings of  his  mind  for  two  days  and 
more   preceding   the    writing    of   the 


will;  his  mind  was  not  in  such  a  con- 
dition as  to  have  enabled  him  to  have 
a  fixed  and  settled  purpose  of  his  own 
in  regard  to  the  disposition  of  his 
property. 

Cundiff  V.  Cundiff,  5  Ky.  Opin.  90. 

A  judgment  based  on  a  verdict  set- 
ting aside  a  will,  will  not  be  dislurbed, 
where  proof  shows  that  the  testator 
was  old  and  of  intemperate  habits  at 
the  time  of  the  execution  of  the  in- 
strument, especially  where  he  was  un- 
der the  Infiuence  of  his  wife,  and  from 
the  further  fact  that  the  paper  was 
carried  to  another  state  and  event- 
ually fell  into  the  hands  of  the  ap- 
pellant, which  perhaps,  prevented  its 
effectual  revocation. 

Richardson  v.  Sheldon,  5  Ky.  Opin. 
435. 

Mere  acts  of  kindness  or  persuasion 
are  not  sufiicient  to  invalidate  a  will, 
but  when  the  party  charged  with  the 
exercise  of  undue  influence  has  ac- 
quired such  control  over  the  mind  of 
the  testator  as  to  direct  its  action 
against  his  will  with  no  power  of  the 
testator  to  resist,  it  amounts  to  undue 
infiuence,  and  actual  coercion  or 
threats  need  not  be  established. 
Daniel  v.  Hines,  10  Ky.  Opin.  15. 

To  constitute  undue  influence  in  the 
execution  of  a  will  there  jauet  be  such- 
constraint  or  coercion  as  prevents  the 
exercise  of  the  testator's  own  purpose 
and  will  and  destroys  free  agency. 
Sherley  v.  Sherley's  E^xrs.,  13 
Ky.  Opin.  955. 

(G)     REVOCATION    AND    REVIVAL. 

§  167.  Revocation  by  act  of  testator  In 
general. 
A  paper  can  not  be  regarded  as  a 
revocation  of  a  will  previously  made 
unless  it  was  in  fact  a  will  or  codicil, 
or  a  writing  declaring  an  intention  to 
revoke  the  former  will,  and  executed 
in  the  manner  in  which  a  will  is  re- 
quired to  be  executed,  and  that  with- 
out proof  of  the  contents  of  the  paper, 
it  could  not  constitute  a  valid  revoca- 
tion in  either  of  those  forms. 

Dean   v.   Beall,   2   Ky.   Opin.   288. 

Although  a  codicil  to  a  will  may 
operate    constructively    to    revoke    a 
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former  bequest,  to  authorize  such 
construction,  the  intention  of  the  testa- 
tor to  give  the  last  legacy  in  lieu  of 
the  first  must  be  fairly  deducible  from 
the  testamentary  writing  itself. 

Garvin's    Exr.    v.    Garvin,    2    Ky. 
Opin.  564. 

A  second  request  in  a  will,  or  co- 
dicil thereto,  may  operate  construc- 
tively to  revoke  a  former  one  without 
an  express  statement  in  the  will  or 
codicil  that  such  was  the  testator's 
intention;  yet  to  authorize  such  a 
construction  the  intention  of  the  testa- 
tor to  give  the  last  legacy  in  lieu 
of  the  first  must  be  fairly  deducible 
from  the  testamentary  writing  itself. 
Garvin's  Bxr.  v.  Garvin,  2  Ky. 
Opin.  92. 

§  170.  Intent  to   revoke. 

Under  the  statute  providing  that 
"no  will  or  codicil  shall  be  revoked'* 
except  in  some  one  of  the  modes 
enumerated  in  the  statute,  no  mere 
Intention,  however  expressed,  unless 
carried  into  execution,  can  have  the 
effect  to  revoke  a  will. 

Edmiston    v.    Edmiston,    10    Ky. 
Opin.  317. 

§  172.  Cancellation,  obliteration,  or  al- 
teration. 

§173. In  general. 

Where  a  codicil  to  a  will  appears  to 
have  had  a  black  mark  drawn  over 
it;  and  it  is  sought  to  be  shown 
that  the  mark  was  put  there  by  the 
testator  to  revoke  the  codicil,  a  ques- 
tion of  fact  is  raised  for  the  jury, 
subject  to  the  supervision  of  the  trial 
court,  and  the  decision  will  not  be  re- 
versed by  this  court. 

Galbraith    v.    Galbraith,    12    Ky. 
Opin.  588. 

V.      PROBATE,      ESTABLISHMENT, 
AND  ANNULMENT. 

(A)     PROBATE    AND    REVOCATION 
IN  GENERAL. 

§205.  Necessity  for  probate. 

Although  the  testator  may  have 
written  a  codicil  to  his  will  devising 
the  note  in  question  to  the  wife  of 
appellant,  it  passes  no  title  to  it  un- 
til the  will  is  properly  probated. 
Wilkerson  v.  Keas,  5  Ky.  Opin. 
713. 


An  alleged  will  is  not  evidence  of 
any  right,  when  it  has  not  been  pro- 
bated.* 

Poole  V.  Allins worth,  13  Ky.  Opin. 
279. 

Before  a  will  or  instrument  purport- 
ing to  be  a  will  can  take  effect  or  be 
received  in  evidence,  it  must  be  duly 
proved  and  admitted  to  record  in  the 
proper  office;  and  unless  this  is  done 
the  estate  will  descend  and  be  dis- 
tributed according  to  the  laws  of  de- 
scent, and  the  recording  of  such  an 
instrument  by  the  clerk  will  not  take 
the  place  of  its  probate. 

Key  V.  Fields,  13  Ky.  Opin.  1030. 

§206.  Instruments  which   nnay   be  ad- 
mitted to  probate. 
A  paper  held  to  be  the  last  will  and 
testament  of  the  purported  testator. 
Neal  V.  Basket,  6  Ky.  Opin.  529. 

Where  a  testator,  in  1873.  having  a 
sound  mind,  makes  a  will  giving  his 
whole  estate  to  his  only  son  for  life 
and  remainder  to  his  grandchildren, 
and  afterwards,  when  suffering  from 
paralysis,  ui\able  to  speak  and  shown 
to  be  of  unsound  mind,  executed  an- 
other will  giving  to  his  only  son  the 
whole  of  his  estate,  and  the  son  tries 
to  have  the  will  of  1873  probated  and 
defends  against  the  probate  of  the 
will  afterwards  made,  which  is  sought 
to  be  probated  by  persons  having  no 
direct  interest  in  the  estate,  the  lat- 
ter will  should  be  rejected  and  the 
former    one    probated. 

Elliott  V.  Lee,   11  Ky.  Opin.  557. 


(C)       PROBATE      OR       ESTABLISH- 
MENT,  AND   ANNULMENT. 

§  234.  Loss,  suppression,  or  destruction 
of  Instrument. 
Where  a   will   has   been   destroyed 
by  the   burning  of  the  clerk's  ofBce, 
its    contents    must    be    satisfactorily 
established  by  competent  evidence. 
Fogle  V.  Violet,  2  Ky.  Opin.  64. 

For  what  is  sufficient  proof  of  the 
contents  of  a   will  destroyed  by   flre 
after  being  probated,  see  opinion. 
Creason    v.     Harrington,    8     Ky. 
Opin.  48. 
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(E)  JURISDICTION,     LIMITATIONS, 
AND    LACHES. 

§247.  Jurisdiction  of  probate  and  pro- 
ceedings relating  thereto. 
County  courts  have  no  general 
Jurisdiction  in  the  probate  of  wills  and 
the  appointment  and  qualification  of 
personal  representatives,  their  power 
in  this  regard  being  purely  local. 

Murrell  v.  Wing,  6  Ky.  Opin.  667. 

Where  all  persons  interested,  includ- 
ing all  the  great-grandchildren  of  the 
testator  in  esse  are  before  the  court, 
the  proceeding  is  within  the  letter 
of  the  statute,  and  the  possibility  of 
the  birth  of  other  great-grandchildren 
who  may  take  under  the  will  does  not 
take  away  from  the  chancellor  the 
power  to  act  in  the  premises. 

Speed  V.  Tyler,  5  Ky.  Opin.  709. 

§249. Domicile  of  testator. 

Where  a  testator  at  the  time  of  his 
death  resided  in  D  county,  the  W 
county  court  had  no  jurisdiction  to 
admit  his  will  to  probate,  nor  to  in- 
duct his  executor  into  office. 

Murrell  v.  Wing,  6  Ky.  Opin.  667. 


(F)     PARTIES    AND    PROCESS    OR 

NOTICE. 

§270.  Citation  or  other  process  in  pro- 
bate court. 
Debts  and  legacies  of  a  testator 
should  be  made  out  of  the  personal 
estate  of  the  testator,  unless  the  will, 
in  express  terms,  makes  them  a 
charge  upon  real  estate,  or  it  appears 
from  the  will  that  the  personal  estate 
was  to  be  exempt  therefrom. 

Johnson  v.  Johnson,  7  Ky.  Opin. 
399. 


(G)  PETITIONS,  OBJECTIONS,  AND 
PLEADINGS. 

§280.  Pleading  in  actions  to  contest 
or  set  aside  will  or  probate. 
An  allegation  that  the  will  was  duly 
proven  and  admitted  to  record  in  the 
office^  of  the  county  clerk,  sufficiently 
alleges  the  probate  of  the  will. 

Grigsby   v.   Grigsby,   6   Ky.   Opin. 
295. 


(H)    EVIDENCE. 

§  287.  Presumptions     and     burden     of 
proof.  • 

§288. in  general. 

After  a  will  has  been  admitted  to 
probate,  upon  the  testimony  of  those 
who  attested  it  as  witnesses,  and  of 
others,  the  burden  of  proof  is  on  the 
contestant  to  prove  the  facts  alleged 
in  his  petition  and  the  propounder 
may  then  introduce  additional  proof 
by  way  of  rebuttal. 

Ogden  V.  Ogden,  13  Ky.  Opin.  35. 

In  a  will  case  the  burden,  in  the 
first  instance,  on  the  question  of  ca- 
pacity, is  upon  the  propounders,  and 
they  should  be  allowed  some  latitude 
in  determining  what  amount  of  evi- 
dence will  make  out  a  prima  facie 
case  and  shift  the  burden  from  them, 
and  they  may  if  they  will  introduce 
all  of  their  evidence  in  the  begin- 
ning on  that  issue;  but  they  should 
be  required  to  finish  If  the  evidence 
introduced  shows  an  effort  to  prove 
more  than  a  prima  facie  case,  and 
place  the  contestants  between  the  di- 
vided witnesses  of  the  propounders  to 
give  them  the  first  and  last  impres- 
sion upon  the  jury. 

Watson  V.  Wamock,  12  Ky.  Opin. 
394. 

§291.  Admissibility. 

§  294. Attesting  witnesses. 

Evidence  of  the  good  character  of 
attesting  witnesses  to  a  will  is  not 
admissible,  where  their  character  has 
not  been  assailed. 

Whaley   v.   Whaley,   9   Ky.    Opin. 
434. 


§297.- 


'Declarations  of  testator  as  to 


execution   or   revocation. 
EiVidence   of  the   declarations   of   a 
deceased  person  can  not  be  received 
to  establish  a  will. 

Edmiston    v.    Eklmiston,    10    Ky. 
Opin.  317. 

§298. Will  or  copy  thereof  and  rec- 
ord of  probate. 
Where  in  a  petition  to  establish  the 
terms  of  a  lost  will  a  paper  filed  with 
the  petition  is  not  a  copy  of  the  will, 
but  was  written  by  the  draftsman 
from  memory  more  than  eight  months 
after  the  will  was  prepared  and  after 
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he  had  last  seen  it,  it  is  not  com- 
petent to  be  read  to  the  jury  for  any 
purpose;  but  such  a  writing  might  be 
referred  to  by  the  draf{sman  to  re- 
fresh his  recollection  as  a  witness, 
but  is  not  evidence  to  be  read  to  the 
jury. 

Aulick  V.   Flshback,   8   Ky.   Opin. 
457. 

§299.  Weight  and  sufficiency. 

Where  nothing  else  appears,  proof 
that  a  will  was  wholly  written  by  the 
testator  is  sufficient  to  admit  it  to  rec- 
ord, the  legal  presumption  of  publica- 
tion arising  from  this,  and  the  assail' 
ing  evidence  must  overcome  this  pre- 
sumption. 

Grover  v.  Wigginton,  3  Ky.  Opin. 
271. 

§  302. Execution,      existence,      and 

genuineness. 
A  legacy  which  was  made  a  charge 
on  the  property  of  the  testator  was 
held  not  payable  out  of  the  personal 
property   of  the  testator,   which   was 
bequeathed  absolutely  to  his  wife. 
Johnson  v.  Johnson,  7  Ky.  Opin. 
399. 


(I)   HEARING  OR  TRIAL. 

§  322.  Reception  of  evidence. 

Where  a  witness  of  the  defendant, 
in  his  statements  as  to  a  will  sought 
to  be  declared  void,  states  new  mat- 
ter as  to  a  conversation  between  him 
and  witness  for  plaintiff,  the  plaintiff 
is  entitled  to  introduce  the  witness,  as 
responsive  to  and  explanatory  of  the 
matter  of  plaintiff. 

Grover  v.  Wigginton,  3  Ky.  Opin. 
271. 

§324.  Questions  for  jury  in  general. 

The  jury  in  deliberating  on  the  ques- 
tion of  mental  incapacity  of  a  testa- 
tor and  fraud  and  undue  influence, 
has  the  right  to  consider  the  pro- 
visions of  the  paper  or  will  in  con- 
nection with  other  evidence. 

Stokes'   EiXrs.   v.   Shippen,   9   Ky. 
Opin.  858. 

§328.  Instructions. 

§329. In   general. 

Where  the  soundness  of  mind  of 
a  testator  is  involved  in  a  trial,  the 


court  has  no  right  to  Instruct  the 
jury  as  to  what  weight  it  should  give 
certain  classes  of  evidence;  since  the 
jury  alone  is  required  to  determine 
what  weight  it  will  give  to  evidence. 
Whaley  v.  Whaley,  9  Ky.  Opin. 
434. 

§  330. Testamentary  capacity. 

An  instruction  is  not  erroneous 
which  charges  that  the  degree  of 
soundness  of  mind  required  by  law 
to  enable  a  person  to  make  a  will  is 
capacity  sufficient  to  know  his  rela- 
tions and  the  extent  and  character  of 
his  estate,  and  to  dispose  of  the  same 
in  a  rational  manner  according  to  a 
fixed  purpose  of  his  own. 

Bohlsen  v.  Bohlsen,  12  Ky.  Opin. 
418. 

It  is  the  duty  and  province  of  the 
court  to  instruct  the  jury  what  con- 
dition or  quality  is  sufficient  to  consti- 
tute a  sound  mind. 

Bohlsen  v.  Bohlsen,  12  Ky.  Opin. 
418. 


(J)    JUDGMENT   OR   DECREE. 

§343.  Admission  to  probate. 

§344d In  general. 

Where  an  alleged  will  is  written 
upon  various  sheets  of  paper,  and  its 
probate  is  contested,  the  court  can 
not  divide  the  findings  by  establishing 
a  part  of  the  will  at  one  time  and  a 
part  at  another  time;  and  if  certain 
designated  sheets  of  paper  form  any 
part  of  the  will,  a  verdict  is  erroneous 
which  finds  that  certain  sheets  con- 
tain the  will,  and  no  finding  is  made 
as  to  the  remaining  sheets;  but  since  ' 
the  motion  for  a  new  trial  was  not 
made  in  time  to  permit  the  Court  of 
Appeals  to  pass  upon  such  question, 
the  will  must  stand  and  the  testator 
be  regarded  as  having  died  intestate 
as  to  that  part  of  the  estate  not  de- 
vised in  that  part  of  the  will  estab- 
lished by  the  verdict  and  judgment 
Strickler  v.  McBumett,  10  Ky. 
Opin.  905. 

§349.  Judgments    in    actions    relating 
to  wills  or  probate. 
An  order  of  a  county  court  admit- 
ting a  will  to  probate  in  proper  form 
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is  conclusive  on  all  parties  until  re- 
versed or  the  order  vacated,  and  such 
an  order  can  not  be  attacked  in  a 
collateral  proceeding. 

Weaver  v.  Weaver,  11  Ky.  Opin. 
258. 

§350. Rendition,  form,  and  requi- 
sites in  general. 
Where  a  testatrix  stated  in  her  will : 
"I  desire  after  my  decease  that  all 
of  my  personal  estate  be  equally  di- 
vided between  the  children  of  my 
brother,  James  Rogers,  and  the  chil- 
dren of  my  sister,  Rebecca  Murray. 
My  nieces  and  nephews  are  all  1  have, 
except  two  others,  brother  Hiram 
Rogers'  children,  and  I  do  not  will 
them  any  part  of  said  estate  and  the 
children  hereafter  born  to  my  brother, 
James  Rogers,  if  any,  shall  be  equal 
with  those  now  living,"  it  was  held 
that  it  was  the  intention  to  give  one- 
half  of  her  estate  to  her  brother 
James'  children  and  the  other  half  to 
the  Murray  children,  and  that  said 
legatees  take  per  stirpes  and  not  per 
capita.    Pryor,  J.,  dissenting. 

Murray  v.  HufTaker,  13  Ky.  Opin. 
1034. 


(K)    REVIEW. 

§393.  Review  of  decisions  in   actions 
relating  to  wills  or  probate. 

§394d Decisions  reviewable. 

If  a  will  offered  for  probate  is  in- 
complete, and  is  not  the  testator's 
entire  last  will  and  testament,  the 
objectors  have  an  adequate  remedy 
by  appeal  to  the  court  of  common 
pleas  from  an  order  admitting  the 
will  to  probate. 

Bowles  V.  Winchester,  7  Ky.  Opin. 
582. 

§401.  Determination    and    disposition 

of  cause. 

When  mental  capacity  is  the  issue 

tried  by  a  Jury,  and  there  is  much 

evidence  on  both  sides  and  a  verdict 

reached,  and  on  a  second  trial  before 

the   Judge    the    same    conclusion    is 

reached,  the  Court  of  Appeals  will  not 

reverse  on  the  weight  of  the  evidence. 

Ditzler  v.  Smithers,  10  Ky.  Opin. 

523. 


(L)    FEES  AND   COSTS. 

§402.  Power  to  award   costs   in   gen- 
eral. 
An  executor  who  has  in  good  faith 
attempted  to  sustain  a  will  is  entitled 
to  his  costs  out  of  the  estate. 

Cundift    V.    Cundiff,    8    Ky.    Opin. 
691. 


(M)    OPERATION    AND    EFFECT. 

§421.  Collateral  attack  on  probate  or 

Judgment. 
After  a  will  has  been  admitted  to 
record  in  the  county  court,  and  no 
appeal  therefrom  is  made,  it  can  not 
be  attacked  by  a  petition  in  chancery, 
in  the  absence  of  non-residents  or  in- 
fant legatees  thereto. 

Gudgell  V.  McClure,   3  Ky.  Opin. 

518. 

§422.  Conclusiveness    of    probate    or 
record. 

§423. in   general. 

Where  the  county  court  had  Juris- 
diction to  hear  an  application  to  pro- 
bate a  will  and  order  it  probated,  a 
legatee  under  such  will  or  an  heir 
of  the  testator,  after  thirty  years  has 
elapsed,  can  not  under  a  petition,  for 
the  alleged  purpose  of  having  the  will 
construed,  raise  a  question  of  the 
validity  of  the  probate  of  the  will  and 
have  the  probating  order  vacated  for 
the  reason  that  one  of  the  legatees 
was  a  witness  to  the  will  and  helped 
to  probate  it  in  the  county  court. 
Weaver's  Heirs  v.  Weaver,  11  Ky. 
Opin.  258. 

§432.  Conclusiveness    of    adjudication 
as  to  validity  of  instrument  or 
probate. 
While  a  legatee  is  a  competent  wit- 
ness to  testify  on  an  application  for 
probate  as  to  the  will  in  so  far  as 
it  disposes  of  the  property  to  others 
besides  himself,  and  not  competent  to 
testify  as  to  the  part  of  the  will  be- 
queathing property  to  him,  but  he  is 
permitted  to  do  so  without  objection, 
the  probate  of  such  will  can  not  be 
vacated  many  years  thereafter  in  a 
petition  to  construe  the  will. 

Weaver's  Heirs  v.  Weaver,  11  Ky. 
Opin.   258. 
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VI.    CONSTRUCTION. 
(A)  GENERAL  RULES. 

§436.  What  law  governs. 

The  provisions  of  a  will  held  to  be 
so  plain  and  unequivocal  as  not  to 
require  construction. 

Bradley  v.  King,  7  Ky.  Opin.  360. 

§438.  Intention  of  testator.. 

§439. In   general. 

In  ascertaining  the  intention  of  the 
testator,  the  court  must  take  into 
consideration  both  the  will  and  co- 
dicil as  one  paper  and  give  force 
and  effect,  if  possible,  to  every  word 
contained  in  both  instruments. 

Smock  V.  Smock,  6  Ky.  Opin.  485. 

A  will  shall  be  construed  to  speak 
and  take  effect  as  if  it  had  been  exe- 
cuted immediately  before  the  death  of 
the  testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will. 
Coons  V.  Coons,  4  Ky.  Opin.  663. 

Where  a  will  provides:  "I  desire 
that  the  perishable  part  of  my  estate 
be  immediately  sold  after  my  decease 
and  also  my  real  estate  (the  farm  on 
which  I  now  live)  but  I  desire  it  to  be 
divided  in  three  parts  best  suited  for 
a  farm  in  each  part,  and  sold  sepa- 
rately, but  if  this  can  not  be  done 
then  I  desire  it  to  be  sold  altogether," 
the  provisions  in  the  will  to  divide 
the  land  in  three  parts  before  selling 
is  merely  directory  and  the  executor 
had  the  power  to  use  his  discretion  in 
that  regard. 

Spiers    v.    Ament's    Exr.,    5    Ky. 
Opin.  135. 

The  word  "desire"  as  used  in  a  will, 
where  the  testator  says,  "And  I  de- 
sire son  John  to  live  on  the  home 
place  and  take  care  of  his  mother  dur- 
ing her  life,"  imposes  something  more 
than  a  mere  wish  or  request;  and  it  is, 
in  effect,  a  direction  to  John,  who  is 
the  remainderman,  to  reside  with  his 
mother  and  take  care  of  her,  with  the 
right  implied,  so  long  as  he  continues 
to  discharge  this  duty,  to  use  and 
control  the  farm;  but  when  the 
mother  goes  to  reside  with  her  daugh- 
ter, such  son,  if  he  continues  to  use 
the  farm,  must  continue  to  discharge 
the  duty  imposed  on  him  by  the  will. 
Gelton  V.  Gelton,  9  Ky.  Opin.  699. 


The  words  in  a  will,  if  unaffected  by 
the  context,  must  be  construed  accord- 
ing to  their  primary  meaning,  but  the 
chancellor  will  follow  the  Intention 
of  the  testator  and  declare  the  mean- 
ing of  the  words  used  from  the  whole 
contents  of  the  paper;  and  words  are 
not  to  be  restricted  to  their  primary 
meaning,  when  to  do  so  will  conflict 
with  the  intention  of  the  devisor. 
Gilbert  v.  Stodyville's  Admr.,  9 
Ky.  Opin.  849. 

Where  in  a  will  the  testator  pro- 
vides that  *'the  children  of  my  daugh- 
ter Margaret  have  one-half  a  share 
with  the  rest  of  my  heirs,"  it  was  held 
to  be  the  obvious  intention  to  give 
to  each  of  his  children  twice  as  much 
as  was  given  to  each  of  his  grand- 
children who  represented  their 
mother. 

Schwartz  v.  Wilson,  10  Ky.  Opin. 
600. 

The  object  of  construction  of  the 
terms  of  a  will  is  to  arrive  at  the  in- 
tention of  the  testator. 

SchwarU  v.  Wilson,  10  Ky.  Opin. 
600. 

§440. Ascertainment    from    words 

of  will. 
The  intention  of  the  testator,  when 
clearly  and  distinctively  announced, 
will  not  be  disturbed,  however  singu- 
lar, when  it  contravenes  no  public 
policy  or  principle  of  law. 

Freer    v.    Chandler,    1    Ky.   Opin. 
301. 

Intention  of  testator  must  govern, 
but  this  intention  must  be  gleaned 
from  the  whole  of  the  will. 

Moore  v.  Florence,  8  Ky.  Opin.  2. 

While  the  court  in  construing  a  will 
seeks  to  ascertain  the  testator's  inten- 
tion, such  intention  must  be  found 
from  the  language  used,  and  if  pos- 
sible the  same  effect  must  be  given 
to  every  word  in  the  will. 

Wingate  v.  Dahoney,  9  Ky.  Opin. 
688. 

§449. Disposition   of  entire  estate, 

or  partial  intestacy. 
Where  by  a  clause  in  a  will  a  tes- 
tator demised  real  estate,  but  there  is 
no  clause  disposing  of  cash  on  hand, 
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the  executor  could  not  even  by  in- 
Testing  the  cash  in  hand  make  it  sub- 
ject to  the  clause  of  the  will  dispos- 
ing of  the  land  to  the  benefit  of  the 
legatees  there  named;  since  as  to 
such  cash,  the  testator  died  intestate, 
and  it  will  descend  to  his  heirs. 

Garrett   v.    Royse,   11    Ky.    Opin. 
184. 

§452.  Construction   in  favor  of   heirs, 
next   of   kin,   or  surviving   wife 
or  husband. 
An  heir  should  not  be  adjudged  as 
cut  off  from  his  rights  by  a  will,  un- 
less the    proper   interpretation    of   it 
clearly  manifests  such  intention. 

Quigley   v.    Quigley,    3    Ky.   Opin. 
376. 

§454.  Language  of  instrument. 

§455d In  general. 

All  the  terms  used  in  a  will  should 
be  construed  together,  and  when  a 
testator  uses  similar  language  in  two 
clauses  of  his  will  he  will  be  pre- 
sumed to  have  intended  the  same  in 
each  instance;  and  when  he  intends 
to  make  a  similar  disposition  of  one 
part  of  his  estate  with  that  already 
made  of  another  part  he  will  be  ex- 
pected to  use  the  same  or  similar 
language. 

Rhodes  v.  Dodson's  Admr.,  10  Ky. 
Opin.  425. 

A  construction  of  a  will  which  har- 
monizes with  the  language  used  by 
the  testatrix,  and  which  has  the  ef- 
fect of  carrying  out  her  conceptions 
of  justice  and  equity  among  her 
children,  will  be  upheld. 

Grigsby   v.   Grigsby,   6   Ky.   Opin. 
295. 

Where  a  will  directs  the  sale  of  the 
testator's  real  estate  to  provide  an 
income  for  the  use  of  the  widow  for 
life,  neither  the  principal  funds  to 
arise  from  the  sale  nor  the  personal 
property  is  devised. 

Short's  Exr.  v.  Short,  5  Ky.  Opin. 
433. 

The  term  "want,"  used  in  a  will,  Is 
as  imperative  as  the  word  "desire," 
and  is  sufficient  to  indicate  the  inten- 
tion of  the  testator. 

Sloan  v.  Stone,  5  Ky.  Opin.  310. 


§457.— Technical  words. 

Where  a  will  devised  land  to  one 
and  her  "lawful  heirs,*'  and  there  is 
nothing  indicating  that  the  devisor 
attached  any  other  than  the  legal 
meaning  to  the  words  "lawful  heirs," 
the  words  must  be  treated  as  having 
been  used  in  their  legal  sense. 

Sterling  v.  Richmond,  6  Ky.  Opin. 
586. 

§460. Transposition   of  words. 

In  order  to  arrive  at  the  intention 
of  the  testator,  the  clauses  of  a  will 
may  sometimes  be  transposed. 

Johnson  v.  Johnson,  7  Ky.  Opin. 
399. 

§  466. Particular         words         and 

phrases. 
Where  a  will  provides  that  if  any 
of  the  testator's  children  should  die 
without  issue,  the  portion  of  such  child 
should  descend  to  and  be  equally  di- 
vided between  the  heirs  of  the  testa- 
i  tor's  children  or  grandchildren,  as  the 
case  may  be,  the  phrase  "dying  with- 
out issue"  refers  to  such  event  before 
distribution  has  been  made;  but 
in  case  of  death  without  issue  after 
the-  death  of  the  testator's  widow  the 
rights  of  the  children  in  her  fee  sim- 
ple title  were  not  to  be  affected. 

Sweeney    v.    Oldham's    Admr.,    6 

Ky.  Opin.  622. 

§468.  Separate   clauses   or   parts. 

§471. Repugnant     and     conflicting 

provisions. 
If  two  provisions  of  a  will  are  re- 
pugnant the  latter  will  be  preferred 
as  expressing  the  intention  of  the  tes- 
tator. 

Nelson   v.    Nelson,    10    Ky.    Opin. 
937. 

§474.  Construing        instruments       to- 
gether. 
A  clause  in   a  will  giving  land  to 
another  in  fee  simple  will  not  be  de- 
feated by  a  subsequent  provision  made 
defeasible  at  the  death  of  the  legatee 
on  a  contingency  that  never  occurred 
and  which  was  void  for  uncertainty. 
TJtly  V.  Roark,  3  Ky.  Opin.  391. 

Where  a  will  leaves  a  hiatus  be- 
tween the  time  of  the  performance  of 
a  bequest  and  its  receipt  by  the  re- 
maindermen,   the    whole    Instrument 
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must  be  construed  in  determining  the 
testator's  intention,  and  presumptions 
to  be  strongly  indulged  in  favor  of  the 
legatees. 

Thornton  v.  Hodge,   3   Ky.   Opin. 
101. 

§476.-: — Wills  and  codicllt. 

A  codicil  was  held  to  have  been 
made  to  make  good  a  deficit  in  the 
lands  devised  to  the  testator's  wife 
caused  by  the  subsequent  sale  of  a 
portion  of  the  land,  and  not  to  change 
or  enlarge  the  estate  she  would  other- 
wise take. 

Smock  V.  Smock,  6  Ky.  Opin.  485. 

§479.  Construction   by  umpire,  execu- 
tor,  or  persons   Interested,   and 
Jurisdiction    of   courts. 
It  was  not  intended  by  §  519,  subsec. 
3,  Civ.  Code,  relating  to  receiving  of 
wills  into  evidence,  to  declare  that  the 
jurisdiction    of    a    court    of    limited 
powers    should    be    conclusively    pre- 
sumed   as    against    persons    not    be- 
fore it  at  the  time  it  acted  in  a  mat- 
ter by  which  their  rights  are  sought 
to  be  affected. 

Murrell  v.  Wing,  6  Ky.  Opin.  667. 

§480.  Operation  of  will   in  general. 

Though  the  testator  contemplated 
an  equal  division  of  his  estate  among 
his  two  classes  of  devisees;  yet  choos- 
ing, as  he  did,  the  specific  property 
to  be  distributed  to  each,  the  emanci- 
pation of  the  slaves  allotted  to  one 
class  did  not  entitle  those  devisees 
to  any  part  of  the  property  devised  to 
the  others. 

Park's  Admr.  v.  Park's  Admr.,  2 
Ky.  Opin.  133. 

§485.  Evidence  to  aid  construction. 

Though  extraneous  evidence  would 
lead  to  a  different  construction  of  a 
will,  the  ambiguity  being  patent,  that 
evidence  is  admissible. 

Hayes  v.  Rupey,  3  Ky.  Opin.  394. 

§487. Showing  intention  of  testa- 
tor in  general. 
Where  a  will  is  not  ambiguous, 
parol  testimony  as  to  its  meaning  or 
to  change  the  effect  of  the  testator's 
words  is  not  admissible. 

Garvey's  EJxr.   v.  Garvey,   13  Ky. 
Opin.    968. 


(B)     DESIGNATION     OF     DEVISEES 
AND   LEGATEES  AND  THEIR 
RESPECTIVE  SHARES. 

§496.  Husband  and  wife. 

In  construing  a  will  the  court  has 
the  right  to  take  into  consideration 
the  obligation  resting  upon  the  testa- 
tor, by  reason  of  ante-nuptial  agree- 
ment, as  to  the  rights  the  testator 
and  his  wife  have  in  the  property  of 
each  other. 

Smock  V.  Smock,  6  Ky.  Opin.  485. 

Where  a  will  provides:  "First,  my 
just  debts  must  all  be  paid,  and  sec- 
ond, I  will  to  my  wife,  Elizabeth,  and 
her  heirs  forever,  the  one-half  of  my 
entire  estate,"  the  widow  is  entitled 
to  one-half  of  the  entire  estate  after 
deducting  therefrom  the  debts  of  the 
testator. 

Spalding's  Bxr.  v.  Spalding,  5  Ky. 
Opin.  138. 

§497.  Children    and    grandchildren. 

The  word  "children"  will  not  or- 
dinarily include  "grandchildren,"  and 
will  never  be  construed  to  embrace 
them,  except  in  cases  where  it  is 
necessary  to  give  that  construction 
to  the  word  In  order  to  effectuate 
the  obvious  intention  of  the  testator. 
Prather  v.  Gault,  7  Ky.  Opin.  186. 

Where  the  executor  and  the  de- 
visees acted  for  several  years  on  the 
theory  that  certain  grandchildren  of 
the  testator  were  beneficiaries  under 
the  will,  but  finally  some  of  the  de- 
visees challenged  their  right  to  par- 
ticipate under  the  will,  but  receded 
from  such  position,  and  asked  for  the 
judgment  as  rendered,  recognizing  the 
rights  of  the  grandchildren,  the  other 
devisees  are  estopped  to  question  the 
right  of  the  grandchildren  to  partici- 
pate as  devisees. 

Prather  v.  Gault,  7  Ky.  Opin.  186. 

Where  T  executed  his  title  bond  to 
his  son-in-law,  G,  for  100  acres  of  land, 
and  upon  the  payment  of  the  purchase 
price  agreed  to  make  a  deed;  and  G 
paid  one-half  of  the  price  of  the  land, 
the  other  half  having  been  given  to 
him  as  an  advancement  by  T;  and 
after  this,  and  before  her  father's 
death,  G's  wife  died,  leaving  one  child, 
a  son;   and  her  father  then  died  in- 
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testate;  and  G  also  then  died  intest- 
ate, leaving  ail  his  property  to  his 
said  minor  son,  and  then  to  his 
brother  in  case  his  son  should  die 
without  issue;  and  the  land  was  con- 
veyed to  the  son  by  commissioner's 
deed;  and  the  son  having  died  intest- 
ate and  without  issue,  the  question 
being  whether  the  contingent  devisees 
of  G  take  the  land,  or  the  collateral 
kindred  of  the  son  on  his  mother's 
side;  it  was  held  that  the  utie  passed 
to  the  contingent  devisees  under  the 
will  of  G. 

Giikey  v.  Tipton,  2  Ky.  Opin.  87. 

Where  a  testator  devised  to  a 
daughter  certain  personal  property, 
*to  her  and  her  heirs  forever,"  and 
by  a  subsequent  ciause  provided,  "If 
any  of  my  daughters  die,  leaving  no 
child,  the  estate  hereby  devised  to 
such  ones  as  should  die  childless,  re- 
maining undisposed  of  by  will,  shall 
pass  to  my  surviving  children,  and 
the  children  of  such  as  may  then  be 
dead,  shall  take  the  share  the  parent 
would  have  taken  if  living,"  and  the 
devisee  under  this  provision  sold  the 
personal  property  by  general  war- 
ranty, and  in  a  suit  to  collect  a  bal- 
ance due  thereon  for  purchase  money, 
the  defense  pleaded  that  the  devisee 
did  not  have  a  good  fee-simple  title 
to  the  property  devised,  but  only  a  life 
interest,  and  that  there  was  a  breach 
of  warranty;  the  clause  of  the  will  set 
forth  only  applies  to  such  of  the  heirs 
as  should  die  childless,  and  not  having 
disposed  of  the  estate  devised  to  them, 
by  last  will,  and  the  testator  only  in- 
tended to  apply  said  clause  to  those 
to  whom  he  had  devised  a  separate 
estate  with  power  to  dispose  of  it  by 
bequest;  and  the  bequest  of  personalty 
was  intended  as  a  fee-simple  general 
estate,  and  there  was  therefore  no 
breach  of  warranty. 

Proctor  V.  Mary  man,  2  Ky.  Opin. 
21. 

The  use  of  the  word  "child"  or 
"children"  in  a  will  will  be  enlarged 
beyond  its  ordinary  and  popular  sig- 
nificance only  from  necessity,  as 
where  the  will  would  be  otherwise 
inoperative,  or  where  the  testator  has 
shown  by  other  words  in  the  instru- 
ment that  he  did  not  use  it  in  its  or- 


dinary and  popular  meaning,  but  in  a 
more  extenaeU  sense. 

Stone  V.  Minter,  2  Ky.  Opin.  480. 

A  legacy  providing:  "To  be  equally 
divided  among  my  son  B^  and  my  two 
grandsons  oi  the  aforesaid  B,"  means 
"three  equal  parts,"  into  which  the 
estate  was  to  be  divided  and  the 
grandchildren  would  take  per  capita 
wiih  their  father,  while  aiive. 

Bledsoe's     Admr.     v.     Bowman's 
Admr.,  3  Ky.  Opin.  677. 

A  provision  in  a  will,  directing  that 
at  the  death  or  marriage  of  the  widow 
the  whole  estate  should  be  sold  and 
the  money  received  equally  divided 
among  the  testator's  children,  or  sucii 
of  them  "as  may  be  then  living,  tak- 
ing care  to  give  to  the  representatives 
of  such  as  are  dead,  if  such  should 
be  the  case,  a  child's  part,"  means 
that  all  his  children  living  at  his  death 
were  made  legatees  and  took  a  vested 
interest,  subject  to  be  defeated  by 
their  death  before  the  death  or  mar- 
riage of  their  mother.  In  which  case 
the  representatives  of  such  as  died 
took  as  alternative  legatees,  and  not 
as  heirs  or  distributees  of  the  de- 
ceased parent. 

Bryan  v.  Lowry,  10  Ky.  Opin.  588. 

The  words,  "The  children  surviv- 
ing," as  used  in  a  will,  mean  the 
children  surviving  at  the  death  of 
the  testator. 

Smith  V.  Tevls,  10  Ky.  Opin.  588. 

Where  by  a  will  a  testator  gives 
to  his  wife  a  life  estate  in  property, 
and  the  fee  simple  to  her  children, 
such  a  demise  includes  all  children 
born  and  to  be  bom. 

King  V.  Hewlett,  10  Ky.  Opin.  460. 

§493.  Issue,  descendants,  or  offspring. 
Where,  under  a  will  if  a  devisee 
should  leave  children  or  issue  sur- 
viving her,  they  should  take  the  estate 
in  fee,  such  contingency  depending 
on  events  which  may  or  may  not  hap- 
pen, the  persons  who  may  take  such 
future  interest  can  not  for  the  time 
being  be  ascertained  on  account  of  the 
non-happening  of  the  events  on  which 
such  Interest  depends. 

Dorn  V.  Keller,  5  Ky.  Opin.  40. 
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The  phrase  *' unmarried  and  without 
issue/'  used  in  a  devise  to  children, 
means   "without   lawful   issue." 

Kennedy  v.  Arthur,   3   Ky.   Opln. 
466. 

§502.  Relatives. 

Under  a  will  providing  that  "at  the 
death  of  my  wife  the  property  and 
money  remaining  of  all  kinds  I  will  to 
the  following  named  persons,  viz:  the 
children  of  my  brother  and  sisters 
Joseph  Falconer,  Francis  Wilson, 
Martha  Stephens,  Ann  Juett;  my 
nephew  Joseph  Falconer,"  and  "It  is 
my  will,  and  I  wish  it  distinctly  un- 
derstood, that  no  person,  or  persons, 
shall  inherit  any  part  of  my  estate, 
except  those  named  herein,"  the  is- 
sue of  such  brothers  and  sisters  as 
were  dead  at  the  date  of  the  will  do 
not  answer  the  description,  and  were 
consequently  excluded. 

Jouett's       Admr.      v.      Falconer's 
Admr.,  3  Ky.  Opin.  383. 

§  503.  Servants   or  employes. 

A    bequest    by   one    to    his    former 

slave  and  faithful  servant  was  held  to 

vest    a    discretionary    power    in    the 

testator's   wife   as   to   its   payment. 

Nelson  v.  Nelson,  7  Ky.  Opin.  384. 

§521.  Classes. 

§522. In    general 

Where,  by  the  terms  of  a  will,  the 
testator  devises  a  certain  portion  of 
his  estate  to  each  of  his  sisters,  and 
then  devises  a  certain  interest  in  the 
estate  to  the  "children  of  my  two 
brothers,"  the  term  denotes  that  such 
children  take  as  a  class,  each  set  of 
children  taking  together  the  same 
share  as  was  devised  to  each  sister. 
Damaby  v.  Ellis,  10  Ky.  Opin.  904. 

Where  a  will  provides:  "I  give  to 
Mildred  Brusaugh  the  plantation  on 
which  we  now  reside,  until  the  young- 
est child  she  has  had  by  me  may  ar- 
rive at  twenty-one  years  of  age,  for 
the  purpose  of  raising  said  children, 
and  when  the  youngest  becomes  of 
age  I  then  wish  them  to  sell  my  land 
and  divide  the  money  equally  between 
them,  and  I  appoint  Mildred  Brusaugh, 
my  executrix,"  it  was  the  intention 
of  the  testator  that  the  persons  de- 
scribed as  his  children  should  take 
the  estate  as  a  class  until  the  young- 


est arrived  at  the  age  of  twenty-one 
years,  and  until  that  time  it  was  to 
be  left  for  the  support  of  the  bene- 
ficiaries, and  if  either  or  even  all  of 
them,  except  the  youngest,  should  die 
before  she  attained  the  age  of  twenty- 
one  years  the  executrix  was  to  attain 
the  estate  to  raise  such  child;  and 
the  estate  will  pass  to  the  survivors 
in  case  of  the  death  of  any  of  them 
before  such  time  without  issue. 

Bryant  v.  Bskridge,   5  Ky.  Opin. 
218. 

§  523. Devise  or  bequest  to  class  or 

to  individual. 
A  legatee  is  a  person  to  whom  a 
legacy  is  bequeathed,  and  this  is  trae 
whether  the  person  be  named  or  mere- 
ly described  in  the  will;  and  when  a 
bequest  is  made  to  the  "heirs  of  my 
deceased  brother,"  the  word  "heirs" 
is  not  used  to  designate  a  class  or 
collective  body,  but  as  a  designation 
of  each  of  said  legatees. 

Neeson's   Guardian   v.   Toung,  10 

Ky.  Opin.  420. 

§  530.  Taking  per  stirpes  or  per  capita. 
Where  a  will  provides,  "and  should 
any  of  my  daughters  or  granddaugh- 
ters die,  having  no  living  child,  then 
the  estate  given  them  herein  to  be 
equally  divided  between  the  devisees 
hereinbefore  named,"  etc.,  upon  the 
happening  of  such  contingency  the 
devisees  will  take  per  capita  and  not 
per  stirpes. 

Mathews   v.    White,    3   Ky.  Opin. 
334. 

Where  testator  devised  his  prop- 
erty, and  after  the  payment  of  his 
debts  and  two  specific  legacies,  di- 
rected that  the  residue  of  his  estate 
shall  be  equally  divided  between  his 
son  W,  his  daughter  M,  and  R  and  A, 
the  heirs  of  his  deceased  daughter  S 
to  have  "one  share"  when  they  be- 
come twenty-one  years  old;  and  M, 
the  only  heir  of  his  deceased  son  A 
to  have  one  hundred  dollars  more 
than  an  equal  fourth  part  of  his  estate 
after  his  sister  N  shall  receive  twenty- 
five  dollars;  and  "in  the  event  that 
either  of  the  infant  heirs,  R,  A  or  M 
shall  die  without  ah  heir  their  re- 
spective share  shall  return  back  into 
or  remain  in  my  estate  and  be  equally 
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divided  between  my  surviving  chil- 
dren/' etc. ;  and  one  of  the  minors  died 
childless,  it  is  held  that  it  clearly 
appears  after  the  payment  of  specific 
legacies,  that  the  residue  of  the  es- 
tate should  be  equally  divided  into 
four  parts,  and  that  the  devisees 
should  take  per  stirpes,  and  that  there 
is  nothing  in  the  contest  which  could 
be  construed  into  an  intention  to  give 
either  branch  less  than  one-fourth. 
Corley  v.  Hal,  2  Ky.  Opin.  180. 

(C)  SURVIVORSHIP,  REPRESENTA- 
TION AND  SUBSTITUTION. 

§536.  Succession  on  death  of  devisee 
or  legatee  before  gift  tal<es  ef- 
fect in  general. 
The   devise   to   the   granddaughter, 
by  her    death,    being    void,    the   re- 
mainder interest  passed   by  the   will 
to  the  testator's  brothers  and  sisters. 
Trumbo    v.    Magowan's   Admr.,    4 
Ky.  Opin.  98. 

A  clause  in  a  will:  "Should  any  of 
my  children  die  before  they  have 
attained  21  years  of  age,  or  have  chil- 
dren, then  their  estate  hereby  de- 
vised is  to  be  equally  divided  be- 
tween all  my  children,"  means  "chil- 
dren living  at  the  death  of  the  de- 
visee." 

Thomas  v.  Dean,  4  Ky.  Opin.  424. 

Under  a  clause  in  a  will:  "Should 
any  of  my  children  die  before  they 
have  attained  21  years  of  age,  or  have 
children,  then  their  estate  hereby  de- 
vised is  to  be  equally  divided  be- 
tween all  my  children,"  where  a  de- 
visee married  before  she  was  21  years 
of  age,  and  had  one  child  which  died 
a  few  days  before  its  mother,  the  hus- 
band can  not  inherit  or  take  under 
the  will,  since  the  estate  descended 
to  the  brothers  and  sisters  of  the  de- 
ceased wife. 

Thomas  v.  Dean,  4  Ky.  Opin.  424. 

Under  the  statutes  (Gen.  Stats.,  ch. 
50.  art  2),  where  the  devisee  dies 
without  descendants,  and  before  the 
testator,  the  Joint  tenants  or  those 
Jointly  interested  in  the  subject-mat- 
ter devised  take  by  survivorship. 
Murray  v.  Murray,  11  Ky.  Opin. 
121. 


§537.  Death  of  devisee  or  legatee  aa 

contingency. 

§  538. Time  of  death  in  general. 

Where,  after  a  testator  had  provided 
by  his  will  for  his  wife,  he  provided 
that  the  remainder  of  his  estate  should 
be  divided  among  his  children  and 
their  heirs,  "deducting  from  the  shares 
of  the  following  named  children  the 
amounts  made  to  them,  namely  *  ♦  • 
Kate  Caldwell,  four  hundred  dollars 
for  a  negro  girl  and  horse  and  saddle, 
and  besides  which  I  give  her  daughter. 
Ruby  Caldwell,  one  thousand  dollars, 
as  her  legacy  in  full  in  my  estate,"  it 
was  held  that  where  his  daughter, 
Kate  Caldwell,  died  before  he  did. 
Ruby  took  only  the  one  thousand  dol- 
lars and  no  more. 

Caldwell     v.    Glasscock,     13     Ky. 

Opin.  215. 

§541.  Death   coupled   with   other  con- 
tingency. 

§545. Dying  without  iasue. 

Where  a  clause  in  a  will  provides 
that,  "should  any  one  of  my  children 
depart  this  life  without  issue  of  their 
body,  it  is  my  wish  that  their  part 
of  my  estate  revert  to  their  surviving 
brothers  and  sisters,"  it  is  held  it 
should  be  construed  to  mean  the  death 
of  the  legatee  (child)  after  that  of 
the  testator  and  before  the  time  of 
distribution,  or  when  the  legacy  may 
be  reduced  to  possession. 

Covington  v.  Shanklin,  8  Ky.  Opin. 
346. 

§546.  Survivorship. 

Where  a  will  provides:  "All  the  es- 
tate loaned  to  testator's  wife,  except 
the  land  already  disposed  of,  shall 
be  divided  into  six  equal  parts,  giv- 
ing to  the  grandsons  one  equal  part 
with  the  testator's  children,  and  if 
either  one  of  the  six  shall  be  dead 
(that  is,  at  the  death  of  the  wife), 
leaving  no  child  or  children,  then  his 
or  her  part,  so  dying,  is  to  revert 
back  to  the  testator's  estate  and  be 
equally  divided  among  his  surviving 
children  and  the  children  of  such  as 
may  be  dead,"  it  was  the  intention 
of  the  testator  that  if  either  of  his 
children  or  grandchildren  died  with- 
out issue  that  his  or  her  part  should 
revert  back  to  the  survivors. 

Roberts      v.      Ultlnger,      5      Ky. 
Opin.   576. 
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Where  a  will  provides:  "I  give  and 
bequeath  to  my  son,  H,  under  the  re- 1 
serves  contained  in  this  will,  and  after 
the  death  of  my  beloved  wife,  the 
plantation  whereon  I  now  live,  at  the 
death  of  his  said  mother,  to  him  and 
his  heirs  forever.  It  is  also  my  will 
and  desire  that  if  either  of  my  chil- 
dren die  without  lawfully  begotten 
heirs  of  their  own  body,  that  then  in 
that  case,  that  part  of  my  estate  de- 
vised to  them  to  be  divided  between 
the  sur\'iving  children  and  their  heirs 
forever,"  the  will  vests  in  the  appel- 
lant an  indefeasible  title  to  the  land. 
Hunter  v.  Veal  &  Darnaby,  4  K}'. 
Opin.  667. 

§553.  Substitution. 

§555. Substitution     of     issues     or 

others  in  general. 
Where  there  is  a  devise  over  in  the 
event  of  the  death  of  the  preceding 
devisee,  it  refers  to  the  event  happen- 
ing during  the  life  of  the  testator. 
Wills  V.  Franklin,  8  Ky.  Opin.  185. 

(D)    DESCRIPTION    OF    PROPERTY. 

§560.  Real  property  and  interest 
therein  in  general. 
Where  a  testator  gave  the  land  in 
contest  to  his  daughter  and  her  chil- 
dren for  a  home,  and  under  that  gift 
she  occupied  the  place  as  her  own 
for  more  than  twenty-five  years,  a  de- 
vise of  his  remaining  estate  to  his 
other  children  was  not  intended  to 
include  this  property. 

Dykes   v.   Epperson,   1   Ky.   Opin. 
24. 

A  bequest  to  a  brother  of  $5,000  to 
be  given  by  him  to  some  charitable 
purpose,  and  a  codicil  which  gives 
to  said  brother  one-eighth  of  the  en- 
tire estate,  examined  and  held  not  to 
be  incohsistent  in  that  both  payments 
should  be  made  out  of  the  estate. 

Garvin's    E^xr.    v.    Garvin,    2    Ky. 
Opin.  564. 

§  561.  Particular  description  of  specific 
real  property. 
Where  by  will  a  farm  is  devised 
and  described  as  situated  on  the  Ohio 
river  at  the  mouth  of  Cave  Run  in 
Jefferson  County,  Kentucky,  and  the 
testator  after  the  execution  of  the 
will   acquired   additional   land   adjoin- 


ing, which  at  the  testator's  death 
constituted  a  part  of  his  farm  situated 
at  the  mouth  of  Cave  Run,  it  passed 
under  such  devise  to  the  devisee. 
Garrison  v.  Garrison,  10  Ky.  Opin. 
43. 

§567.  Amount  of  pecuniary   legacy. 

Where  in  a  will  the  testator  devises 
to  his  children,  naming  them,  "all  the 
residue  of  my  estate,  both  real  and 
personal,  subject  to  the  following  con- 
ditions," then  following  by  charging 
some  of  them  with  advancements,  and 
by  a  later  item  of  the  will  provides 
that  "It  is  my  will  to  hereby  bequeath 
to  my  infant  son,  Butler,  the  sum  of 
$3,000,"  etc.,  it  is  held  to  mean  that 
the  testator  intended  that  his  infant 
son  should  receive  that  sum  at  all 
events  whether  the  other  children 
should  receive  as  much  or  any  proper- 
ty, whatever,  and  that  said  sum  was 
all  he  should  receive  of  said  estate. 
Garvey's  B)xr.  v.  Garvey,  13  Ky. 
Opin.  968. 

§586.  Residuary  clause. 

Where  the  residuary  estate  was  de- 
vised to  the  descendants  of  the  testa^ 
tor's  three  uncles  and  the  children  of 
descendants  of  such  as  are  dead,  the 
right  of  A,  or  her  descendants,  to  par- 
ticipate in  the  estate  was  not  estab- 
lished, it  not  being  shown  that  A  was 
alive  at  the  time  of  the  testator's 
death,  or  that  she  died  leaving  chil- 
dren. 

Brown's  Exr.  v.  Commonwealth,  7 
Ky.  Opin.  718. 


-General  residue. 


§587.^ 

A  will  construed  and  held  to  pass 
to  a  legatee  one  half  the  residuary 
personal  estate,  and  that  the  real 
estate  devised  to  such  legatee  passes 
to  the  testator's  heirs  because  of  the 
legatee's  inability  to  take  it. 

House  of  Mercy  of  N.  Y.  v,  Cro- 
mie,  6  Ky.  Opin.  363. 

(E)   NATURE  OF  ESTATES  AND  IN- 
TERESTS   CREATED. 

§596.  Fee  simple. 

A  will  held  to  devise  to  the  testa- 
tor's widow  a  fee  simple  estate  in 
certain  property. 

Sterling  v.  Richmond,  6  Ky.  Opin. 
586. 
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Where  a  will  devised  to  testator's 
daughter  an  undivided  portion  of  his 
homestead,  the  devise  of  the  remaind- 
er to  her  three  children  passed  to  them 
no  other  interest  than  she  had  as  de^ 
visee  for  life;  and  after  the  death  of 
theh-  father,  they  became  entitled  to 
ttie  whole  tract. 

Saffell  v.  Butts,  1  Ky.  Opin.  250. 
• 
No  provision  being  made  in  a  will  to 
affect  the  disposition  of  a  legacy  to  a 
minor  after  he  became  of  age,  it  is 
held  to  become  the  property  of  the 
legatee  in  fee-simple  and  may  be  dis- 
posed of  at  that  time  in  any  manner 
he  may  prescribe. 

Purdy  v.  Purdy's  Exrs.,  1  Ky.  Opin. 
462. 

A  will  conveying  an  estate  to  a  wife 
"and  the  heirs  of  her  body,*'  construc- 
tively imports  .  a  fee-simple  title  in 
her,  and  a  purchaser  from  her  will 
hold  a  fee-simple  interest  indefeasible 
by  her  issue. 

Hughes  y.  Leiber,  2  Ky.  Opin.  594. 

A  devise  to  the  wife  that  she  should 
have  the  sole  control  of  every  specie 
of  the  estate,  to  give  to  whom  and 
when  she  pleases  during  her  natural 
life,  and  after  her  decease,  every 
specie  of  property  that  could  be  found 
to  be  equally  divided  between  the 
children,  does  not  vest  the  wife  with 
the  fee-simple  thereto,  so  that  she  may 
dispose  of  the  estate  to  one  of  the 
heirs  to  the  exclusion  of  all  others. 
Price  V.  Gix,  2  Ky.  Opin.  418. 

A  will  which  devised  land  to  one  E, 
"and  the  heirs  of  her  body  forever," 
creates  in  the  estate  thus  devised  a 
fee-simple  title. 

Sanford  v.  Ekiwards,  2  Ky.  Opin. 
502. 

A  will  construed  to  give  a  son's  wife 
and  children  certain  property  in  fee, 
subject  to  payment  of  taxes  and  ex- 
penses accrued  at  the  death  of  the 
testator. 

Nuckols  V.  Nuckols,  4  Ky.   Opin. 
559. 

Where  a  will  provides  that,  "In 
the  event  of  the  death  of  my  son  J 
without  children,  then,  in  that  event, 
after  the  death  of  my  son  J's  wife, 
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whom  I  will  and  desire  shall  enjoy 
and  have  the  use  of  said  property 
during  her  life,  I  will  all  of  said  es- 
tate of  any  kind  and  description  to 
my  four  grandchildren,  share  and 
share  alike,"  as  J  died  leaving  a  son, 
the  contingency  upon  which  the  de- 
vise over  a  life  estate  to  appellee  did 
not  happen,  and  J  took  the  estate  in 
fee  simple. 

Woods  V.  Woods,  5  Ky.  Opin.  323. 

Under  a  will  providing,  "I  own  a 
brick  house  and  certain  lots  of  ground 
belonging  thereto,  in  Warsaw.  *  ♦  ♦ 
These,  the  said  house  and  lots,  I 
give  and  bequeath  to  my  niece,  Sally 
Elmore,  wife  of  Oliver  Elmore,  and 
her  children;  but  I  design  and  it  is 
my  will  that  this  property  shall  be 
for  the  use  and  benefit  of  my  mother, 
Mary  Spencer,  during  her  natural  life, 
then  to  descend  to  said  Sally  Elmore 
and  her  children  as  aforesaid,"  where 
the  mother  died  before  the  testator, 
it  was  held  that  the  devise  was  in 
fee  simple  to  Sally  Elmore  and  all  of 
her  children  in  equal  parts,  including 
one  born  after  the  execution  of  the 
will. 

Payne  v.  McQuinn's  Exr.,  10  Ky. 
Opin.  17. 

§  597. Words  necessary  or  sufficient 

in  general. 
Where  one  advanced  to  his  son  cer- 
tain property  and  the  son  afterwards 
conveyed  the  property  to  his  father 
to  hold  in  trust  for  the  son's  children, 
and  at  the  death  of  the  father  by  his 
will  he  appoints  another  as  such  trus- 
tee and  directs  the  trustee  that  as 
the  children  of  his  son  became  twenty- 
one  years  old  or  marry,  that  their 
father  and  mother  divide  the  property 
with  them  by  the  consent  of  the  trus- 
tee and  by  the  terms  of  said  will,  and 
further  provided  that  "I  will  to  my 
son,  W.  C.  Jones,  the  tract  of  land  on 
which  he  now  lives,  containing  two 
hundred  and  eighty  acres,  more  or 
less,  and  a  negro  girl  by  the  name  of 
Jane.  •  ♦  •  Now  all  the  foregoing 
property  of  land  and  negroes  and  other 
property,  etc.,  I  leave  to  the  legal 
heirs  of  William  and  Polly,  for  which 
I  charge  him  two  thousand  dollars," 
it  was  held  that  the  will  gave  to  the 
heirs  of  W.   S.  Jones    (his   son)   the 
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property  named  in  the  clause  of  the 
will  referred  to,  to  the  children  of 
his  son,  W.  C.  Jones,  and  charged  two 
thousand  dollars  as  an  advancement 
to  said  son,  which  sum  should  be  de- 
ducted from  other  property  inherited 
from  the  father,  which  was  not  dis- 
posed of  by  the  will. 

Jones  V.  Jones,  Admr.,  9  Ky.  Opin. 
558. 

Where  in  his  will  a  testator  states 
"I  give  the  same  forever  to  the  fol- 
lowing parties,  or  their  heirs,  who 
were  once  my  slaves  under  the  laws 
of  Kentucky,  viz:  Ned  Jackson,  Cor- 
delia, wife  of  Marshall's  Dan,  and  her 
children,  and  Harriett  and  her  chil- 
dren" (describing  certain  property), 
it  is  held  that  the  property  bequeathed 
was  to  be  taken  in  three  parts  only, 
one  to  Jackson,  one  to  Cordelia  and 
one  to  Harriett. 

Burgess*  Exrs.  v.  Jackson,  10  Ky. 
Opin.  201. 

Where  a  will  provides  that  certain 
described  land  shall  be  equally  di- 
vided between  the  testator's  four 
children,  stating  that  "I  wish  the 
property  entailed  to  them  and  their 
heirs,  and  should  either  of  my  chil- 
dren die  without  issue,  I  wish  the  por- 
tion that  might  have  fallen  to  the  de- 
ceased to  be  equally  divided  among 
the  others  above  named,"  it  was  held 
that  each  of  said  children  named  took 
an  absolute  fee  in  the  land  devised. 
Board  of  Foreign  Missions  v.  Lo- 
gan's Admrs.,  10  Ky.  Opin.  202. 

Where  a  testator  provides  "I  will 
and  bequeath  unto  my  daughter,  Eliz- 
abeth  Childers,  the  tract  of  land  I 
purchased  of  James  Wilson,  to  her 
and  her  bodily  heirs  forever,"  it  is 
held  that  the  daughter  was  vested  with 
an  absolute  fee,  the  words  "to  her 
and  her  bodily  heirs  forever"  being 
words  of  limitation  and  creating  an 
estate  tail,  which  is  converted  by 
statute  into  an  absolute  fee. 

Miller  v.  Childers'  Admr.,  11  Ky. 
Opin.  944. 

Where  A  died  leaving  a  will  giving 
certain  real  estate  to  trustees  for  the 
use  of  his  daughters,  and  the  trustees 
held  the  property  for  their  use  until 
their  death  and  then  resigned,  and  the 


daughters  left  children  surviving  them, 
and  the  will  stated  that  the  trustees 
"holding  same  for  the  use  and  bene- 
fit of  her  issue  on  the  same  terms 
and  trust  herein  created  as  to  my 
daughters,  so  far  as  applicable,"  it 
was  held  that  since  the  terms  of  the 
will  are  not  clear  as  to  limiting  the 
estate  of  the  grandchildren  to  ilie 
estates,  such  children  have  the  right 
to  sell  the  same,  and  that  they  hold 
an  absolute  title  by  inheritance. 
Moore  v.  Ormsby,  13  Ky.  Opin. 
80. 

Where  a  testator  devises  an  estate 
to  his  children  and  provides  that  "In 
case  either  of  my  daughters,  Euphenia 
R.  or  Hettle  C.  Cunningham,  should 
die  without  children,  then  and  in  that 
event  it  is  my  will,  and  I  so  direct 
that  the  estate  of  the  one  dying  shall 
be  equally  divided  among  all  my  other 
living  children,"  such  estate  so  vested 
is  an  absolute  one,  and  the  phrase 
"should  die  without  children"  refers 
to  the  time  of  the  distribution  of  the 
estate  which  is  to  be  on  the  arrival  of 
the  devisee  at  the  age  of  twenty-one 
years. 

Cunningham   v.    Wathen,   13    Ky. 
Opin.   141. 

Where  a  testator  appoints  executors 
and  directs  them  to  invest  money  in 
their  names  for  his  daughter  "in  such 
real  estate  as  she  may  desire  and  the 
title  to  be  in  her  and  her  heirs,  and 
if  she  dies  without  issue,  it  is  to  be 
used  like  other  property  belonging  to 
me,"  the  daughter  then  being  single, 
the  testator  meant  that  if  the  daugh- 
ter died  without  issue  prior  to  his 
death  the  property  thus  devised  was 
to  become  a  part  of  his  estate,  and  he 
did  not  place  any  limitation  on  her 
estate  if  she  outlived  him,  but  meant 
to  give  her  a  fee  simple  estate. 

El  parte  Strossman,  13  Ky.  Opin. 
410. 

§599. Implication    in    general. 

Where  a  testator  by  his  will  freed 
his  slaves  and  devised  a  house  and 
lot  to  his  executors  in  trust  for  such 
slaves,  and  set  apart  to  each  his  or 
her  part  of  said  house,  and  provided 
if  any  of  them  should  fail  to  occupy 
their  part  they  should  have  no  power 
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to  put  tenants  Into  it,  and  directed 
"that  when  it  shall  become  difficult  for 
said  slaves  and  their  offsprings  to  oc- 
cupy said  house  and  lot,  owing  to  the 
great  increase  in  their  number,  that 
it  shall  be  advantageous  to  them  all 
to  sell  said  house  and  improvements, 
my  executors  shall  do  so,  and  the  pro- 
ceeds of  sale  shall  be  Invested  for 
their  benefit  in  some  way,  so  as  to 
accrue  to  them  the  greatest  permanent 
benefit.  The  portions  of  all  ♦  *  ♦ 
to  be  equal,  the  children  of  any  that 
may  have  died  taking  the  portion  of 
the  ancestor;  and  if  any  die  leaving  no 
issue,  the  interest  of  that  one  or 
more  ♦  ♦  ♦  to  go  to  the  sur- 
vivors," it  was  held  that  the  executors 
were  to  decide  when  a  sale  was  nec- 
essary, and  where  the  executors  are 
dead  the  chancellor,  having  all  the  in- 
terested parties  before  him,  has  the 
power  to  do  what  the  executors  might 
have  done,  and  having  acted,  his  action 
is  conclusive  until  reversed  or  set 
aside,  and  that  under  such  will  the 
devisees  named  took  an  estate  in  fee, 
and  hence  it  was  not  necessary  to 
name  children  of  devisees  who  were 
alive  as  parties  to  a  proceeding  to 
sell. 

Klair  v.  Asby,  8  Ky.  Opin.  894. 

When  by  will  the  testator  uses  the 
words  to  a  person  "and  his  heirs  by 
his  present  wife  to  have  and  to  hold 
to  him  and  his  heirs  by  his  present 
wife  forever,"  it  is  held  that  the  word 
heirs  is  used  in  the  sense  of  children, 
and  that  the  person  named  and  his 
children  took  a  present  absolute  estate 
in  the  land  devised. 

Glover  v.  Carter,  8  Ky.  Opin.  675. 

Where  in  the  second  clause  of  his 
will  a  testator,  in  order  to  guard 
against  the  contingency  of  his  daugh- 
ter's dying  before  his  wife,  to  whom 
he  had  given  a  life  estate,  gave  to  his 
daughters  "and  their  descendants"  the 
fee  simple,  and  in  clause  3  of  such 
will  gave  to  such  daughters  said  real 
estate  absolutely,  it  was  his  intention 
to  give  the  daughters  a  fee,  and  to  his 
wife  the  life  estate. 

Elalcllffe  V.  Bell,  9  Ky.  Opin.  665. 

§600. General    devise    with    power 

of  disposition. 
Where,  in  a  will  in  which  the  wife 


is  given  the  right  to  sell  and  dispose 
of  property  and  reinvest  the  proceeds 
as  she  may  see  proper,  the  language 
has  no  doubtful  meaning,  she  may  sell 
such  property,  and  the  purchaser 
thereof  can  not  be  defeated  in  his 
title  by  children  of  such  widow,  un- 
der a  claim  that  her  right  is  only  to 
sell  a  life  estate  in  such  property. 
Anderson  v.  Miller,  9  Ky.  Opin. 
289. 

Where  a  will  devises  to  the  testa- 
tor's wife  real  and  personal  property, 
to  be  held  in  trust  for  the  use  and 
benefit  of  herself  and  children,  em- 
powering her  to  make  advancements 
at  her  discretion  to  the  children  as 
they  shall  become  of  age  or  marry, 
and  expressly  authorizes  her  to  sell 
the  lands  devised,  in  case  she  shall 
wish  to  move  to  another  locality,  a 
purchaser  from  her  is  not  bound  to 
see  that  she  does  remove;  nor  can 
he  require  her  to  establish  the  fact 
that  she  in  good  faith  does  desire 
to  remove  to  another  locality. 

Daugherty  v.  Lyle's  Exrx.,  9  Ky. 
Opin.  730. 

§601. Limitations     or     other     pro- 
visions  repugnant  to   or   incon- 
sistent with  devise  in  fee. 
Where    different    interests    are    de- 
vised to  named  heirs  and  it  is  pro- 
vided that  one  of  the  heirs  shall  hold 
the  interest  of  the  others  in  trust,  it 
does  not  mean  that  the  legatee  and 
trustee  takes  his  own  interest  in  trust 
for  himself,  but  in  his  case  the  devise 
is  absolute  and  without  limitation  or 
restriction. 

Henderson's  Exr.  v.  Henderson,  11 
Ky.  Opin.  172. 

§602.  Qualified   or  defeasible  fees. 

A  devise  in  real  and  personal  estate 
to  children  in  fee,  is  not  made  de- 
feasible by  the  declaration,  "should 
either  of  my  children  die  without 
children,  the  surviving  children  to  in- 
herit," as  it  is  not  a  limitation  of  the 
title  or  a  restraint  on  the  Jus  disper- 
endi. 

Vick  V.  Barclay,  4  Ky.  Opin.  77. 

Where  by  the  terms  of  a  will,  a  leg- 
acy was  made  to  minors,  payable  to 
them  when  they  arrived  at  the  age  of 
twenty-one    years,    respectively,    and 
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concludes  with  the  following  clause: 
"But  in  no  event  shall  the  mother  of 
said  five  last  named  children  Inherit 
or  have  any  part  of  said  fund;  but  in 
case  any  one  of  the  children  dies  be- 
fore receiving  the  bequest,  then  those 
living  shall  have  it  in  equal  parts;" 
it  does  not  prohibit  the  assignment  by 
one  of  said  heirs  to  the  mother,  of  his 
interest,  after  he  had  become  twenty- 
one  years  of  age,  the  amount  of  the 
legacy  due  to  him  not  having  been  paid 
up  to  the  time  of  said  assignment. 
Purdy  V.  Purdy's  Exrs.,  1  Ky.  Opin. 
462. 

A  provision  of  a  will,  that  after  the 
death  of  the  devisee,  "every  species 
of  the  property  that  could  be  found," 
would  imply,  that  should  any  of  the 
estate  be  alienated,  so  much  thereof 
as  should  remain  in  kind  and  could  be 
identified,  should  be  distributed 
equally  among  the  legatees;  and  this 
express  limitation  upon  the  exercise  of 
power  to  dispose  of  the  estate  only 
during  life,  is  a  limitation  on  the  es- 
tate, and  not  on  the  power  conferred 
by  will. 

Price  V.  Gix,  2  Ky.  Opin.  418. 

Where  it  is  provided  in  a  will  that 
the  property  of  the  testator  shall  go 
to  his  two  children  share  and  share 
alike,  with  a  limitation  over  in  the 
event  they  should  die  under  the  age 
of  twenty-one  years  or  without  issue, 
it  is  held  that  if  such  children  attain 
their  majority  their  estate  becomes 
absolute  and  indefeasible,  although 
they  may  die  thereafter  without  issue. 
Darnell  v.  Grain's  Guardian,  10 
Ky.  Opin.  829. 

Where,  after  a  testator  had  devised 
certain  specific  legacies,  he  provided 
that  "My  six  children  not  provided  for 
[naming  them]  are  to  have  the  bal- 
ance of  my  estate  not  disposed  of," 
it  is  held  that  this  gave  to  them  an 
absolute  estate;  and  when  he  provided 
further  that  "In  case  of  the  death  of 
any  of  my  children  without  bodily 
heirs  their  landed  estate  to  revert 
back  to  their  brothers  and  sisters,"  it 
was  a  defeasible  fee,  the  children  tak- 
ing -from  the  father  if  any  survived 
him,  and  if  not  the  estate  to  go  to  his 
brothers  and  sisters. 

Cleveland    v.    Cleveland,    12    Ky. 
Opin.  181. 


Where  a  will  provides  that  "I  give 
and  devise  unto  my  son  (naming  him) 
all  my  estate,  real,  personal  and  mixed 
in  possession,  remainder  and  reversion 
wheresoever  situated  (excepting  cer- 
tain property).  Should,  however,  my 
son  die  without  leaving  issue  then  liT- 
ing,  it  is  my  purpose  to  bestow  my  es- 
tate, for  the  purpose  of  benefiting  or- 
phan children.  Therefore,  upon  the 
conditions  aforesaid  I  will  and  be- 
queath the  estate  duly  given  to  my 
son  to  the  founding  and  endowing  an 
Orphan  Asylum,"  etc.,  and  after  the 
death  of  the  testatrix  the  son  married 
and  died,  leaving  no  issue  alive,  bat 
leaving  a  widow,  it  was  held  that  the 
term  "issue  then  living"  has  reference 
to  the  date  of  the  death  of  the  devisee, 
and  that  rents  accruing  on  said  estate, 
after  the  death  of  the  testatrix  and 
before  the  death  of  the  son,  upon  the 
death  of  the  son,  belong  to  his  estate, 
and  that  the  estate  taken  by  the  son 
w^as  a  defeasible  fee. 

Lynn  v.  Kenedy,  13  Ky.  Opin.  378. 

Where  a  testator  by  will  provided: 
"I  bequeath  to  my  wife,  *  *  *  all 
my  lands,  money  and  stock,  in  fact 
everything  I  possess;  she  acting  as  ad- 
ministrator and  guardian  for  my  chil- 
dren, she  having  full  and  entire  con- 
trol of  all  my  lands,  stock  and  money 
without  any  security  whatever  being 
exacted  of  her.  If  said  wife  should  at 
any  time  marry,  then  I  wish  the  said 
Harriet  B,  Cure  ton  (wife)  to  retain 
one-third  of  my  estate,  the  remainder 
to  be  equally  divided  among  my  four 
children  (naming  them),"  and  his 
widow  remarried  within  a  year  and 
upon  her  death  left  surviving  her  In 
addition  to  said  four  children,  a  hus- 
band and  two  children  by  him,"  it  was 
held  that  the  will  means  that  in  the 
event  of  the  widow's  remarriage  she 
was  to  retain  one-third  of  the  estate 
as  her  own  and  not  that  she  should 
have  the  same  kind  of  an  estate  ta 
one-third  of  it  that  she  had  in  the  en- 
tire estate  during  widowhood. 

Cureton   v.   Porter,   13   Ky.   Opin. 
465. 

§  603.  Conditional  fees. 

No  statutory  limitation  can  relieve 
a  devisee  of  the  liability  upon  which 
his  title  depends. 

Thomas  v.  Greenwad's  Exr.,  1  Ky. 
Opin.  365. 
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If  property  be  devised  to  one  with 
limitation  over  in  the  event  he  dies 
before  reaching  twenty-one  years  of 
age,  or  without  issue,  the  devisee's  ti- 
tle is  absolute  on  his  reaching  twenty- 
one  years  of  age,  although  he  dies 
without  Issue. 

McCUntock  v.  Thompson,  10  Ky. 
Opln.  426. 

Where  a  testator  devised  land  to 
his  wife  for  life,  "and  at  her  death  to 
belong  to  her  daughter,  Elizabeth,  and 
her  heirs  forever,  and  in  case  Eliza- 
beth should  die  without  any  heir,  the 
land  is  to  belong  to  Jane  Alvey  and 
her  heirs,"  and  the  life  tenant  dies 
and  Elizabeth  marries,  has  children, 
and  dies,  leaving  such  children  surviv- 
ing her,  it  is  held  that  the  devise  to 
Elizabeth  was  a  conditional  fee,  to 
be  divested  if  she  died  without  chil- 
dren. 

Hayden  v.  Wilson,  12  Ky.  Opin.  25. 

§604.  Estates  tail. 

Where  in  a  will  the  testator  gives 
property  to  his  daughter  "and  her  bod- 
ily heirs"  the  words  "her  bodily  heirs" 
are  appropriate  to  create  an  estate  tail 
and  this  is  an  estate  in  fee  simple  un- 
der our  statutes,  but  such  words  may 
operate  not  as  words  of  limitation  but 
of  purchase,  if  so  Intended  by  the  tes- 
tator and  in  such  a  case  may  be  equiv- 
alent to  the  words  "her  children."  If 
such  words  are  used  to  denote  a  par- 
ticular person  or  class  they  are  words 
of  purchase,  but  when  used  to  denote 
the  entire  line  of  heirs  in  succession 
*  of  the  sort  named  they  are  words  of 
limitation  and  will  create  an  estate 
tail;  and  if  used  thus  to  create  an  es- 
tate tail  and  the  daughter  dies  after 
the  probate  of  the  will,  leaving  a 
daughter,  the  daughter  takes  a  fee 
and  the  husband  of  the  mother  is  not 
entitled  to  hold  it  by  curtesy. 

Northcutt  V.  Curry,  13  Ky.  Opin. 
262. 

§  607. Conversion  into  fee-simpie  or 

other  estate  under  statutory  pro- 
vision. 
Where  a  devise  is  to  a  named  wom- 
an and  the  heirs  of  her  body,  it  creates 
an  estate  tail,  and  she  will  take  an 
absolute  estate;  but  where  a  devise 
is  to  a  named  woman  for  life  with  re- 
mainder to  the  heirs  of  her  body,  her 


children,  who  are  the  devisees  of  the 
remainder,  will  take  an  absolute  es- 
tate. 

Allen  V.  Terrell,  10  Ky.  Opin.  786. 

§609.  Absolute     estate     in     personal 
property. 
A  will  was  held  to  give  all  of  the 
testator's  personal  estate  to  his  wife 
without  restriction  or  encumbrance. 
Johnson  v.  Johnson,  7  Ky.  Opin. 
399. 

§613.  Life  estates. 

The  devise  of  personal  property  to 
the  testator's  widow  for  life  without 
requiring  a  bond  to  protect  remainder- 
men confers  upon  her  the  right  to  its 
possession  and  use  without  execution 
of  bond  to  remaindermen. 

Denton's   Exr.   v.   Parker,    6    Ky. 
Opin.  227. 

Where  a  testator  by  will,  after  he 
had  bequeathed  to  his  wife  during  life 
or  widowhood  all  his  estate  after  pay- 
ment of  his  debts,  contains  the  clause 
"with  full  power  to  sell  any  land  or 
anything  else  that  she  thinks  proper, 
to  make  or  receive  deeds  for  lands  or 
anything  she  may  sell  or  buy,  and  at 
her  death,  or  at  any  other  time  she 
may  think  proper  to  give  up  the  whole 
or  part  of  the  property,  it  is  to  be 
equally  divided  between  my  sons,  W. 
and  L.,"  etc.;  while  this  would  give 
the  wife  the  power  to  sell  and  convert 
the  land  into  money  for  her  own  bona 
fide  use  during  life,  there  is  a  trust  for 
the  benefit  of  the  devisees,  to  be 
shared  equally  at  her  death,  or  sooner 
should  she  surrender  same;  and  she 
has  no  power  to  prefer  one  of  the  lega- 
tees to  the  others,  or  give  either  one 
advantage  at  the  other's  expense; 
since  to  do  so  would  be  a  violation  of 
the  trust,  and  contrary  to  the  testa- 
tor's intention. 

Sebree  v.  Sebree,  2  Ky.  Opin.  447. 

A  restriction  in  a  will,  to  dispose  of 
property  "during  her  life,"  is  held  to 
mean  that  the  title  passed  by  the  devi- 
see should  not  extend  beyond  her 
death. 

Price  V.  Gix,  2  Ky.  Opin.  418. 

Where  a  will  provided  that  B.  should 
have  an  estate  for  life  in  the  lands 
devised,  determinable  at  the  pleasure 
of  B.,  and  that  N.  was  to  have  a  home 
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with  B.  on  the  land  thus  devised,  as 
long  as  B.  retained  possession;  and 
further  directs  that  if  B.  should  wish 
at  any  time  to  give  up  the  premises, 
said  lands  should  be  sold,  and  the 
proceeds  divided  among  the  benefi- 
ciaries named;  it  constitutes  a  deter- 
minable estate  by  the  voluntary  sur- 
render of  same  by  B.,  but  annexed 
no  forfeiture  by  refusal  on  her  part  to 
permit  N.  to  reside  with  her;  and 
upon  application  by  N.  for  a  residence 
with  B.  and  refusal  by  B.  to  permit 
such  residence,  an  action  by  N.  could 
be  maintained. 

Barker   v.    Hudley,    4    Ky.    Opin. 
342. 

A  will  providing:  "I  bequeath  to  my 
beloved  wife  during  her  life,  to  have 
and  use  the  same  to  her  own  use,  hav- 
ing no  legitimate  children,"  followed 
by  a  clause  "after  the  death  of  my 
wife  the  estate  she  leaves,  to  descend 
to  my  granddaughter,"  is  held  to  cre- 
ate a  life  estate  only,  though  the  lega- 
tee provided  for,  died  before  the  tes- 
tator. 

Trumbo   v.   Magowan's   Admr.,    4 
Ky.  Opin.  98. 

Where  a  will  provides:  "I  will  and 
bequeath  to  Harriet  Evans  twenty 
acres  of  land,  to  hers  and  her  chil- 
dren's," etc.  "If  she,  Harriet,  should 
prefer  selling  the  land  1  authorize  my 
executor  to  sell  it  for  her  and  Invest 
the  money  in  any  safe  manner  for 
the  benefit  of  her  and  her  children," 
the  force,  and  the  second  judgment 
for  the  sole  discretion  to  be  exercised 
as  to  whether  or  not  a  sale  is  to  be 
made  of  the  property  is  left  with  Har- 
riet Evans  alone,  but  the  power  to  sell 
and  reinvest  the  proceeds  is  with  the 
executor;  the  intention  of  the  devisor 
being  to  give  Harriet  a  life  estate  in 
the  land,  with  remainder  to  her  chil- 
dren. 

Reed  v.  Reed,  5  Ky.  Opin.  408. 

Under  the  will:  "I  will  and  be- 
queath the  residue  of  my  estate  to  my 
wife,  to  be  used,  controlled,  managed 
and  possessed  by  her,  in  order  that 
she  may  be  able  to  raise  and  educate 
our  infant  children.  If  any  of  our 
children  shall  become  of  lawful  age 
and  need  some  assistance  during  the 
time  that  my  wife  retains  all  the  es- 
tate, I  want  her  to  afford  them  such 


assistance  as  she  may  be  able  to  do 
without  inconvenience  to  herself,  pro- 
vided my  wife  shall  at  any  time  see 
proper  to  marry,  then,  in  that  case, 
my  will  is  that  she  shall  have  one 
lawful  third  of  my  estate  during  her 
natural  life,  and  after  her  death  re- 
turned to  my  children,"  the  wife  took 
a  life  estate  only. 

Sloan  V.  Stone,  5  Ky.  Opin.  310. 

A  will  held  to  grant  to  a  tenant  in 
possession  of  land  a  life  estate  with 
contingent  remainder  to  others  depen- 
dent on  their  surviving  the  tenant. 
Shelton   v.    Shelton,    6   Ky.  Oprn. 
254. 

A  daughter  takes  only  a  life  estate, 
where  it  is  stated  in  a  will,  after  giv- 
ing certain  property  to  the  daughter, 
that  "But,  as  I  have  before  stated,  all 
that    I    give    to    my   daughter,    Mary 

*  ♦  *  is  for  her  use  and  benefit  dur- 
ing her  natural  life  and  then  to  the 
heirs  of  her  body,  if  any,  and  if  none, 
then  to  be  disposed  of  as  hereinbefore 
mentioned." 

Beach  v.  Martin's  Trustee,  10  Ey. 
Opin.  431. 

A  will  stating  that,  "I  give  and  be- 
queath to  my  son  ♦  •  ♦  the  tract 
of  land  on  which  he  is  now  living, 
known  as  the  Shipley  tract,  containing 
200     acres,    *    *    *    the     said    land 

•  ♦  ♦  I  give  to  my  son  *  *  ♦ 
during  his  life  and  after  his  death  to 
his  heirs  at  law  to  be  by  him  and 
them  possessed  and  enjoyed  forever," 
conveys  to  the  son  a  life  estate  only. 

McClary  v.  Bridges,  13  Ky.  Opin. 
64. 

§  614. Words  necessary  or  sufficient 

In  general. 
Where  a  will  bequeaths  a  life  estate 
in  real  estate  to  three  persons,  and 
after  probate  two  of  such  devisees  die. 
the  third  is  entitled  to  a  life  estate  in 
all  of  the  land  and  the  owner  of  the 
fee  can  not  take  the  possession  until 
after  the  death  of  the  life  tenant. 

Spencer  v.   Spencer,  8  Ky.  Opin. 

618. 

Where  a  testator  devises  a  life  es- 
tate to  his  widow,  and  provides  that 
after  her  death  the  one-half  of  his 
property  then  remaining  shall  be  di- 
vided between  his  brothers  and   sis- 
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ters,  the  law  will  give  such  brothers 
and  sisters  the  one-half  of  the  estate 
after  the  payment  of  the  debts  owing 
by  the  widow  at  the  time  of  her  death. 
Logan  y.  Smith,  9  Ky.  Opin.  231. 

Where  a  testator  devises  a  life  es- 
tate to  his  son,  but  provides  that  "upon 
the  death  of  my  son,  John,  his  wife 
living,  she  is  to  possess  his  portion  of 
his  life  estate  during  her  widowhood 
for  the  raising  and  education  of  his 
children,  but  upon  her  marriage  the 
whole  of  his  life  estate  is  to  pass  to 
her  children  in  fee,  share  and  share 
alike  according  to  value,"  it  is  held 
that  the  estate  is  not  to  pass  to  the 
children  when  they  are  raised  and  edu- 
cated, but  when  their  mother  ceases 
to  be  a  widow,  and  until  that  event 
she  is  entitled  to  the  possession  and 
enjoyment  of  the  estate. 

Reid   V.    Bowman's    Exr.,    10    Ky. 
Opin.  789. 

Where  a  bequest  reads  "to  my  son- 
in-law  ♦  ♦  ♦  and  my  daughter  Aim 
Maria  Denny"  certain  real  estate  to 
be  theirs  during  the  natural  life  of 
my  daughter  *  *  *  and  so  long 
thereafter  as  there  may  be  a  living 
heir  or  heirs  of  her  body  *  ♦  *; 
and  in  the  event  at  any  time  of  the 
failure  or  extinction  of  an  heir  or 
heirs  *  *  *  then  and  in  that  case 
all  right  and  title,  as  well  as  the  pos- 
session of,  in  and  to  said  490  acres  of 
land,  shall  revert  and  descend  to  and 
invest  in  my  son  James  A.  Morgan, 
and  his  heirs,"  it  is  held  that  the 
daughter  took  a  life  estate  Jointly  with 
her  husband  and  after  her  death  it 
gave  him  a  life  estate  subject  to  de- 
termination by  the  failure  of  issue  of 
the  body  of  the  wife  in  his  lifetime, 
with  remainder  in  fee  simple  to  the 
heirs  of  the  body  of  said  daughter  of 
the  testator. 

Morgan   v.   Denny,   10   Ky.   Opin. 
796. 

Where  a  testator  gave  the  residue 
of  his  estate. after  the  payment  of  his 
debts  and  the  payment  of  certain  lega- 
cies to  his  wife  during  her  life,  and  di- 
rected that  at  her  death  all  he  had 
received  by  her  should  go  to  her  chil- 
dren, and  the  "balance  of  his  estate, 
if  any  be  left  at  her  death,  to  be 
equally  divided  between  his  own  broth- 


ers and  sisters,"  the  word  "balance" 
means  that  which  shall  remain  after 
deducting  that  which  he  gives  to  his 
wife's  children,  and  the  widow  was 
given  only  a  life  estate  in  the  land, 
and  the  remainder  can  not  be  sub- 
jected to  her  debts. 

Baldock    v.    Richardson,    10    Ky. 
Opin.  834. 

Where  a  testator  provided  as  fol- 
lows: "I  give  and  bequeath  to  James 
Nelson's  children  ♦  •  •  one  equal 
portion  of  my  estate,  •  *  *  but 
their  father  is  to  occupy,  manage  and 
control  the  said  portion  for  them  dur- 
ing his  life,  and  then  a  division  shall 
be  made  between  said  children,  but 
he  is  not  to  dispose  of  or  sell  any  por- 
tion of  it;  nor  is  he  to  be  responsible 
for  any  profit  or  use  of  said  portion, 
nor  is  said  portion  nor  any  interest  or 
profit  of  the  same  to  be  liable  for  his 
debts  in  any  event,"  it  was  held  that 
such  terms  created  in  the  son  a  life 
estate. 

Nelson  v.  Nelson,  10  Ky.  Opin.  937. 

In  construing  a  will,  the  intention  of 
the  testator  when  ascertained  must 
control,  and  where  a  testator  by  the 
fifth  clause  of  his  will  provides  that 
"All  the  rest  ajid  residue  of  my  es- 
tate, real,  personal  and  mixed,  I  de- 
vise and  bequeath  to  my  five  children 
(naming  them),  to  be  divided  among 
them  equally,  share  and  share  alike, 
but  upon  the  conditions,  restrictions 
and  limitations  hereinafter  set  out," 
and  by  the  ninth  clause  provides  that 
"I  hereby  invest  my  executors  ♦  ♦  * 
with  full  title  to  all  my  lands  and  au- 
thorize them  to  sell  any  part  or  por- 
tion thereof  ♦  ♦  *  And  I  author- 
ize and  direct  my  executors  to  make 
a  division  of  my  estate  as  herein  pro- 
vided, and  in  conveying  to  my  daugh- 
ters their  share  ♦  •  ♦  of  my  lands 
I  direct  my  executors  to  convey  to  said 
daughters  respectively,  for  their  sole 
and  separate  use  during  their  lives, 
and  at  their  death  to  their  child  or 
children,"  it  is  held  that  said  daugh- 
ters took  only  a  life  estate  in  such 
lands,  and  where  one  of  them  died  be- 
!  fore  any  conveyance  to  her,  not  leav- 
ing any  child  or  children,  her  share 
of  said  estate  will  be  distributed  and 
among  all  of  the  heirs  of  the  testator. 
Hoskins  v.  Arterburn,  13  Ky.  Opin. 
615. 
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§  615. Implication. 

Where  a  widow  by  will  is  given  a 
life  estate,  with  the  burden  of  sup- 
porting and  educating  the  children 
out  of  the  estate,  she  has  no  power  to 
give  the  whole  estate  to  one  of  the 
children  or  to  expend  it  to  her  own 
use. 

Forsythe   v.   Alexander's   Exr.,    8 
Ky.  Opln.  486. 

Where  by  a  will  the  wife  is  given 
property  for  life,  with  power  to  sell, 
and  she  dies  after  receiving  the  prop- 
erty without  selling  it,  at  her  death 
her  heirs  will  inherit  no  part  of  such 
property,  but  it  will  descend  to  the 
heirs  of  the  testator. 

Stotts  V.  Cundiff,  S-Ky.  Opin.  291. 

§616. Devise    or    bequest    for    life 

with  power  of  control  or  dispo- 
aition. 
Where  a  will  provides  that  the  tes- 
tator's wife  should  have  all  his  real 
estate  to  do  with  as  she  pleases  dur- 
ing her  life,  the  remainder  at  her 
death  to  be  sold  and  the  proceeds  di- 
vided equally  among  his  brothers  and 
sister,  it  relates  to  what  remains  after 
the  sale  of  so  much  as  is  necessary 
to  pay  a  certain  legacy  which  is  made 
a  charge  thereon,  and  not  to  a  sale 
for  the  wife's  own  use. 

Johnson  v.  Johnson,  7  Ky.  Opin. 
399. 

A  devise  held  to  convey  to  the  tes- 
tator's widow  a  life  estate  with  power 
of  disposition  of  the  property  by  the 
life  tenant. 

Smock  V.  Smock,  6  Ky.  Opin.  485. 

When  all  the  estate  of  a  testator  is 
devised  to  named  persons  to  hold  and 
enjoy  during  their  natural  lives,  and 
to  dispose  of  as  they  may  think  best 
for  their  own  interest,  and  at  their 
death  whatever  remains  of  the  prop- 
erty is  given  to  another,  it  is  held  that 
such  other  takes  a  vested  interest  sub- 
ject to  be  defeated  by  a  disposal  of  the 
life  tenants. 

Roab  V.  Burgess's  Admr.,  10  Ky. 
Opin.  385. 

Where  one  devises  his  estate  to  his 
widow  to  enable  her  to  raise  and  edu- 
cate her  children,  and  provides  that 
she  shall  have  and  control  such  prop- 
erty so  long  as  she  remains  his  wid- 


ow, and  in  case  of  her  marriage  the 
real  estate  to  be  divided  between  his 
widow  and  children  according  to  the 
law,  the  children,  during  the  widow- 
hood of  their  mother,  have  no  legal 
claim  to  the  proceeds  of  such  estate. 
Quissenberry  v.  Hunt,  10  Ky.  Opin. 
756. 

§618.  income. 

A  will  which  provides  "that  one- 
twelfth  of  my  property  or  proceeds 
arising  therefrom  to  be  taken  posses- 
sion of  by  the  administrator,  and  held 
in  trust  for  the  use  of  my  daughter 
during  her  life,  and  pay  her  yearly 
what  may  be  deemed  reasonable  (or 
the  use  thereof,  and  at  her  death,  the 
principal  to  be  paid  to  her  children," 
is  held  to  provide  for  the  legatee 
alone,  during  her  life,  from  the  product 
of  the  trust  funds,  and  that  she  has  no 
right  to  consume  the  principal,  and 
that  a  loan  to  her  by  the  administra- 
i  tor  of  a  portion  of  said  principal,  is  a 
I  misappropriation  for  which  he  could 
'  be  held  liable. 

I         McGill  V.  Nelson,  2  Ky.  Opin.  344. 
I 

I     Where  a  devisor  gives  to  his  wife 
the  accrued  dividends  which  existed  at 
,  his  death,  or  that  might  hereafter  ac- 
'  crue  on  twenty  shares  of  bank  stock 
;  in  a  named  bank,  his  object  was  to 
;  invest  her  with  the  dividends  or  the 
I  interest  on  the  shares  of  stock  dur- 
:  ing  her  lifetime,  without  regard  to  the 
I  cessation  of  business  by  the  bank;  and 
when  such  shares  are  reduced  to  cost 
she  should  have  their  proceeds  and  be 
required  to  give  bond  for  the  purpose 
of  securing  the  principal  to  those  own- 
ing the  shares  subject  to  her  life  es- 
tate, and  if  such  bond  is  not  given 
the  principal  should  be  placed  in  the 
hands  of  a  receiver. 

McDanlel's  Admx.  v.  Clements,  11 
Ky.  Opin.  96. 

When  a  testator  directs  that  out  of 
the  proceeds  of  the  sale  of  his  real 
estate  his  executor  should  pay  to  his 
daughter  $1,500,  "which  I  wish  to  be 
placed  at  interest  in  safe  hands  and 
her  to  receive  the  interest,  *  *  * 
also  to  use  whatever  amount  of  the 
principal  that  may  be  necessary  for 
her  support  and  comfort,  and  at  her 
decease  whatever  of  said  amount  may 
be  left  may  be  divided  as  the  other 
part  of  my  estate  is  divided  among  my 


2145     (S  618) 


WILLS  VI.  E. 


(§  627)     2146 


heirs/'  it  Is  held  to  mean  that  the 
testator  did  not  desire  any  part  of  the 
principal  fund  not  absolutely  neces- 
sary for  her  support  to  be  divested 
from  his  other  children  named  as  his 
residuary  legatees;  that  the  testator 
intended  that  said  sum  should  be  paid 
to  a  trustee  for  her  use,  that  it  was 
error  for  the  lower  court  to  direct  the 
payment  to  said  daughter  absolutely. 
Simpson's  Exrs.  v.  Simpson,  12 
Ky.  Opin.  476. 

§620.  Maintenance. 

The  provision  in  a  devise  to  the  tes- 
tator's son  that  **the  lands  hereby 
devised  to  my  son,  Craig  L.  Wall,  is 
bound  for  the  support  and  maintenance 
of  his  mother  during  her  life,"  is  not 
the  devise  of  an  estate  to  the  wife, 
but  only  a  provision  for  her  mainte- 
nance out  of  the  homestead. 

Wall  V.  Goode,  7  Ky.  Opin.  17. 

A  devise  to  a  wife  which  provided 
that  she  should  have  and  enjoy  the 
annual  rents,  hire,  and  interest  of  the 
estate,  with  the  privilege  of  disposing 
of  it  by  devise  or  gift  as  she  might 
desire,  is  held  to  be  a  devise  for  the 
separate  use  of  the  wife  to  the  ex- 
clusion of  her  husband's  marital  rights 
therein. 

Grimes  v.  Grimes,  2  Ky.  Opin.  277. 

Where  a  testator  devises  an  estate 
worth  about  $30,000  to  his  two  grand- 
children, and  their  mother,  his  only 
child,  is  left  with  an  annuity  of  only 
$250,  and  he  directs  in  his  will  that 
the  board,  tuition  and  clothing  of  his 
said  grandchildren  shall  be  paid  for 
out  of  his  estate,  it  is  held  that  the 
mother  was  not  required  to  pay  for 
such  maintenance  out  of  her  annuity. 
Berryman's  Admr.  v.  Adams,  11 
Ky.  Opin.  286. 

Where  a  testator  provides  that  his 
estate,  consisting  of  five  hundred  acres 
of  land,  is  to  be  controlled  by  the 
widow  for  her  benefit  and  that  of  the 
children,  all  of  the  children  are  enti- 
tled to  a  support  from  the  land,  if 
sufficient  for  that  purpose,  and  the  un- 
divided interest  of  a  child  is  liable  for 
notes  given  by  such  child  for  his  sup- 
port 

Helm  V.  Lyon,  11  Ky.  Opin.  803. 


§622.  Remainders. 

A  bequest  that  leases  of  land,  when 
laid  off  should  be  "divided  equally 
among  my  three  daughters,  and  when 
the  leases  expire,  the  title  and  right 
of  property  is  to  vest  in  the  heirs  of 
such  of  my  daughters,  to  whom  the 
same  was  assigned,"  means  that  as 
the  land  was  laid  off  and  leased,  the 
parts  were  to  be  assigned  severally, 
but  equally,  and  the  heirs  to  take  the 
lands  thus  leased  and  assigned,  re- 
gardless of  the  relative  value  when 
the  leases  expired. 

Thorton  v.  Hodge,  3  Ky.  Opin.  101. 

Though  a  legacy  may  be  entailed 
with  rights  to  remaindermen,  the  lat- 
ter, upon  the  death  of  their  life  ten- 
ant, would  have  the  right  to  elect  to 
hold  their  portion  disrobed  of  the  spe- 
cial trust;  this  would  not  be  an  injury 
to  the  other  joint  life  tenants  of  other 
remaindermen,  a  partition  giving  them 
the  same  right  of  ingress  and  egress. 
Thorton  v.  Hodge,  3  Ky.  Opin.  101. 

Where  a  will  conveys  real  estate  to 
a  named  person  "and  to  her  issue," 
it  is  held  that  such  named  person 
takes  the  title  in  fee  simple. 

Moore  v.  Florence,  8  Ky.  Opin.  2. 

§627.  Estates  in  severalty,  Joint  ten- 
ancy, or  tenancy  in  common. 
Where  a  testator  disposing  of  a 
large  estate  gives  his  widow  a  life  es- 
tate in  certain  property,  and  bequeaths 
the  remainder  of  the  estate  to  six 
children,  share  and  share  alike,  but 
provides  that  the  share  coming  to  a 
son  shall  be  held  by  a  trustee  for  him 
and  directs  that  a  part  of  the  income 
of  this  share  shall  be  paid  to  the  son's 
wife,  and  the  testator's  wife  dies  be- 
fore he  does  and  he  executes  a  codi- 
cil in  which  he  bequeaths  the  share 
first  given  to  his  wife  to  his  children, 
and  notwithstanding  he  had  already 
provided  for  the  disposition  of  a  re- 
siduary clause  of  the  property  devised 
to  his  wife,  after  her  death,  he  pro- 
ceeds to  divide  stocks  and  bonds 
among  such  children  and  directs  that 
the  trustee  shall  hold  his  son's  share 
for  him  as  other  property  devised  to 
him,  but  provides  that  his  home  resi- 
dence shall  be  sold  by  his  executors 
and  directs  that  the  proceeds  of  such 
sale  and-  the  personalty  In  said  resi- 
dence be  divided  among  his  six  chil- 
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dren  "share  and  share  alike  in  per- 
fect equality/'  such  codicil  has  the  ef- 
fect to  pass  the  one-sixth  part  of  such 
proceeds  of  sale  directly  to  such  son, 
and  the  same  is  not  to  be  handled  by 
his  trustee. 

Moore  v.  Burge,  11  Ky.  Opin.  826. 

(F)   VESTED   OR   CONTINGENT   ES- 
TATES AND  INTERESTS. 

§  630.  Contingency  on  which  estate  or 
interest  depends  in  general. 
Where  a  will  contained  the  clause, 
"I  give  and  bequeath  to  my  son  Ed- 
mund S.  Lamp  ton  eight  acres  of  land 
*  *  *  and  if  said  Edmund  shall  die 
without  lawful  issue,  it  is  my  will  and 
desire,  and  I  do  hereby  direct,  that 
the  estate  herein  devised  to  him  shall 
go  to  his  sisters  in  equal  proportion; 
and  if  either  or  both  of  them  be  dead, 
to  the  child  or  children  of  such  dead 
sister,"  the  children  taking  the  share 
of  the  dead  parent,  means  that  grand- 1 
children  of  either  of  said  devisees 
would  not  participate  in  the  distribu-' 
tion  of  the  estate  of  L.  at  his  death 
without  issue,  but  would  descend  to 
the  children  only. 

Stone  V.  Minter,  2  Ky.  Opin.  480. 

Where  a  will  devises  certain  real 
estate  and  personal  estate  to  a  wife ' 
in  fee,  and  gives  her  also  "as  much ' 
money  as  may  be  necessary  to  support 
and  maintain  her  in  a  decent  and  com- 
fortable manner  as  long  as  she  may 
live,  and  bury  her  decently  after  her 
death,"  and  directs  his  executors  to 
sell  all  the  residue  of  his  estate  not 
devised  to  his  wife,  and  provided  fur- 
ther that  "I  direct  my  executors  ♦  ♦  ♦ 
to  pay  my  debts,  ♦  ♦  •  and  after 
they  are  paid  I  direct  my  executors 
to  loan  out  the  moneys  belonging  to 
my  estate,  after  reserving  enough  to 
support  my  wife,  as  directed  in  this 
will,  as  long  as  she  may  live,  and  after 
her  death  the  moneys  to  be  divided 
equally  amongst  my  brother  John's 
and  sister  Nancy's  children  and  heirs," 
it  was  held  that  the  bequest  to  the 
heirs  of  his  brother  and  sister  did  not 
vest  until  after  the  death  of  testator's 
widow. 

Taylor's  Admr.  v.  Byers'  Exrs.,  9 
Ky.  Opin,  473. 

Where  a  testator,  after  devising  all 
of  his  estate  to  his  widow  and  nephew, 


provided  that,  if  there  should  be  any 
profit  from  a  purchase  he  had  made 
from  certain  relatives  of  their  interest 
in  his  brother's  estate,  it  should  go  to 
those  from  whom  he  purchased  such 
interests,  but  provided  that  the  de- 
visee, his  nephew,  was  to  be  the  sole 
judge  of  whether  there  were  such 
profits,  it  was  held  that  the  decision 
of  the  nephew  as  to  such  profits  was 
final,  and  where  he  decided  there  were 
no  profits  to  divide,  the  court,  in  an 
action  by  relatives,  could  not  review 
his  decision. 

Ray  V.  Ray,  10  Ky.  Opin.  368. 

§634.  Remainders. 

Where  a  testator  bequeathed  his 
property  of  every  description  to  his 
wife  for  and  during  her  widowhood, 
to  go  at  her  death  to  his  daughter  by 
her  and  in  equal  shares  to  such  other 
children  as  might  be  born  to  them, 
and  providing  that  if  his  widow  should 
remarry  she  should  have  one-third  of 
all  his  property,  and  the  two-thirds 
should  go  to  said  daughter  and  other 
children  If  there  were  any,  and  that 
if  his  daughter  then  living  and  all 
other  children  which  he  might  have 
by  said  wife  should  die  unmarried  and 
before  attaining  the  age  of  twenty-one 
years,  then  he  willed  that  the  re- 
maining two-thirds  devised  to  them 
should  vest  in  his  son  by  a  former 
marriage,  or  if  he  should  be  dead,  to 
his  children;  and  the  widow  never  re- 
married and  the  daughter  died  in  in- 
fancy leaving  no  issue,  and  no  other 
children  were  bom  to  said  testator 
and  his  wife,  it  was  held  that  the  son 
became  vested  with  the  fee  simple 
and  absolute  title  to  all  the  property, 
subject  to  the  life  estate  of  the  widow 
and  subject  to  be  defeated  as  to  one- 
third  thereof  only,  by  the  marriage  of 
said  widow,  and  that  the  son  was 
seized  of  a  vested  interest  in  remain- 
der, the  extent  thereof  only  being  sub- 
ject to  a  contingency. 

Starling  v.  Starling's  Assignee.  11 
Ky.  Opin.  141. 

Where  real  estate  is  devised  to  one 
with  a  limitation  over,  and  providing 
that  if  he  die  before  he  arrives  at 
twenty-one  years  of  age,  without  issue, 
the  interest  in  such  a  case  vests 
instante,  subject  to  be  divested  by  his 
death,    without   issue,    before  he    be- 
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comes  twenty-one  years  of  age, 
the  interest  devised  and  bequeathed 
becomes  indefeasible  when  the  child 
arrives  at  the  age  of  twenty-one  years. 
Crofoot's  Ext.  v.  DuvaU,  11  Ky. 
Opin.  443. 

A  devise  to  one  when  or  if  he  shall 
attain  the  age  of  twenty-one  years  is 
contingent,  unless  followed  by  a  limi- 
tation over;  then  the  devise  over  is 
explanatory  of  the  sense  in  which  the 
testator  intended  the  devisee's  inter- 
est in  the  property  should  defease, 
namely,  that  at  the  age  of  twenty-one 
it  should  become  indefeasible  and  ab- 
solute, and  the  interest  therefore  con- 
strued to  vest  at  once. 

Crofoot's   Bxr.   v.   Duvall,   11  Ky. 
Opin.  443. 

Where  by  a  will  it  is  provided  "that 
at  the  death  of  my  said  daughter  [who 
was  by  the  will  given  a  life  estate  in 
stock  and  bonds]  I  will  and  bequeath 
all  of  said  stocks  and  bonds,  and  all 
profits  and  benefits  thereof,  to  such 
children  or  child  of  my  daughter  as 
may  then  be  living,  and  to  be  equally 
divided  between  them,"  it  is  held  that 
the  right  to  the  use,  possession  and  en- 
joyment of  the  property  vests  in  the 
children  at  the  death  of  the  mother; 
and  where  it  is  further  provided  in  the 
will  that  in  case  of  the  death  of  such 
children  or  child  before  arriving  at  the 
age  of  twenty-one  years  without  leav- 
ing issue  such  property  shall  go  to  an- 
other, the  right  vesting  in  a  child  at 
its  mother's  death  is  subject  to  be  di- 
vested on  the  death  of  such  child  with- 
out issue  before  it  becomes  twenty- 
one  years  of  age. 

Crofoot's   Exr.   v.  Duvall,   11   Ky. 
Opin.  443. 

Where  a  testatrix  bequeaths  real 
estate  to  her  daughter  during  her  life, 
after  her  death  the  same  to  go  to  her 
children  and  the  survoivor  or  surviv- 
ors without  issue,  and  in  case  she  dies 
without  a  child  or  children  or  grand- 
children, then  said  daughter  is  author- 
ized to  dispose  of  the  property  by  will; 
and  where  the  daughter  had  several 
children  and  one  of  them  died  before 
her  mother,  leaving  a  child,  it  is  held 
that  the  children  took  a,  vested  remain- 
der, subject  to  be  divested  in  the  event 
of  their  death  without  issue,  and  the 


grandchild  Inherited  from  her  mother, 
who  had  taken  a  vested  interest.   ' 
Joyes  V.  Lawrence,  11  Ky.  Opin. 
538. 

Where  by  a  second  clause  a  will  pro- 
vides that  "It  is  my  will  and  desire, 
and  I  do  hereby  will  and  bequeath  to 
my  beloved  wife,  Nancy,  all  my  world- 
ly possessions,  goods  and  effects,  real, 
personal  and  mixed,"  and  by  a  third 
clause  it  is  provided  that  "In  the 
event  that  my  said  wife  shall  marry  or 
die,  then  it  is  my  will  and  desire  that 
my  estate  shall  be  equally  divided  be- 
tween my  children,  and  I  hereby  ap- 
point my  brother,  William  G.  Simpson, 
and  James  F.  Blanton  my  executors 
under  this  clause  of  my  will,"  it  is 
held  that  the  interest  of  the  children 
under  the  will  was  a  vested  re- 
mainder. 

Revill    V.    Franks'    Exr.,    11    Ky. 
Opin.  602. 

Where  a  testator  directs  that  his  es- 
tate be  invested  in  real  estate  for  the 
benefit  of  his  children,  and  by  one 
clause  provided  that  the  real  estate 
thus  purchased  "was  to  be  held  and 
enjoyed  by  his  children  during  life 
and  then  descend  to  his  grandchil- 
dren," and  then  prohibited  any  re-sale 
or  re-investment,  he  does  not  limit  the 
estate  as  to  its  extent  or  duration  be- 
yond the  lives  of  his  own  children,  as 
their  estate  was  for  life  with  remain- 
der to  the  grandchildren,  and  where 
one  child  died  leaving  a  child  surviv- 
ing, such  grandchild  took  the  absolute 
estate  in  remainder,  and  such  estate 
might  be  sold  and  conveyed. 

Prewitt  V.  Prewitt,  13  Ky.   Opin. 
176. 


(G)   CONDITIONS    AND    RESTRIC- 
TIONS. 

§655.  Construction  and  operation  of 
conditions. 
Where  a  will  provides:  "After  the 
payment  of  my  just  debts  as  above 
directed,  I  will  and  devise  to  my  wife, 
Mary  Cravens,  an  equal  half  of  my 
entire  estate,  real,  personal  and  mixed, 
and  she  is  to  have  the  said  half  of  my 
estate  hereby  devised  to  her,  to  do 
with  and  dispose  of  as  she  may 
please,"  the  language  used  by  the  tes- 
tator excludes  the  idea  that  it  was  his 
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intention  to  settle  the  property  de- 
vised to  his  then  wife  to  her  separate 
use  and  benefit  to  the  exclusion  of  any 
husband  that  she  might  thereafter 
have. 

Daniel  v.  Daniel,  5  Ky.  Opin.  670. 

Where  under  a  will,  property  was 
devised  to  a  wife,  and  in  the  event  of 
her  marriage,  to  be  sold  and  distrib- 
uted in  connection  with  her  children; 
she  sold  property  to  the  amount  of 
$600  and  invested  it  in  lands,  and 
shortly  thereafter  married,  the  dis- 
tributees were  equitably  substituted  to 
a  corresponding  equity  in  the  land. 
Lewis  V.  Adams  &  Lindsey,  3  Ky. 
Opin.  307. 

§  659.  Performance  or  breach. 

Where  a  condition  is  annexed  to  a 
•devise,  a  failure  by  the  devisee  to  com- 
ply with  it  will  work  a  forfeit  to  his 
right  to  claim  the  property  so  be- 
queathed. 

Wallace  v.  Wallace,  5  Ky.  Opin. 
400. 

(H)    ESTATES    IN    TRUST   AND 
POWERS. 

§  669.  Creation  of  testamentary  truats 
in  general. 
If  a  gift  in  a  will  is  expressed  to  be 
for  the  benefit  of  another,  or  to  be  at 
the  disposal  of  the  donee  for  herself  | 
and  children,  or  for  the  support  of  her-  ■ 
self  and  family,  equity  will  declare  a ' 
trust  therein  and  see  that  it  is  faith- 
fully executed. 

Sloan  V.  Stone,  5  Ky.  Opin.  310. 

The  word  "committee"  in  a  will,  in 
an  appointment  to  take  charge  of  an 
afinicted  legatee  and  her  estate,  means 
"trustee." 

Gudgell  V.   McClure,   3  Ky.   Opin. 
518. 

Where  a  will  provides  for  appoint- 
ment of  "a  committee  to  take  charge 
of  my  afflicted  daughter,  and  her  por- 
tion of  my  estate,"  such  appointment 
of  guardian  or  trustee  could  only  be 
until  her  arrival  at  twenty-one  years 
of  age,  she  not  being  an  imbecile;  but 
as  to  the  estate,  the  appointment  of 
the  trustee  to  take  charge  of  same  was 
absolute. 

Gudgell  V.   McClure,  3  Ky.  Opin. 
518. 


In  a  will  containing  the  foUowlng 
clause  "To  my  son,  James  Chiles,  I 
give  one-seventh  (of  the  proceeds  of 
certain  property)  with  the  following 
provisions :  the  proceeds  given  for  his 
benefit  are  to  be  placed  in  the  hands 
of  S.  P.  -Boone,  of  Kansas,  as  trustee, 
to  be  held  and  used  for  the  ben^t 
of  the  wife  and  children  of  the  said 
Chiles,"  it  is  held  that  the  fund  named 
was  dedicated  to  the  use  and  benefit 
of  the  devisee's  wife  and  children,  and 
could  not  be  made  subject  to  claims 
of  his  creditors. 

Moody  V.  Chiles,  9  Ky.  Opin.  940. 

§  670.  Words  necessary  or  sufficient  to 
create  trust. 
The  devise  by  a  husband  to  his  wife 
for  "her  lifetime  or  as  long  as  she  re- 
mains unmarried,  for  the  support  of 
my  children,"  is  a  devise  to  the  wife 
in  trust  for  the  children. 

Grohegan  v.  Butler's  Admr.,  5  Ky. 
Opin.  645. 

§673. Provisions   for   maintenance. 

Where  a  testator  made  the  support 
of  an  invalid  daughter  and  the  mainte- 
nance of  his  family  a  charge  upon  his 
whole  estate,  and  gave  his  trustees 
the  right  to  mortgage  any  of  it  or  "to 
sell  any  real  estate  which  may  be 
necessary  to  pay  debts  and  maintain 
the  family,"  and  directs  that  his  chil- 
dren shall  take  as  under  the  statute  of 
descent  and  distribution,  except  his 
said  daughter,  it  is  held  that  the  divi- 
sion of  the  estate  was  not  contem- 
plated by  the  testator  during  the  life 
of  the  daughter,  and  that  the  trustee 
had  power  to  sell  the  real  estate  to 
support  said  daughter  where  it  is  nec- 
essary to  do  so. 

Brown  v.  Brown,  11  Ky.  Opin.  237. 

Where  a  testator  by  his  will  pro- 
vided that  a  portion  of  his  estate  be 
set  apart  for  a  grandchild,  but  pro- 
vided that  it  should  be  held  by  his 
executors  and  loaned  out  and  made 
profitable  "until  she  marries  or  ar- 
rives at  the  age  of  twenty-one  years. 
In  either  of  these  events  the  fund  shall 
be  invested  in  land  conveyed  to  her 
for  her  sole  and  separate  use  during 
her  life,  and  at  her  death  to  the  heirs 
of  her  body,"  it  is  held  that  the  in- 
come of  such  fund  when  required  may 
be  paid  to  maintain  the  child  before 
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the  happening  of  either  her  marriage 
or  arriyal  at  twenty-one  years  of  age. 
Chenault  v.  Chenault,  13  Ky.  Opin. 
883. 

§676.  Implication  of  trust. 

Where  a  testator  after  disposing  of 
his  entire  estate  by  specific  demise 
continues  by  stating  that  "his  greatest 
desire  Is  that  Wm.  C.  Webster  (ex- 
ecutor) will  see  that  my  two  brothers, 
Robert  and  George,  are  well  taken 
care  of  as  long  as  they  live ;  that  they 
may  lack  for  nothing  that  will  render 
them  comfortable  and  happy  in  this 
life."  it  was  held  that  since  no  estate 
was  left  to  the  executor  to  carry  out 
such  wish,  the  absolute  disposition  of 
his  estate  without  limitation  will  not 
establish  by  implication  the  existence 
of  a  trust  in  favor  of  said  brothers. 
Hazelwood  v.  Webster,  13  Ky. 
Opin.  482. 

§679.  Construction     of     testamentary 

trusts. 
Where  land  is  devised  in  trust  for 
the  devisees  and  their  children  during 
their  lives,  with  power  of  sale  by  the 
trustee  for  reinvestment,  a  reinvest- 
ment of  the  surplus  of  one  of  the  de- 
visees, through  her  husband  as  trus- 
tee, was  not  improper. 

Goodloe's  Exr.  v.  Davie  &  CJollier, 

4  Ky.  Opin.  363. 

Where  a  devise  of  lands  was  made 
in  trust  for  the  devisees  and  their 
children  during  their  lives,  with  power 
of  sale  by  the  trustee  for  reinvestment 
etc..  it  authorizes  a  mutual  exchange 
of  the  separate  interests  between  the 
devisees. 

Goodloe's  Exr.  v.  Davie  &  Collier, 
4  Ky.  Opin,  363. 

Where  testator  bequeathed  to  his 
several  children  certain  legacies  to 
be  held  in  trust  for  their  use,  and  "in 
case  of  their  death  without  children 
or  heirs  of  their  body,  it  shall  revert 
back  to  the  estate,"  etc.;  upon  the 
death  of  one  of  the  legatees  under  age 
and  childless,  her  pro  rata  share  as 
bequeathed  will  fall  back  to  the  es- 
tate of  the  testator,  and  pass  to  his 
heirs  and  distributees,  free  from  any 
trust  whatever. 

Quigley   v.    Loving,   2   Ky.   Opin. 
148. 


§684. Capital  and  income. 

Where  by  will  a  testator  bequeaths 
to  his  servant  the  income  from  $800, 
to  be  received  by  her  during  her  life 
provided  she  should  remain  with  the 
testator  and  his  wife  and  perform  her 
duties  in  helping  to  care  for  them, 
such  legacy  is  not  relinquished  be- 
cause of  the  fact  that  after  the  death 
of  the  testator  the  servant  left  the 
widow  and  went  to  live  with  her  chil- 
dren, at  the  request  of  the  widow,  who 
did  not  need  her  services,  especially 
since  the  relation  between  the  white 
and  black  races  in  this  state  is  such 
that  the  mere  expression  by  a  widow 
of  a  desire  that  her  servant  (colored) 
should  leave  her  house  was  equivalent 
to  a  command. 

Simmons  v.  Hessey,  11  Ky.  Opin. 
40. 

Where  a  testator  provided  that 
money  he  owed  to  his  daughter,  as  her 
guardian,  should  be  paid  in  full,  and 
gave  the  remainder  of  his  estate  to  a 
trustee  to  be  held  in  trust  for  the  sole 
and  separate  use  of  said  daughter,  it 
was  held  that  the  trustee  was  not  re- 
quired to  pay  over  to  the  guardian  of 
the  legatee  the  whole  of  said  estate, 
but  that  he  was  required  to  pay  only 
so  much  thereof  as  might  be  neces- 
sary for  her  support,  maintenance  and 
education. 

Ferguson  v.   Ferguson's  Exr.,   12 
Ky.  Opin.  226. 

§  687.  Limitation  over  or  other  dispo- 
sition  of   property   on   termina- 
tion of  truat. 
Where  by  the  will  of  the  testatrix, 
a  trust  was  created  for  the  benefit  of 
her  daughter  for  life  and  at  her  death 
the  estate  was  to  go  to  her  issue,  but 
no   disposition   was   made   of  the   re- 
mainder,  in   the   event   the   daughter 
has  no  issue  she  takes  the  remainder 
in  fee,  as  heir  at  law  of  her  mother. 
Fackler  v.   Fackler,   5   Ky.   Opin. 
658. 

§689.  Creation  of  testamentary  pow- 
ers. 
Where  a  widow  serving  as  executrix 
under  her  husband's  will  is  given 
power  to  make  advancements  to  the 
children,  a  codicil  to  such  will  provid- 
ing only  that  in  the  event  of  any  of 
the  children  dying  without  children  or 
heirs  of  their  body  the  estate  devised 
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to  them  should  be  equally  divided  be- 
tween the  surviving  children  and  the 
heirs  of  those  that  may  die,  the  power 
of  the  executrix  to  make  advances  to 
the  children  was  not  destroyed  by  such 
codicil,  and  if  it  seemed  advisable  to 
the  chancellor  to  make  them  she  could 
sell  and  convey  the  real  estate,  and 
the  title  of  the  grantee  is  valid. 

Beatty  v.  Wilson,  12  Ky.  Opin.  22. 

Where  the  will  merely  directs  the 
land  to  be  sold,  but  gives  the  execu- 
tor no  more  power  over  it  or  interest 
in  it  than  he  would  have  if  he  were 
simply  directed  to  sell  enough  of  the 
lands  to  pay  the  debts,  he  has  only 
the  naked  power  of  sale  and  convey- 
ance with  none  of  the  duties  of  trus- 
tee and  no  beneficial  interest  of  any 
kind. 

Pope's  Exr.  v.  Selvage  &  Snyder, 
12  Ky.  Opin.  252. 

§  690.  Construction     of     testamentary 

powers. 

§691. In  general. 

Where  the  will  of  a  testator  gives 
the  executor  no  power  to  sell  and  con- 
vey real  estate,  he  has  no  such  power, 
and  where  he  sells  under  a  power  of 
attorney  from  some  of  the  heirs,  no 
title  will  be  conveyed  except  as  to 
those  of  the  heirs  authorizing  the  sale. 
Worthington    v.     Smith,    12    Ky. 

Opin.  711. 


(I)  ACTIONS  TO  CONSTRUE  WILLS. 

§707.  Fees  and  costs. 

Where  one  of  the  devisees  institutes 
a  proceeding  to  have  the  will  con- 
strued, which  is  in  fact  a  claim  by  said 
devisee  against  the  others,  the  fees  of 
plaintiff's  attorneys  are  not  payable  by 
the  executor  out  of  the  estate,  and  a 
claim  for  such  fees  should  be  rejected. 
Talbott  V.  Clarkson,  10  Ky.  Opin. 
668. 

In  a  proceeding  to  construe  a  will, 
the  costs  should  be  paid  out  of  the  es- 
tate and  should  not  be  adjudged 
against  the  executor  who  instituted 
such  proceeding. 

Crofoot's   Exr.   v.   Duvall,   11   Ky. 
Opin.  443. 


VII.     RIGHTS  AND  LIABIUTIES  OP 
DEVISEES  AND  LEGATEES. 

(A)    NATURE    OF    TITLE     AND 
RIGHTS  IN  GENERAL. 

§  714.  Devise  or  bequest  to  creditor. 
Where  a  debtor  bequeaths  a  leg- 
acy to  a  creditor  equal  to  or  greater 
in  amount  than  the  debt,  and  of  the 
same  character,  and  payable  after  the 
debt  becomes  due,  it  is  the  practice 
of  the  courts  of  equity  to  regard  it 
prima  facie  as  intended  to  be  in  sat- 
isfaction of  the  debt,  but  it  must  be 
certain  and  not  contingent  where  no 
particular  motive  for  the  gift  is  as- 
signed in  the  will;  however,  this  rule 
will  not  prevail  where  the  legacy  is 
of  less  amount  than  the  debt,  nor 
where  there  is  a  difference  in  the 
times  of  payment  of  the  debt  and  the 
legacy,  nor  where  they  are  of  a  dif- 
ferent nature  as  to  the  subject-mat- 
ter, nor  where  there  is  an  express 
direction  in  the  will  for  the  payment 
of  the  debt. 

Carter  v.  Willitt.  3  Ky.  Opin.  400. 

Where  a  testator  is  indebted  to  one 
in  the  sum  of  $300,  and  by  his  will 
demises  $100  to  such  creditor  as  a 
legatee,  the  legacy  can  not  be  deemed 
a  satisfaction  of  the  debt,  and  the 
legatee  may  collect  his  legacy  and 
also  his  debt. 

Morton    V.    Daugherty's    EJxr.,   12 
Ky.  Opin.  116. 

§717.  Acceptance    or    renunciation  of 
devise  or  legacy. 
The   devisee  in   a  will   may  reject 
its  provisions,  but  when  he  does  so, 
his  rights  under  it  are  gone. 

Coons  V.  Coons,  4  Ky.  Opin.  663. 

After  devisees  have  accepted  the 
benefits  and  provisions  of  a  will,  they 
cannot  then  repudiate  same  in  part 
and  claim  under  a  trust  for  the  re- 
mainder. 

McCain  v.  Crabtree,  3  Ky.  Opin. 
565. 

•  Upon  renouncing  the  provisions  of 
a  will,  a  bequest  of  rents  and  profits 
of  one-third  of  certain  lands  for  life 
will  revert  back  and  become  a  part 
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of  the  undisposed  estate  of  the  tes- 
tator. 

Humphries   v.   Humphries,    3   Ky. 
Opin.  721. 

§718.  Estoppel  by  acceptance  of  de- 
vise or  legacy. 
Where  the  testator  provided  in  his 
will  that  "should  any  one  or  more  of 
my  children  seek  by  legal  means  to 
set  aside  any  charge  I  have  herein 
made  against  him  or  her,  or  to  set 
aside  this  will,  then  I  direct  my  ex- 
ecutors to  withhold  from  said  child 
or  children  any  part  or  portion  of  my 
estate."  etc.,  it  is  held  that  where 
legatees  accept  the  testator's  bounty 
in  such  a  case,  neither  the  life  ten- 
ants nor  those  in  remainder  will  be 
allowed  to  say  that  the  advancements 
charged  against  the  life  tenants  had 
never  been  received. 

Hoskins     V.    Arterburn,     13     Ky. 
Opin.  615. 

§720.  Title  of  devisees  and  legatees. 
The  right  to  use,  control  and  man- 
age property,  is  not  suflBcient  to  in- 
vest the  devisee  or  legatee  with  a 
vendible  estate  therein,  nor  to  give 
him  the  right  to  pledge  or  charge 
such  property  for  the  payment  of  the 
testator's  debts. 

Sloan  V.  Stone,  5  Ky.  Opin.  310. 

§722. Real    property    and    interest 

therein. 
A  wife's  devisees  held  to  be  en- 
titled to  a  settlement  out  of  the  pro- 
ceeds of  land  sold  by  the  wife's  hus- 
band, to  the  extent  that  the  land  was 
paid  for  with  land  belonging  to  the 
wife. 

Queen   v.   Nicholas,   6   Ky.   Opin. 

530. 

§723. Personal  property  In  gen- 
eral. 
Where,  by  will,  the  testator  devised 
a  described  lot  to  a  named  person 
and  by  the  same  clause  of  the  will 
bequeathed  $4,000  to  the  same  per- 
son, to  be  used  in  the  erection  of  a 
business  house  on  the  lot,  and  after 
the  execution  of  the  will  the  testa- 
tor sold  and  conveyed  said  lot,  it  is 
held   that  the  devisee  is   entitled  to 


receive  the  $4,000  legacy,  notwithstand- 
ing he  will  not  take  the  lot. 

Garrison  v.  Garrison,  10  Ky.  Opin. 
43. 

§  730.  Maintenance  from  estate. 

Where  a  testator  provided  in  his 
will  for  a  comfortable  support  of  two 
of  his  slaves,  the  provision  for  the 
benefit  of  the  slaves  should  be  upheld, 
it  being  the  duty  of  the  court  to  set 
apart  a  sum  sufficient  for  their  com- 
fortable support. 

Bramlett's  Exr.  v.  Bramlett,  6  Ky. 
Opin.  718. 

§731.  Charges  and  claims  in  favor  of 
estate  against  devisees  and  leg- 
atees. 
A  will  charging  devisees  with   the 
payment  of  the  debts  of  the  testator 
and   providing   for   equalizing   of   his 
children,  construed. 

Doom's    Exrs.    v.    Doom,    7    Ky. 
Opin.  702. 

§732.  Property  or  fund  out  of  which 
legacies  are  to  be  paid. 
Where  a  testator  directs  his  execu- 
tors to  sell  all  his  personal  estate 
and  collect  all  debts  due  him,  and  out 
of  the  proceeds  pay  his  debts  and 
fully  settle  his  estate,  and  also  pro- 
vided that  if  the  personal  estate 
should  be  insufficient  the  deficiency 
was  to  be  made  up  by  an  equal 
charge  on  his  devised  real  estate,  he 
meant  that  the  payment  of  the  gen- 
eral legacies  was  to  made  out  of  such 
personalty,  if  possible,  but  if  not,  out 
of  the  devised  real  estate,  and  under 
the  statute,  §§5  and  25,  chap.  21,  Rev. 
Stat.,  the  devisees  of  the  real  estate 
must  contribute  to  pay  the  general 
legacies,  the  same  as  they  would  be 
required  to  pay  the  debts  of  the  de- 
cedent. 

Lusk  V.  Jennings,  9  Ky.  Opin.  247. 

Where  a  testator  provided  that  his 
wife  should  have  control  of  the  rents 
of  his  lands,  such  as  she  might  con- 
sider necessary  for  her  use,  under 
this  provision  it  is  held  that  she  had 
the  right  to  use  such  rents,  after  the 
debts  of  the  decedent  were  paid,  as 
she  might  consider  proper,  but  rents 
she  may  have  collected  and  which 
were  not  used  by  her  at  the  time  of 
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her  death  belonged  to  the  testator's 
estate. 

Smith    V.    Moss'    Admr.,    11    Ky. 
Opin.  S48. 

§734.  Interest  on  legacies. 

Where  the  testator  bequeaths  a  spe- 
cific pecuniary  legacy  to  be  paid  at 
the  death  of  his  wife,  the  legatee  Is 
entitled  to  Interest  from  the  date  of 
such  death,  and  it  is  error  for  the 
court  to  allow  interest  only  to  begin 
at  the  end  of  one  year  from  the  date 
of  the  widow's  death. 

Smith    V.    Moss'    Admr.,    11    Ky. 
Opin.  848. 

§740.  Conveyances,  agreements  and 
other  trantactfons  between  de- 
visees and  legatees. 
Where  an  action  was  brought 
against  the  vendee  of  several  legatees 
charging  the  void  sale  of  lands  de- 
vised under  the  following  clauses  in 
a  will;  and  after  disposing  of  the 
lands  in  controversy,  the  sixth  clause 
of  the  will  reads,  "Should  the  chil- 
dren think  best  to  keep  the  property 
together  and  improve  it  to  their  mu- 
tual benefit  in  peace,  law  and  har- 
mony, I  clothe  them  with  full  power 
and  authority  to  do  so,  but  in  case 
of  marriage,  dissatisfaction  or  re- 
moval, they  may  consider  each  other's 
interest  and  divide,  sell,  deed  and 
convey  in  such  manner  as  to  benefit 
them  all  and  as  seemeth  to  them 
best,  and  most  conducive  to  their 
happiness,"  and  followed  by  a  second 
clause  reading,  "Should  any  of  my 
children  die  without  a  living  heir  of 
their  body,  then  and  in  that  case  the 
property  and  proceeds  which  I  have 
devised  to  them  is  to  be  revested  in 
the  last  named  children,"  the  sale  of 
their  respective  interests  by  the  devi- 
sees after  they  became  twenty-one 
years  of  age,  though  they  may  have 
since  died  without  issue,  were  author- 
ized by  the  will,  giving  effect  to  the 
second  clause,  and,  as  far  as  prac- 
ticable render  the  different  provisions 
of  the  will  harmonious  and  consist- 
ent with  each  other. 

Hughes  V.  O'Bannon,  2  Ky.  Opin. 
67. 

One  of  the  beneficiaries  under  a 
will  may  dispose  of  his  share  to  the 


other  legatees  by  gift,  and  vest  them 
with  the  perfect  right  to  dispose  of 
it  as  they  please  to  the  exclusion  of 
the  husband  of  their  deceased  sister. 
Stites  V.  Smedley,  1  Ky.  Opin. 
209. 

§742.  Conveyances  of  property  by 
devisees  or  legatees. 
A  restriction  on  a  devise  in  favor 
of  the  testator's  son  in  attempting  to 
postpone  the  power  of  alienation  until 
the  son  arrives  at  twenty-five  years 
of  age,  was  held  to  be  invalid. 

Dent  V.  Parsons,  6  Ky.  Opin.  686. 

§  743.  Assignments   of   legacies. 

When  a  legatee  sought  out  and  in- 
duced, through  her  agent,  the  sale  of 
her  legacy,  though  for  a  grossly  inade- 
quate amount,  such  sale  will  not  be 
disturbed  in  the  absence  of  fraud. 
Haslam  v.  Walker's  Exr.,  4  Ky. 
Opin.   368. 

§744.  Rights  and  liabilities  of  pur^ 
chasers  from  or  assignees  of 
devisees  or  legatees. 
Where  a  testator  gives  to  his  widow 
and  minor  children  real  estate  for  the 
use  and  benefit  during  the  life  of  the 
widow,  and  directs  that  when  the 
youngest  child  should  arrive  at  twen- 
ty-one years  of  age,  and  the  widow 
then  not  be  living,  the  land  be  sold 
and  the  proceeds  distributed  equally 
among  all  his  children  after  taking 
into  consideration  advancements 
made,  it  is  held  that  prior  to  the 
death  of  the  widow  a  purchaser  of 
the  interests  of  two  of  the  three  chil- 
dren can  not  maintain  an  action  for 
possession  of  three-fourths  of  the 
land,  and  that  the  will  gave  no  power 
to  the  children  to  sell  their  interest, 
and  the  widow  could  not  be  required 
to  permit  a  joint  occupancy  of  the 
land  by  a  stranger. 

Moore    v.    Moore,    13    Ky.    Opin. 
1060. 

§745.  Actions  by  devisees  or  legatees. 
Where,  prior  to  the  adoption  of  the 
thirteenth  amendment  to  the  federal 
constitution,  a  testator  made  provi- 
sions in  his  will  for  the  support  of 
two  of  his  slaves,  and  the  testator 
died  after  the  adoption  of  the  thir- 
teenth amendment,  the  devisees  had 
the  legal  capacity  to  sue  in  their  own 
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name,  since  the  will  spoke  from  the 
time  of  the  testator's  death. 

Bramlett's  E:xr.  v.  Bramlett,  6  Ky. 
Opin.    718. 

§749.  Actions  against  devisees  or  leg- 
atees. 

Section  519,  Civ.  Code,  providing 
that  "no  will  shall  be  received  in  evi- 
dence until  it  has  been  allowed  and 
admitted  to  record  in  a  county  court, 
and  that  its  probate  before  such  court 
shall  be  conclusive  until  the  same  is 
superseded,  reversed  or  annulled,"  ap- 
plies to  wills  admitted  to  record  by  a 
county  court  within  the  meaning  of 
subsec.  1  of  such  section. 

Murrell  v.  Wing,  6  Ky.  Opin.  667. 

(B)    SPECIFIC,        DEMONSTRATIVE 

AND   GENERAL   DEVISES 

AND   BEQUESTS. 

§755.  Demonstrative  bequests. 

Where  a  testator  devises  all  the  re- 
mainder of  his  estate  to  be  sold  by 
the  executor  and  land  purchased  with 
the  proceeds  for  the  testator's  wife 
and  children,  and  after  publication  of 
the  will  the  testator  sold  most  of  the 
property  devised  and  took  notes 
therefor  with  a  lien  on  the  land,  and 
the  executor  collected  the  notes  and 
claims  that  the  sale  by  the  executor 
was  a  revocation  of  the  devise,  it  is 
held  that  nothing  but  the  power  to 
sell  was  devised  to  the  executor,  and 
nothing  but  the  proceeds  of  the  sale 
was  bequeathed  to  the  testator's  wife 
and  children,  and  that  the  bequest 
to  them  was  a  demonstrative  legacy, 
not  revocable  by  a  mere  ademption 
of  the  security. 

Redding  v.  Alsop,  5  Ky.  Opin.  413. 

(C)  ADVANCEMENTS,  ADEIV1PTION, 
SATISFACTION    AND    LAPSE. 

§757.  Advancements. 

A  bequest  of  all  advances  made  by 
a  father  to  protect  a  heavily  involved 
estate  of  his  son,  will  take  them  out 
of  a  contingent  right  of  the  widow, 
and  devolve  on  her  the  settlement  of 
all  debts  thus  made,  out  of  her  in- 
terest as   devisee. 

Humphries   v.   Humphries,   3   Ky. 
Opin.  721. 

23 


Where  the  husband  is  indebted  to 
the  estate  of  a  testator,  and  there  is 
nothing  in  the  will  indicating  that  the 
testator  intends  to  charge  the  amount 
of  such  indebtedness  to  his  daughter, 
who  is  the  wife  of  such  debtor,  the 
same  can  not  be  charged  to  such  wife 
as  an  advancement. 

Tucker  v.  Arnitt,  9  Ky.  Opin.  426. 


-Application    of    doctrine     in 


§758.- 

general. 
Advancements  can  not  be  charged 
against  specific  and  unconditional  be- 
quests. 

Wingate  v.  Dahoney,  9  Ky.  Opin. 
688. 

§  759. Construction    and    operation 

of  testamentary  provisions. 
A  will  only  operates  on  the  estate 
of  the  testator,  and  where  before  the 
probate  of  his  will  he  has  conveyed 
large  tracts  of  land  to  his  children 
and  grandchildren,  requiring  some 
sons  to  pay  over  money  to  others  of 
his  heirs  because  they  receive  more 
land  by  the  conveyance,  the  will  de* 
daring  that  no  advancements  made 
by  him  should  be  charged  to  his  chil- 
dren or  grandchildren,  all  questions 
of  advancements  are  settled  by  the 
conveyance,  and  the  will  does  not  op- 
erate as  to  them. 

Palmer's   EJxr.   v.   Turner,   12   Ky. 
Opin.  647. 

§762. Deduction  and  adjustment. 

Where  by  will  a  testator  devises  to 
his  wife  a  life  estate  in  one-third  of 
his  home  farm,  gives  the  remainder 
to  his  five  children  equally,  but  de- 
clares that  he  has  advanced  to  one 
daughter  $738.69  and  asks  that  each 
of  the  other  four  heirs  shall  receive 
an  equal  sum  before  the  daughter 
shares  with  them,  and  on  administra- 
tion the  personal  property  is  not  suf- 
ficient to  make  the  four  heirs  equal 
to  the  daughter,  the  real  estate  may 
be  subjected  to  sale  to  pay  to  each 
of  the  four  the  amount  necessary  to 
make  them  equal  to  what  the  daugh- 
ter has  received  as  an  advancement. 
Lathram  v.  Jones,  11  Ky.  Opin. 
150. 

§763.  Ademption. 

In  the  absence  of  a  writing  signed 
by   the   testator,   and   the   conversion 
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by  him  of  the  money  into  real  estate, 
it  operates  as  an  ademption  of  the 
respective  legacies,  and  leaves  them 
no  right  to  take  under  the  will. 

Maratta  v.  Ruble,  4  Ky.  Opin.  21. 

Where  a  devise  is  left  open  to  a 
contingency,  which  may  be  performed 
by  the  testator,  and  he  negligently 
performs  it,  by  transferring  the  rever- 
sion to  his  own  name,  the  devise  is 
null  and  void  as  to  the  other  lega- 
tees. 

Maratta  v.  Ruble,  4  Ky.  Opin.  21. 

Where  a  testator  devised  to  his 
grandchildren  certain  property  with 
the  right  to  make  other  investments 
equal  in  value,  in  lieu  thereof,  for 
their  joint  interest;  and  afterwards 
he  purchased  lands  with  funds  equal 
to  the  amount  of  the  legacy,  but  took 
the  title  in  his  own  name,  and  died 
without  making  further  provision,  it 
renders  null  and  void  the  legacy  un- 
der the  will. 

Maratta  v.  Ruble,  4  Ky.  Opin.  21. 

Where  a  will  provides:  "It  is  my 
desire  that  after  the  payment  of  my 
debts  and  said  legacy,  all  the  remain- 
ing part  of  my  estate,  in  the  state  of 
Mississippi,  both  real  and  personal, 
be  sold  by  my  executor  and  converted 
into  money,  and  said  money  be  ap- 
plied by  my  executor  to  buy  land  in 
the  state  of  Ohio  for  Mary  and  her 
six  children,"  and  after  the  publica- 
tion of  the  will  the  testator  sold  the 
most  of  the  property  and  took  notes 
therefor  with  a  lien  on  the  land,  and 
the  executor  collected  the  notes  and 
claims  that  the  sale  by  the  erecutor 
was  a  revocation  of  the  devise,  it  was 
held  that  the  specific  devise  of  land 
and  the  subsequent  sale  of  the  land 
by  the  testator  and  an  appropriation 
of  the  proceeds  for  his  own  use 
amounted  to  a  presumptive  ademption 
of  the  devise,  but  such  prima  facie 
presumption  may  be  repelled  by  ex- 
trinsic proof  that  the  revocation  was 
not  intended. 

Redding  v.  Alsop,  5  Ky.  Opin.  413. 

§773.  Lapse. 

§  775. Death,      disqualification       or 

failure  of  devisee  or  legatee. 
Under  a  provision   in  a  will   "that 
if  any  of  my  children  shall  die  with- 


out children  the  land,  etc.,  shall  be 
divided  among  my  remaining  children 
and  heirs,"  on  the  death  of  one  of  the 
testator's  children  without  issue,  her 
interest  in  the  land  passes  to  the  sur- 
viving children,  there  being  no  other 
heirs. 

Satterlane  v.  E^rans,  7  Ky.  Opin. 
558. 

(D)    ELECTION. 

§  778.  Nature  and  grounds  in  general. 
Where  devises  are  made  in  the  al- 
ternative in  a  will,  and  it  appears 
that  the  party  to  whom  the  devise  is 
made  must  accept  the  one  or  the 
other  but  not  enjoy  both,  then  an 
election  can  be  made. 

Coons  y.  Coons,  4  Ky.  Opin.  663. 

§780.  Testamentary    provisions   under 
which  election  arises. 

§781. In  general. 

It  is  a  universal  rule  of  construc- 
tion   that    a    legatee    can    not   hold 
against  a  will  and  also  take  under  it. 
Baxter's  Exr.  v.  Anderson,  9  Ky. 
Opin.  287. 

§  782. Provisions       for       surviving 

wife. 
A  will  held  not  to  put  the  testator's 
widow  upon  her  election  whether  she 
will  take  under  the  will  and  waive 
her  right  to  distribution  under  the 
law. 

Ward  V.  Ward,  6  Ky.  Opin.  238. 

Where  the  only  provision  in  a  will 
for  the  testator's  wife  is  made  in  a 
devise  to  the  son  of  the  testator,  to- 
wit:  "The  lands  hereby  devised  to 
my  son,  Craig  L.  Wall,  is  bound  for 
the  support  and  maintenance  of  his 
mother  during  her  life."  there  is  no 
such  provision  for  the  widow  as  re- 
quires a  renunciation  by  her. 

Wall  V.  Goode,  7  Ky.  Opin.  17. 

§788.  Mode  of  election  and  proceed- 
ings therefor  in  general. 
Where  a  testator  devised  all  of  his 
land,  except  ten  acres,  to  his  widow 
for  life,  and  all  his  personal  estate 
to  his  widow  and  children,  and  the 
widow  does  not  renounce  the  provi- 
sions of  the  will,  whether  her  hus- 
band's estate  is  solvent  or  insolvent 
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the  property  devised  to  her  must  be 
held  to  have  been  accepted  In  lieu  of 
dower,  and  she  is  not  entitled  to  have 
dower  set  off  to  her. 

Porter's  Admr.  v.  Porter,  11  Ky. 
Opin.  244. 

§791.  Acts  constituting  election. 

Facts  as  to  a  binding  election  to 
hold  property,  under  a  will,  not  being 
a  necessary  deduction  of  law,  but  a 
deduction  of  fact,  it  should,  by  proper 
instructions,  be  left  to  the  considera- 
tion of  the  jury. 

Campbell  v.  Campbell,  3  Ky.  Opin. 
53. 

The  mere  retention  of  personalty  in 
the  possession  of  the  testator  and  de- 
visee, at  the  former's  death,  is  not 
so  significant  of  an  election  to  hold 
it  under  a  will  as  the  acceptance  of 
ah  ordinary  legacy  delivered  to  the 
devisee  by  the  executor  would  have 
been. 

Campbell  v.  Campbell,  3  Ky.  Opin. 
53. 

Where  the  wife  lived  more  than 
twenty-five  years  after  the  death  of 
the  testator  and  never  renounced  the 
provision  of  the  will,  nor  ever  claimed 
any  right  to  dower  or  distribution  aB 
a  widow  unprovided  for,  but  acqui- 
esced in  and  held  under  the  will  as 
a  devisee,  it  amounted  to  an  election 
to  stand  by  and  take  under  the  will. 
Mitchell  V.  Thompkins*  Admr.,  5 
Ky.  Opin.  161. 

An  acceptance  of  the  provisions  of 
a  will  by  taking  a  bequest  under  it, 
amounts  to  an  election  to  abide  by 
the  will,  and  will  bar  a  recovery  as 
against  the  terms  of  such  will. 

Ellis  V.  Johnson,  12  Ky.  Opin.  163. 

Where  the  wife  has  a  life  estate 
in  real  estate,  and  is  also  the  bene- 
ficiary under  a  life  insurance  policy 
on  his  life,  and  the  husband  makes 
a  will  by  which  he  makes  provision 
for  his  wife  and  also  disposes  of  her 
real  estate  and  insurance  policy,  and 
the  wife  after  his  death  makes  no 
objection  to  the  will,  but  undertakes 
to  carry  it  out,  conveying  her  real  es- 
tate, devised  by  her  late  husband  to 
the  executors,  and  signs  over  her 
rights  in  the  life  policy  and  accepts 


the  property  given  her  by  the  will, 
and  the  real  estate  is  partitioned  and 
deeded  to  the  children,  and  the  estate 
settled,  and  several  years  afterwards 
she  undertakes  to  renounce  the  will 
and  recover  her  property,  she  will  be 
estopped  by  her  conduct. 

Arterburn    v.    Arterburn,    13    Ky. 
Opin.  411. 

§796.  Revocation  of  eiection. 

The  widow  having  taken  under  the 
will  with  knowledge  of  her  rights, 
she.  If  living,  could  not  revoke  her 
election  and  her  devisee  can  not  do 
so  after  her  death. 

Mitchell  V.  Thompkins'  Admr.,   5 
Ky.  Opin.  161. 

The  fact  that  the  widow  has  quali- 
fied as  administratrix  with  the  will 
annexed  and  undertook  the  execution 
of  the  will,  will  not  estop  her  from 
renouncing  the  will  and  taking  under 
the  law  of  descent  within  the  twelve 
months  after  the  probation  of  the 
will. 

Smith's   Admr.   v.   Smith,   13   Ky. 
Opin.  124. 

(F)  LEGACIES  CHARGED  ON  PROP- 
ERTY,  ESTATE   OR   INTEREST. 

§820.  Charge  on  property  of  estate  in 
general. 
Where  a  testator  devised  to  his 
grandchildren  certain  property  with 
the  right  to  make  other  investments 
equal  in  value,  in  lieu  thereof,  for 
their  joint  interest,  and  he  afterwards 
purchased  land  with  funds  equal  to 
the  amount  of  the  legacy  and  took 
the  title  in  his  own  name  and  died 
without  making  further  provision,  the 
devisees  would  only  be  entitled  to  the 
land  purchased  by  the  testator  and 
not  to  a  distribution  under  the  will. 
Maratta  v.  Ruble,  4  Ky.  Opin.  21. 

Where  an  estate  was  devised  to  a 
son,  charged  with  the  support  of  the 
testator's  relict  for  life,  the  property 
itself  was  charged  with  this  burden; 
and  in  the  dereliction  of  the  son,  any 
other  one  that  she  might  select  may 
discharge  the  duty  and  would  be  en- 
titled to  compensation  therefor,  which 
would  be  a  charge  on  the  property 
and  have  a  prior  lien  to  the  son,  his 
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vendee,  or  any  execution  purchaser 
of  the  property  sold  to  pay  the  son's 
dehts. 

Wood   V.   Crawford,    1    Ky.    Opln. 
273. 

§821.  Charge  on  property  or  interest 
devised  or  bequeatKed. 
Where  a  will  devised  to  the  testa- 
tor's wife  and  son  all  of  his  property 
''to  have  and  to  hold  to  themselves, 
subject  to  such  provisions  and  limita- 
tions as  are  therein  annexed,"  a  fur- 
ther provision  that  the  devise  of  the 
wife  should,  on  her  death,  pass  to 
the  son,  and  that  after  the  death  of 
the  wife  the  son  should  pay  certain 
of  the  testator's  grandchildren  lega- 
cies amounting  to  $5,000,  the  whole 
estate  passed  to  the  son  charged  with 
the  support  of  the  wife  and  the  pay- 
ment of  the  legacies  to  the  grand- 
children. 

Phillips  V.  Doom,  6  Ky.  Opin.  519. 

(G)   DEBTS  OF  TESTATOR  AND  IN- 
CUIVIBRANCES    ON    PROPERTY. 

§827.  Nature  and  grounds  of  iiabiiity 
of  devisees  arid  legatees. 
Where  a  devisee  accepts  the  provi- 
sions of  the  will  beneficial  to  himself, 
he  is  estopped  to  object  to  parts  un- 
favorable to  him. 

Dunken  v.  Carpenter,  6  Ky.  Opin. 
33. 

A  devisee  is  entitled  to  the  land 
when  he  pays  the  debt  which  the  tes- 
tator prescribes  as  an  indispensable 
condition  to  his  title. 

Thomas  v.  Greenwad's  Exr.,  1  Ky. 
Opin.  365. 

Where  testatrix  devised  to  her  son, 
A.,  a  house  and  lot  for  which  she  was 
indebted  in  the  sum  of  $1,500,  for 
which  there  was  a  lien  on  the  prop- 
erty, and  she  made  some  other  spe- 
cific devises,  and  without  giving  di- 
rections as  to  the  payment  of  her 
debts,  provided  that  the  balance  of 
her  estate,  both  real  and  personal,  be 
divided  between  her  daughter  and 
her  sons,  J.,  G.  and  A.,  although  the 
creditor  might  have  enforced  his  lien 
as  security  for  his  debt,  it  was  never- 
theless as  much  the  debt  of  the  tes- 
tatrix as  if  the  lien  did  not  exist,  sind 


the  acceptance  by  A.  of  the  devise  to 
him  did  not  imply  an  undertaking  on 
his  part  to  assume  and  pay  the  debt, 
nor  exempt  the  general  devisees  from 
contribution  thereto,  but,  on  the  con- 
trary, as  between  him  and  the  de- 
visees of  the  residuary  estate,  he  was 
exempt  from   contribution. 

Blanchard     v.     Herbert,     5     Ky. 
Opin.  8. 

§830.  Liabiiities  on  receipt  of  prop- 
erty of  estate  in  general. 
When  a  testator  leaves  debts  tbey 
must  be  paid  out  of  the  fund  consti- 
tuting the  residuary  bequest,  rattf^r 
than  out  of  specific  legacies. 

Calmes'   Exrx.   v.   Calmes,   9   Ky. 
Opin.  696. 

§835.  Liabilities  on  devise  of  realty. 
§841. Liens    for    debts    as   against 

devisees. 
Where  a  testator  empowers  his  ex- 
ecutors to  sell  real  estate  to  pay  all 
his  debts,  but  his  executors  attempt 
to  pay  them  without  such  sales,  and 
they  renew  the  notes  of  the  testator, 
such  renewals  will  not  deprive  the 
holders  of  such  notes  of  their  liens 
upon  the  estate  devised  for  the  pay- 
ment of  his  debts  in  the  first  in- 
stance; and  this  is  not  changed  by 
the  fact  that  the  renewal  notes  are 
signed  by  the  executors  in  their  in- 
dividual capacity. 

Milton  V.  McCloskey's  E:xr.,  12  Ky. 

Opin.  388. 

§842.  Conveyances  and  incumbrances 
by  devisees. 
Where  property  is  devised  subject 
to  be  divested  upon  a  contingency  If 
it  should  occur  before  a  named  date, 
and  the  time  is  passed  within  which 
it  could  occur,  and  it  did  not  occur, 
the  devisee  has  good  title  and  may 
convey  the  same. 

McKnight    V.    Kennedy,    11    Ky. 
Opin.  208. 

(H)   VOID,  LAPSED,  AND   FORFEIT- 
ED   DEVISEES   AND    BEQUESTS, 
AND  PROPERTY  AND  INTER- 
ESTS    UNDISPOSED     OF. 

§849.  Disposition     or     devolution     in 
general. 
That  part  of  the  bequest  of  the  de- 
ceased's   inheritance    which    had    no 
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Baying  clause  of  reversion,  will  not 
reinyest  in  the  estate  of  the  testator, 
but  passes  to  the  heirs  and  distribu- 
tees of  the  deceased  heir. 

Quigley    v.    Loving,    2    Ky.    Opin. 
148. 

(I)  RIGHTS     AND     REMEDIES     OF 
CREDITORS     OF      DEVISEES 
AND    LEGATEES. 

§867.  Right  to  aubject  Interests  un- 
der will  in  general. 
Where  money  is  bequeathed  to  one 
to  whom  it  in  fact  belonged,  the 
donee  can  not,  by  electing  to  hold  it 
as  a  bequest,  prevent  his  creditors 
from  subjecting  it  to  payment  of  his 
debts. 

Higdon  V.  Beck,  7  Ky.  Opin.  127. 

Where  a  testator  devised  to  his 
children  all  of  his  lands  and  person- 
alty, "to  be  vested  in  his  executors, 
in  trust  for  them,  it  being  my  express 
will  that  said  lands,  etc.,  shall  not 
be  held  liable  for  any  debts  now  ow- 
ing, or  which  may  be  contracted  by 
my  said  children  or  either  of  them," 
and  gives  his  executors  discretion  to 
put  the  children  in  possession,  and  to 
resume  possession  at  their  own  pleas- 
ure, and  also  to  sell  the  whole  or  any 
part  and  appropriate  the  interest  to 
the  benefit  and  support  of  ''the  child 
to  whom  it  may  belong  during  life  and 
then  to  pass  as  above;"  it  is  a  devise 
for  the  personal  use  of  the  devisee 
during  life  only,  and  is  not  subject 
to  his  debts. 

Boone  v.  Robinson's  Admr.,  1  Ky. 
Opin.  464. 

Under  a  will  providing  "That  *  •  * 
the  tract  of  land  on  which  I  now  live 

*  ♦•  is  to  be  retained  as  a  home 
for  my  own  family  •  •  ♦  and  that  the 
farm  on  which  I  live  shall  not 
be  disposed  of  under  any  circum- 
stances, if  it  can  be,  until  my  young- 
est child  shaJl  become  of  age,  and 
then  it  may  be  sold  or  divided  as  my 
children  may  agree,"  and  "That  my 
wife  and  children  shall  have  the  use 
and  benefit  of  my  house  and  home 
tract  of  land  for  their  mutual  support 
and    the    education    of    my    children 

•  •  ♦  during  the  life  of  my  wife,"  it 
was  held,  where  the  children  have  all 


arrived  of  age,  that  the  creditors  of 
the  widow  and  some  of  the  children 
may  subject  the  undivided  interests 
possessed  by  each  to  the  payment  of 
their  claims. 

Bums  V.   Hoffman,   11   Ky.   Opin. 
549. 

WITHDRAWAL. 
Of  answer,  see  Pleading,   §  339. 

WITNESSES. 

I.  ATTENDANCE,    PRODUCTION    OP 

DOCUMENTS    AND    COMPBN- 
SATION. 
§    1.  Authority  to  compel  attend- 
ance. 
§  17.  Attachment    to    compel    at- 
tendance. 
§  23.  Compensation. 
§  27. Amount  in  genial. 

II.  COMPETENCY. 

(A)  CAPACITY    AND    QUALIFICA- 

TIONS IN  GENERAL. 
§  35.  Capacity  in  general. 
§  37.  Knowledge     or     means     of 

knowledge  of  facts. 
§  47.  Infamy      or      conviction      of 

crime. 

§  48. In  general. 

§  51.  Husband   and   wife. 

§  52. 1  n  c  o  m  p  e  t  ency    for    or 

against  each  other  in  general. 
§  55. Separate  interests  of  hus- 
band or  wife. 
§  75.  Objections  to  competency  in 

general. 
§  77.  Ehcamination    of    witness    as 

to  competency. 

(B)  PARTIES  AND    PERSONS    IN- 
TERESTED IN  EVENT. 

§  82.  Parties  of  record  in  civil  ac- 
tions  and   proceedings. 

§  87.  Defendants  in  criminal  pros- 
ecutions. 

§  88. In  general. 

§  91.  Interest  of  party  or  other 
person. 

(C)  TESTIIVIONY  OF  PARTIES  OR 

PERSONS  INTERESTED, 
FOR  OR  AGAINST  REPRE- 
SENTATIVES, SURVIVORS, 
OR  SUCCESSORS  |N  TITLE 
OR  INTEREST  OF  PERSON 
DECEASED  OR  INCOIVIPE- 
TENT. 
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§  125.  Nature  and  grounds  of  ex- 
clusion in  general. 

127.  Actions  and  proceedings  in 
which  testimony  is  excluded. 

§  128. In  general. 

§  137.  Parties  and  other  persons 
whose  testimony  is  excluded. 

§  139. Parties  of  record. 

§  140. Persons     interested     in 

event. 

^147.  Parties  as  against  whom 
testimony  is  excluded. 

S  149. Elxecutor,    administrator, 

guardian,  trustee  or  other 
representative  of  estate  of 
person  deceased  or  incompe- 
tent. 

§  159. Transactions  or  com- 
munications between  witness 
and  person  subsequently  de- 
ceased or  incompetent. 

(D)  CONFIDENTIAL  RELATIONS 
AND  PRIVILEGED  COMMU- 
NICATIONS. 

§  187.  Husband  and  wife. 

§  188. In  general. 

§  197.  Communications    to    or    ad- 
vice by  attorney  or  counsel, 
ni.  EXAMINATION. 

(A)  TAKING     TESTIMONY     IN 

GENERAL. 
§  226.  Discretion  of  court. 
S  236.  Questions  in  general. 
S  239.  Leading  questions. 
§  240. In  general. 

(B)  CROSS-EXAMINATION       AND 

RE-EXAMINATION. 

§  266.  Right  to  cross-examine  in 
general. 

§  268.  Scope  and  extent  of  cross- 
examination  in  general. 

§  270.  Cross-examination  as  to  ir- 
relevant, collateral  or  imma- 
terial matters. 

§  285.  Redirect  examination. 

S  287. Explanation      of      testl- 

money  of  cross-examination. 

rV.  CREH^IBILITY,  IMPEACHMENT, 
CONTRADICTION  AND  COR- 
ROBORATION. 

(A)    IN   GENERAL. 

§  312.  Means  of  knowledge  of  wit- 
ness. 

§320.  Right  to  impeach  one's  own 
witness. 

§  322. ^Witness  whom  party  Is 

compelled   to   call. 


(B)    CHARACTER   AND  CONDUCT 
OF    WITNESS. 

§  333.  Character  as  ground  of  im- 

peachment  in  general. 
§  338.  Character     and     reputation 

in  general. 
§  344.  Particular  acts  or  facts. 
§  345.  Accusation  or  conviction  of 

crime. 
§  347.  Conduct   of    witness   hicon- 

sistent  with  testimony. 
(D)    INCONSISTENT  STATE- 

MENTS    BY    WITNESS. 
§  379.  Inconsistency  of  statementB 

as  ground  of  impeachment  in 

general. 
§  398.  Laying  foundation  for  proof 

of  inconsistent  statements. 

Absence  of  witness  ground  for  con- 
tinuance,  see  Continuance,  §§  21, 
24;    Criminal  Law,  §  594. 

Absence  of  witnesses  as  ground  for 
new  trial,  see  New  Trial,  §  88. 

Action  on  insurance  policy,  see  In- 
surance, §  618. 

Attesting  witnesses,  see  Wills,  §  116. 

Character  of  attesting  witnesses,  see 
Wills,  §  294. 

Competency  of  consipartor  as  witness 
for  or  against  co-conspirator,  see 
Conspiracy,   §   45. 

Death  or  disability  of  witness,  see 
Evidence,   §  576. 

Diligence  in  procuring  attendance  of 
witnesses,  see  Continuance,  §  26. 

Examination  of  witnesses,  see  Equity, 
§  351. 

Indorsing  names  of  witnesses  on  in- 
dictment, see  Indictment  and  In- 
formation, §  34. 

To   wills,  see  Wills.   §   113. 

Violation  of  rule  excluding  witnesses 
from  court  room,  see  Criminal  Law, 
§665. 

L  ATTENDANCE,  PRODUCTION  OF 
DOCUMENTS   AND  COMPEN- 
SATION. 

§  1.  Authority  to  co'mpel  attendance. 
Where,  before  the  introduction  of 
testimony  in  the  case  at  bar,  the  court 
announced,  in  substance,  that  the 
number  of  witnesses  on  each  side, 
as  to  the  identity  of  the  animal  in 
dispute,  would  be  restricted  to  three: 
and  the  plaintiff,  after  examining  sev- 
eral other  witnesses,  offered  to  prove. 
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by  W.  and  others,  facts  conducing  to 
identify  the  mare  in  controversy  as 
one  which  he  owned  and  had  in  No- 
yember,  1863,  but  on  objection  of  de- 
fendant, the  court  refused  to  permit 
the  witness  to  testify;  the  court 
was  not  authorized  to  restrain  the 
examination  of  the  witnesses,  as  the 
identity  of  the  property  in  contro- 
versy may  be  determined  from  vari- 
ous facts  and  circumstances,  some  of 
which  might  be  proven  by  one  wit- 
ness and  some  by  another. 

Rice  V.  Dently,  2  Ky.   Opin.  173. 

§17.  Attachment    to    compel    attend- 
ance. 
Where  a  witness  is  subpoenaed,  he 
may  waive   the   payment  of  mileage 
and    expenses,     when    he    otherwise 
would  be  entitled  to  them,  and  where 
he  does  so  and  fails  to  obey  the  sub- 
poena he  may  be  attached  and  pun- 
ished   for    contempt,    notwithstanding 
no  fees  have  been  tendered  to  him. 
Calloway   v.   Todd,   10   Ky.   Opin. 
185. 

A  witness  duly  subpoenaed  may  be 
attached  and  punished  for  contempt 
of  court  for  failing  to  obey  the  sub- 
poena, but  can  not  be  so  attached  and 
punished  where  he  fails  to  keep  his 
promise  to  one  of  the  parties  to  at- 
tend, when  he  has  not  been  sub- 
poenaed. 

Calloway  v.  Todd,   10  Ky.   Opin. 
185. 

§23.  Compensation. 

§27. Amount  In  general. 

The  law  prescribes  what  fees  wit- 
nesses are  entitled  to,  and  a  city  has 
no  power  by  ordinance  to  increase  or 
diminish  such  fees;  and  the  case  is 
not  altered  by  the  fact  that  the  wit- 
nesses were  subpoenaed  in  cases  aris- 
ing under  city  ordinances. 

City  of  Lexington  v.  O'Connor,  10 
Ky.  Opin.  488. 

n.    COMPETENCY. 

(A)    CAPACITY     AND      QUALIFICA- 
TION  IN   GENERAL. 

§35.  Capacity  In  general. 

Where  at  a  trial  under  the  provi- 
sions   of  the   statute,    the   witnesses 


were  excluded  from  the  court  room, 
each  party  giving  a  list  of  his  wit- 
nesses, a  witness  not  excluded  from 
the  court  room  is  not  competent  to 
testify. 

Crooks   &   Co.   V.  Dillion,  10  Ky. 
Opin.  638. 

§37.  Knowledge  or  means  of  knowl- 
edge of  facts. 
In  a  separate  action  by  the  tenant 
against  the  landlord,  for  seizing  his 
property  under  a  distress  warrant 
and  sacrificing  it  in  an  effort  to  col- 
lect, the  landlord  is  a  competent  wit- 
ness to  establish  the  amount  of  rent 
due,  and  it  is  error  to  exclude  his  tes- 
timony. 

Mornan  v.  Winston,  10  Ky.  Opin. 
772. 

§47.  Infamy  or  conviction  of  crime. 

§48. In  general. 

Where  two  persons  are  Jointly  in- 
dicted for  murder,  after  one  in  a  sep- 
arate trial  has  been  found  guilty  of 
manslaughter,  he  is  a  competent  wit- 
ness for  the  commonwealth  in  the 
trial  of  the  other,  and  this  is  true 
whether  the  witness  has  been  sen- 
tenced or  not. 

Wilcox  V.  Commonwealth,  10  Ky. 
Opin.  313. 

§51.  Husband  and  wife. 

§  52. Incompetency   for   or   against 

each  other   In   general. 

Where  the  husband,  in  his  petition 
for  divorce,  avers  that  his  wife  had 
been  judicially  found  to  be  of  un- 
sound mind,  he  is  not  a  competent 
witness  against  her. 

Henninger    v.    Henninger,    8    Ky. 
Opin.  627. 


-Separate  interests  of  husband 


§55^ 

or  wife. 
While  a  wife  can  not  testify  for  or 
against  her  husband,  she  may  testify 
for  herself;  and  where  creditors  in- 
stitute an  action  to  set  aside  a  con- 
veyance from  the  husband  to  his  wife, 
claimed  to  have  been  made  to  defraud 
them,  the  wife  is  a  competent  witness 
for  herself. 

Devon  v.   Kobigen,   11   Ky.   Opin. 

882. 
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§75.  Objections  to  competency  in  gen- 
eral. 
A  witness  being  incompetent  when 
his  deposition  is  taken,  a  subsequent 
verdict  in  his  favor  can  not  be  made 
to  relate  back  to  that  time,  so  as  to 
remove  the  bias  under  which  he  then 
labored. 

Hamilton  v.  Barnes,  5  Ky.  Opin. 
167. 

§77.  Examination    of    witness    as    to 

competency. 
An  examination  of  a  witness  upon 
his  voir  dire,  to  prove  him  incompe- 
tent, will  exclude  other  evidence  to 
disprove  his  statements,  since  having 
elected  as  to  one  mode  they  could  not 
resort  to  another. 

Loeb    &    Bloom   v.    Stark,    3   Ky. 

Opin.  139. 


(B)  PARTIES  AND  PERSONS  IN- 
TERESTED  IN  EVENT. 

§82.  Parties  of  record  in  civil  actions 
and  proceedings. 
The  fact  that  witnesses  are  parties 
to  the  action  in  which  they  disclaim 
any  interest  in  the  matters  in  contro- 
versy, does  not  render  them  incompe- 
tent to  testify. 

Stoughton's  Admr.  v.  Ellis,  7  Ky. 
Opin.  77. 

In  an  action  for  malicious  prosecu- 
tion, plaintiff  is  a  competent  witness  in 
his  own  behalf. 

Blair  v.  Meshew,  7  Ky.  Opin.  103. 

§87.  Defendants   in   criminal    prosecu- 
tions. 

§88. In  general. 

Where  two  or  more  persons  are 
charged  in  the  same  indictment,  and 
the  court  believes  that  the  evidence 
as  to  one  of  such  persons  is  insufficient 
to  put  him  on  his  defense,  the  court 
must,  on  the  motion  of  either  party 
desiring  to  use  such  defendant  as  a 
witness,  order  him  to  be  discharged 
and  permit  him  to  testify,  such  order 
being  an  acquittal  of  such  defendant 
and  a  bar  to  another  prosecution. 
Moore  v.  Commonwealth,  9  Ky. 
Opin.  110. 

Where  two  persons  are  jointly  in- 
dicted for  the  same  offense,  the  stat- 
ute provides  that  each  shall  be  a  com- 


petent witness   for  the   other  unless 
the  indictment  charges  a  conspiracy. 
Shipp    v.    Commonwealth,    9   Ky. 
Opin.  463. 

Where  two  or  more  persons  are 
Jointly  indicted  for  the  same  offense, 
each  is  a  competent  witness  for  the 
other,  unless  the  indictment  charges  a 
conspiracy  between  them;  and  even 
where  conspiracy  is  charged  each  is 
a  competent  witness  for  the  other  un- 
less there  is  evidence  submitted  which 
in  the  opinion  of  the  trial  judge  estab- 
lishes with  reasonable  certainty  the 
existence  of  such  a  conspiracy,  and 
the  judge  will  determine  such  ques- 
tion from  all  of  the  evidence  intro- 
duced by  the  state  and  the  accused. 
Galloway  v.  Commonwealth,  11 
Ky.  Opin.  951. 

Although  a  conspiracy  Is  charged  in 
the  indictment,  the  conspirators  are 
competent  to  testify  for  each  other, 
unless  there  has  been  such  evidence 
as  in  the  court's  opinion  establishes 
with  reasonable  certainty  the  exist- 
ence of  the  alleged  conspiracy. 

Fleming  v.  Commonwealth,  12  Ky. 
Opin.  332. 

§91.  Interest  of  party  or  otiier  person. 
In  a  foreclosure  proceeding,  the 
mortgagor  is  a  competent  witness  to 
show  that  the  mortgagee  consented 
that  the  land  might  be  sold  and  the 
proceeds  applied  to  the  benefit  of  the 
mortgagee. 

Jones  V.  Rice,  6  Ky.  Opin.  655. 

The  rule  of  law  is  that  if  the  wit- 
ness regards  himself  interested  this 
excludes  his  evidence  because  of  the 
bias  this  estimated  interest  has  on  his 
mind,  and  does  not  depend  on  the  fact 
whether  he  is  interested. 

Lucas  V.  Temple  &  Barker,  1  Ky. 
Opin.  259. 

A  defendant  is  not  a  competent  wit- 
ness for  his  co-defendant,  where  they 
are  both  interested  in  the  issue  raised 
by  their  joint  answer. 

Watts    V.   Whittlngton's    Exrs.,  1 
Ky.  Opin.  6. 

Where  a  defendant  is  allowed  to  tes- 
tify as  to  certain  transactions  between 
himself  and  the  plaintiff,  in  support 
of  his  own  defense,  the  plaintiff  has 
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the  right  also  to  testify  concerning  the 
same  matter. 

Ferguson  v.  Wallace,  1  Ky.  Opin. 
595. 

Unless  the  witness  is  interested  in' 
the  issue  presented  by  the  answer,  in 
behalf  of  himself,  he  is  a  competent 
witness,  under  subsection  6,  section 
670,  Civil  Code. 

Morris   v.    Tydings,   1   Ky.   Opin. 
541. 

Where  a  petition  seeks  a  settlement 
of  a  partnership  and  recovery  against 
S.  and  M.  who,  with  the  plaintiff,  com- 
posed the  firm  of  S.  &  Co.,  S.  failed 
to  answer,  but  defendant,  M.,  filed  his 
answer  controverting  the  claim  of 
plaintiff  to  any  relief,  and  obliging 
settlement  of  the  business  of  the  firm 
by  the  parties  themselves;  S.  is  not 
a  competent  witness  for  M.  because  of 
his  interest  in  the  issue  between  the 
plaintiff  and  his  codefendant. 

Spurlock  V.  Mayo,  2  Ky.  Opin.  198. 

The  mere  coincidence  of  names  will 
not  authorize  the  conclusion  that  they 
represent  the  same  person;  but  proof 
must  be  had  that  a  witness  whose  tes- 
timony was  used  in  the  court  below, 
was  the  same  person  as  the  one  whose 
name  appeared  to  the  attachment 
bond,  in  order  to  exclude  him  as  a 
witness,  on  the  ground  of  being  an  in- 
terested party  to  the  suit. 

Kendall  v.  Gaar,  2  Ky.  Opin.  444. 

One  whose  interest  appears  as 
against  a  defendant,  and  for  the  plain- 
tiff, in  a  suit  for  breach  of  warranty, 
is  incompetent  as  witness. 

Powell  V.  Barley,  2  Ky.  Opin.  622. 

One  who  is  a  remote  vendor  of  an 
appellant,  is  a  competent  witness  for 
him,  and  his  evidence  being  material, 
and  not  known  what  effect  it  would 
have  with  the  jury,  the  court  erred 
in  rejecting  his  depositions. 

Newberg   v.   Ratliff,    2   Ky.   Opin. 
646. 

Where  in  a  suit  by  an  administra- 
tor against  W.  on  a  note  for  |300,  as- 
signed by  T.,  W.  called  T.  as  a  wit- 
ness to  establish  payments;  and  if  the 
administrator  recover,  the  whole 
amount  of  the  debt  would  have  gone 
into  judgment;  and  if  W.  failed  in  es- 
tablishing his  defense,  T.  would  have 
been  responsible  to  him  for  such  pay- 


ments, T.'s  interest  being  against  W., 
he  was  a  competent  witness  for  him. 
Sloan's   Admr.  v.  Walters,  2  Ky. 
Opin.  634. 

The  levying  deputy,  being  liable  to 
his  principal  for  a  release  of  the  levy, 
he  was  incompetent  as  a  witness  to 
prove  a  reasonable  notice  on  his  de- 
mand of  the  execution  debtor,  for  a 
bond  of  Indemnity. 

Powell  V.  Barley,  2  Ky.  Opin.  622. 

After  judgment  has  been  rendered 
against  one  of  the  defendants  to  a  suit 
on  a  joint  note,  he  is  held  to  be  a 
competent  witness  for  his  codefendant 
in  his  defense  to  the  action. 

Western's  Admr.  v.  Perkins,  2  Ky. 
Opin.  495. 

Where  two  witnesses,  interested  in 
the  issue  in  a  suit,  on  which  they  were 
called  to  testify,  showed  by  their  own 
testimony  that  they  were  not  the  im- 
mediate warrantors  of  the  soundness 
of  a  horse,  the  possession  of  which 
was  the  controversy  in  the  case,  but 
they  both  testified  that  they  "felt  that 
they  were  interested  in  the  result  of 
the  suit,"  as  they  would  no  doubt  be 
called  upon  for  restitution  in  case  the 
suit  was  decided  adversely  to  their  re- 
spective warrantors;  their  interest  in 
the  controversy,  as  disclosed  by  them, 
was  of  such  a  certain  nature  as  to  ren- 
der them  incompetent. 

Curry  v.  McKinly,  2  Ky.  Opin.  292. 

As  a  general  rule  a  witness  must 
have  a  direct  and  certain  interest  in 
the  result  of  the  suit  to  render  him  in- 
competent, and  if  he  is  neither  to  gain 
nor  lose  by  the  result  and  the  verdict 
\  can  not  be  used  as  evidence  in  his  fa- 
I  vor  he  is  competent;  a  contingent  or 
doubtful  interest  goes  only  to  his  cred- 
ibility. 

Todd's  Admr.  v.  Southgate's  Exr., 
5  Ky.  Opin.  728. 

(C)   TESTIMONY    OF    PARTIES    OR 
PERSONS   INTERESTED,   FOR  OR 
AGAINST     REPRESENTATIVES, 
SURVIVORS,       OR       SUCCES- 
SORS IN   TITLE  OR   INTER- 
EST    OF     PERSONS      DE- 
CEASED   OR    INCOMPE- 
TENT. 

§  125.  Nature  and  grounds  of  exclusion 
in  general. 
Under  the  statute,   relating  to  evl- 
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dence  as  to  the  competency  of  wit- 
nesses, a  party  is  not  prohibited  from 
testffying  in  his  own  behalf  in  regard 
to  what  took  place  between  himself 
and  one  who  is  dead,  where  the  de- 
ceased could  only  be  a  witness  if 
living. 

Finley  v.  Woodman,   7  Ky.  Opin. 
309. 

One  who  holds  an  insurance  policy 
on  the  life  of  his  debtor  is  not  a  com- 
petent witness  to  testify  in  his  own  be- 
half that  a  contract  by  which  the  de- 
ceased held  an  interest  in  the  policy 
had  been  rescinded  prior  to  the  de- 
ceased's death. 

Whittaker's  Admr.  v.   Howard,   7 
Ky.  Opin.  542. 

A  plaintiff  in  an  action  against  a 
deceased's  estate  was  held  not  to  be 
competent  to  testify  to  a  declaration 
made  by  the  decedent. 

Southgate's  Exr.  v.  Todd's  Admrs., 
7  Ky.  Opin.  620. 

§  127.  Actions  and  proceeding  in  which 
testinnony  is  excluded. 

§128. in  general. 

In  an  action  where  an  infant  is  a 
party,  the  defendant  is  not  a  compe- 
tent witness,  under  the  statute  provid- 
ing that  in  an  action  or  special  pro- 
ceeding, in  which  the  adverse  party  is 
an  infant,  where  such  infant  does  not 
testify,  the  other  party  is  incompe- 
tent. 

Denny  v.  Miller,  8  Ky.  Opin.  144. 

§  137.  Parties  and  other  persons  whose 

testimony  is  excluded. 
Buckner  and  Bullitt's  Civ.  Code 
(1878),  §  606,  subsec.  2,  does  not  ren- 
der a  party  to  suit  on  a  note  given 
to  an  intestate  incompetent  to  testify 
that  he  did  not  know  the  intestate 
named  in  the  note  as  the  payee,  that 
he  did  not  sign  the  note  for  him,  and 
that  there  never  was  any  agreement 
or  understanding  between  him  and  the 
other  person  who  signed  the  note  that 
the  latter  might  sign  his  name  as  his 
surety,  for  these  statements  were  not 
concerning  any  verbal  statement  of  or 
any  act  done  or  omitted  to  be  done  by 
the  decedent. 

Hunter's  Admr.  v.  March,  11  Ky. 

Opin.  55. 


§139.. 


•Parties  of  record. 


Devisees  are  competent  as  witnesses 
in  a  contest  between  the  executor  and 
a  third  party  asserting  a  claim  against 
the  estate. 

Lusks   V.   Anderson,   8   Ky.  Opin. 
266. 


§140.- 


•Persons  Interested   in  event 


Where  an  executor  sues  a  principal 
and  his  sureties  on  a  note,  and  the 
sureties  defend,  §§22  and  25  of  Chap. 
37,  General  Stat.,  render  such  princi- 
pal incompetent  as  a  witness  against 
the  executor,  and  this  is  true  even  if 
such  principal  is  offered  as  a  witness 
after  judgment  has  been  taken  against 
him. 

Miles'  Exr.  v.  Stone,  9  Ky.  Opin. 
759. 

§  147.  Parties  as  against  whom  testi- 
mony is  excluded. 

§  149. E  x  e  c  u  t  o  r,     administrator, 

guardian,  trustee,  or  other  rep- 
resentative of  estate  of  person 
deceased  or  incompetent. 
A  party  to  the  action   against  the 
executor  is  not  allowed  to  testify,  ex- 
cept as  to  facts  occurring  after  the 
death  of  the  decedent,  unless  the  per- 
sonal   representative    should    call  on 
such  witnesses  to  testify  as  to  trans- 
actions    or     conversations     occurring 
with  the  decedent  prior  to  his  death. 
Lusks    V.   Anderson,   8   Ky.   Opin. 
266. 

§  159. Transactions  or  communica- 
tions between  witness  and  pe^ 
son    subsequently    deceased    or 
incompetent. 
When  a  witness  is  incompetent  to 
testify  under  Civ.  Code  (1876).  §  606. 
subsec.  6,  under  a  claim  against  the 
estate,   but  an  heir  of  the   estate  is 
called  as  a  witness   by  the  adminis- 
trator for  the  purpose  of  defeating  a 
recovery,  the  evidence  of  such  incom- 
petent witness  becomes  admissible. 
Maupin  v.  Berkley,  11  Ky.  Opin. 
487. 

Where  the  maker  of  a  note  is  dead, 
the  payee  is  incompetent  to  testify 
concerning  any  part  of  the  transac- 
tion or  as  to  statements  made  by  the 
obligor  at  the  time  of  the  execution 
of  such  note. 

Showalter  v.  Kirk's  E^xrs.,  11  Ky. 
Opin.  741. 
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(D)    CONFIDENTIAL        RELATIONS 
AND  PRIVILEGED  COM- 
MUNICATIONS. 

§187.  Husband  and  wife. 

§188. In  general. 

A  widow  is  competent  to  testify  in 
a  case  between  her  husband's  estate 
and  others  where  it  is  not  made  to 
appear  that  the  facts  to  which  she 
testifies  came  to  her  by  reason  of 
her  confidential  relations  with  her 
late  husband. 

Cundiff  V.  Cundiff's  Admr.,  9  Ky. 
Opin.  97. 

The  wife  Is  not  competent  to  tes- 
tify against  her  husband,  and  her  ad- 
missions  or   statements   will    not   be 
admitted  as  evidence  against  him. 
Herman  v.  Reis,  4  Ky.  Opin.  696. 

§197.  Communications  to  or  advice 
by  attorney  or  counsel. 
Where  defendant  told  plaintiff!  that 
he  wished  plaintiff  to  fix  up  a  title 
to  some  land  as  he  wished  to  pay 
plaintiff  money  which  plaintiff  had  ad- 
vanced to  him  to  start  him  in  the  sa- 
loon business,  and  that  he  was  indebt- 
ed to  plaintiff  for  the  money  ad- 
vanced, and  would  pay  him  in  land, 
the  business  of  plaintiff  was  to  fix 
up  a  title  to  the  land,  and  a  state- 
ment that  defendant  wished  the  land 
to  secure  the  debt  to  plaintiff  had  no 
particular  relations  to  the  business  to 
be  transacted  and  constituted  no  part 
of  the  instructions  necessary  to  the 
performance  of  the  professional  duty 
in  which  plaintiff  was  engaged,  and 
plaintiff  was  under  no  obligations  to 
keep  it  secret  because  of  his  relation 
as  attorney. 

Morton    v.    Morris,    5    Ky.    Opin. 
127. 

III.     EXAMINATION. 

(A)    TAKING   TESTIMONY   IN 
GENERAL. 

§226.  Discretion   of  court. 

A  question  put  to  a  witness, 
whether  in  his  "opinion  from  his  oc- 
cupation as  a  farmer,  habits  of  ob- 
serving stock,  and  opportunity  as  a 
neighbor  of  appellant,  if  the  mule  in 
controversy  had  been  at  the  farm  and 


in  possession  of  appellant  as  early 
as  October  or  November,  1862,  he 
would  not  have  known  it  before  Au- 
gust, 1863,  the  first  time  he  saw  it," 
is  not  incompetent  and  illegal,  the 
particular  mode  of  interrogation  not 
being  erroneous,  since  to  change  the 
form  would  result  in  producing  the 
same  reply,  and  it  would  be  hyper- 
technical  to  reverse  on  such  objec- 
tions. 

Delaney  v.  Lee,  2  Ky.  Opin.  451. 

§236.  Questions   in   general. 

It  was  proper  for  the  trial  court  in 
a  suit  to  recover  on  a  life  insurance 
policy  to  refuse  to  propound  to  the 
jury  an  interrogatory  as  to  whether 
the  deceased  was  "at  any  time  prior 
to  the  date  of  said  application,  affect- 
ed with  cerebral  amaurosis,"  and  the 
court  properly  propounded  to  the  jury 
this  question,  "Did  Henry  S.  Moss, 
at  the  time  of  making  the  application 
for  insurance,  have  cerebral  amau- 
rosis?" 

Connecticut  Mut.  Li*e  Ins.  Co.  v. 
Moss,  12  Ky.  Opin.  651. 

§239.  Leading  questions. 

§240. In  general. 

Although  questions  excepted  to 
could  be  and  were  answered  "Yes" 
or  "No"  it  does  not  follow  that  they 
were   leading. 

Hunter's  Admr.  v.  March,  11  Ky. 
Opin.  55. 

(B)   CROSS-EXAMINATION  AND  RE- 
EXAMINATION. 

§266.  Right  to  cross-examine  and   re- 
examine in  general. 
Where  a  witness  was  summoned  by 
the    commissioner    to    testify    in    the 
case,  and  from  the  affidavit  filed,  it 
appears  that  the  counsel  for  the  ap- 
pellant had  ample  time  to  cross-exam- 
ine,   and    the    cross-examination    was 
postponed    at    his    instance,    appellee 
was  not  compelled  to  produce  the  wit- 
ness  in   order  that  he  might   be   re- 
cross-examination  and  to  excuse  such 
Newton   v.   Newton,   5   Ky.   Opin. 
454. 

§  268.  Scope  and  extent  of  cross-exam- 
ination  In   general. 
The   defendant   in  a   criminal   case 
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should  be  permitted,  by  his  counsel, 
to  fully  cross-examine  the  prosecuting 
witness  as  to  what  the  defendant  did 
and  said  at  the  time  of  the  occur- 
rence of  the  offense,  and  it  is  re- 
versible error  for  the  court,  on  its 
own  motion,  to  interfere  with  the 
cross-examination  and  to  excuse  such 
witness  from  answering  the  questions 
propounded  to  her;  such  a  course  was 
prejudicial  to  the  substantial  rights 
of  the  accused. 

Smith    v.    Commonwealth,    9    Ky. 
Opin.  509. 

§270.  Cross-examination   as   to    irrele- 
vant,   collateral    or    Immaterial 
matters. 
A  party  who  brings  out  a  fact,  on 
cross-examination  of  a  witness,  which 
is   irrelevant,   can   not    be   permitted 
upon   the   pretext  of   rebutting   it   or 
contradicting  the  witness  to  introduce 
himself  or  other  witnesses  to  testify 
in    detail   in    respect   to    such   irrele- 
vant matter. 

Kentucky  Cent.  R.  Co.  v.  Carey, 
12  Ky.  Opin.  450. 

§285.  Redirect  examination. 

§287. Explanation   of  testimony  of 

cross-examination. 
A  witness  who  avows  his  mistake 
in  giving  testimony  should  be  allowed 
an  opportunity  to  correct  it. 

Bell    V.    Mitcherson,    7   Ky.    Opin. 
148. 

IV.     CREDIBILITY,  IMPEACHMESMT, 
CONTRADICTION    AND   COR- 
ROBORATION. 

(A)    IN    GENERAL. 

§312.  Means  of  knowledge  of  witness. 
Close  neighbors  and  friends  who 
have  an  opportunity  to  observe  a  per- 
son almost  daily  are  in  a  better  po- 
sition to  state  the  condition  of  one's 
health  than  those  seeing  the  person 
infrequently. 

Mississippi    Valley    Life    Ins.    Co. 
V.  Morton,  8  Ky.  Opin.  866. 

§320.  Right    to    impeach    one's    own 
witness. 

§322. Witness  whom  party  is  com- 
pelled  to   call. 
A  party  producing  a  witness  is  not 

allowed  to  impeach  him  by  evidence 


of  bad  character,  unless  in  a  case 
where  it  was  indispensable  that  the 
party  should  produce  him,  but  he  may 
contradict  him  by  other  evidence  and 
show  that  he  has  made  statements 
different  from  his  present  testimony. 
Morgan  v.  Wood,  8  Ky.  Opin.  778. 

(B)    CHARACTER     AND     CONDUCT 
OF  WITNESS. 

§333.  Character  as  ground  of  Im- 
peachment In  general. 
It  is  error  for  the  court  to  charge 
the  Jury  that  they  should  discredit 
such  witnesses  as  are  without  general 
moral  character  as  hown  in  the  evi- 
dence, except  where  they  are  corro- 
borated by  other  evidence. 

Morgan  v.  Wood,  8  Ky.  Opin.  778. 

§338.  Character     and     reputation    in 

general. 
The  examination  of  impeaching 
witnesses  must  be  confined  to  the 
general  reputation  of  the  person 
sought  to  be  impeached,  and  such  wit- 
nesses will  not  be  permitted  to  tes- 
tify as  to  particular  facts. 

O'Daniel     v.     Flannigan,     8    Ky. 

Opin.  173. 

The  defendant  in  a  criminal  case 
may,  by  evidence,  show  that  a  wit- 
ness for  the  prosecution  has  a  bad 
reputation  for  truth  and  veracity,  and 
also  that  the  general  moral  character 
of  such  witness  is  bad  in  the  neigh- 
borhood where  she  resides. 

Riley    v.    Commonwealth,    9   Ky. 
Opin.  804. 

A  witness  should  not  be  allowed  to 
testify  as  to  the  general  character 
of  a  party  who  has  testified,  when 
such  character  witness  does  not  first 
say  that  he  was  acquainted  with  the 
party's  general  character. 

Draper  v.  Muntz,  9  Ky.  Opin.  872. 

§344.  Particular  acts  or  facts. 

The  facts  that  a  witness  refuses  to 
give  his  deposition  until  a  litigant 
pays  him  $50,  that  the  litigant  accedes 
to  his  demand,  and  that  several  wit- 
nesses impeach  the  witnesses'  charac- 
ter to  a  considerable  extent,  may  all 
be  considered  as  circumstances  from 
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which  the  trial   court  may  disregard 
his  testimony. 

Crawford   v.    Rice,    11    Ky.    Opin. 
64. 

§345.  Accusation  or  conviction  of 
crime. 
A  witness  can  not  be  impeached  by 
testimony  of  other  witnesses  as  to 
specific  crimes  or  offenses  supposed 
to  have  been  committed  by  him. 

Mnllins  v.   Commonweatlh,  7  Ky. 
Opin.  26. 

§347.  Conduct  of  witness  inconsist- 
ent with  testimony. 
Proof  that  a  witness  made  state- 
ments when  not  on  oath  inconsistent 
with  his  sworn  testimony  is  not  sub- 
stantive evidence  as  to  the  circum- 
stances of  the  killing  in  a  homicide 
case,  but  goes  only  to  show  his  credi- 
bility as  a  witness. 

Banks  v.   Commonwealth,  10   Ky. 
Opin.   297. 

(D)    INCONSISTENT    STATEMENTS 
BY  WITNESS. 

§379.  Inconsistency   of  statements  as 
ground  of  impeachment  in  gen- 
eral. 
The  credibility  of  a  witness  in  the 
contest  of  a  will  is  not  disturbed  by 
the  testimony  of  other  witnesses  that 
the   former   made   statements   out   of 
court  different  from  those  made  to  the 
Jury. 

Moore  v.  Moore,  6  Ky.  Opin.  36. 

Where  the  impeaching  witness  •tes- 
tifies to  matters  not  in  contradiction 
to  answers  made  by  a  witness  whose 
evidence  is  sought  to  be  impeached, 
and  that  he  does  not  say  the  witness 
made  the  statements  contained  in  the 
question,  but  that  he  made  a  different 
statement,  it  is  not  a  foundation  for 
impeachment,  and  should  have  been 
ruled  out. 

Trustees  of  Highlands  v.  Rebholz, 
3  Ky.  Opin.  321. 

Where  a  witness's  statements  are 
not  consistent,  but  he  is  not  im- 
peached, or  directly  contradicted,  his 
evidence  can  not  properly  be  disre- 
garded. 

East  V.  Canady,  6  Ky.  Opin.  314. 


It  is  competent  for  a  party  to  prove 
that  a  witness  has  made  statements 
out  of  court  contrary  to  what  he  has 
testified  to  in  the  trial,  and  thus  im- 
peach the  witness. 

O'Daniel     v.     Flannigan,     8     Ky. 
Opin.  173. 

A  witness  may  be  impeached  by 
proving  statements  made  by  such  wit- 
ness out  of  court  which  are  contra- 
dictory to  those  sworn  to  by  the  wit- 
ness in  court;  but  a  statement  made 
out  of  court  can  not  be  proven  for 
such  purposes  unles  the  same  con- 
tradicts the  statement  made  in  court. 
Skaggs  V.  Commonwealth,  10  Ky. 
Opin.   504. 

If  a  witness  at  the  trial  of  one 
charged  with  murder  testifies  to  ma- 
terial facts,  it  is  competent  to  prove 
that  he  has  previously  stated  that  he 
knows  nothing  about  the  facts,  for 
the  purpose  of  affecting  his  credibility. 
Letcher  v.  Commonwealth,  13  Ky. 
Opin.  1. 

Where  witnesses  to  a  will  appear 
in  the  county  court  and  swear  that 
the  testator  executed  a  will  in  their 
presence  and  that  he  was  of  sound 
mind  at  the  time,  and  thereafter  in  a 
contest  of  the  will  the  same  witnesses 
testify  that  the  testator  was  of  un- 
sound mind,  it  is  not  error  for  the 
trial  court  to  refuse  to  instruct  the 
jury  as  to  their  credibility,  the  im- 
portance to  be  attached  to  their  state- 
ments being  left  to  the  jury  and  not 
to  b€f  determined  by  the  court. 

Ogden  V.  Ogden,  13  Ky.  Opin.  35. 

Where  it  is  sought  to  impeach  a 
witness  by  showing  that  he  has  made 
statements  out  of  court  which  con- 
tradict his  sworn  testimony,  a  founda- 
tion therefor  must  be  laid  by  first 
asking  such  witness  whether  he  made 
such  statements  and  gfving  him  an 
opportunity  to  affirm  or  deny  before 
proving  the  statements  by  other  wit- 
nesses. 

Roe    V.    Commonwealth,    13    Ky. 
Opin.  96. 

Where  a  witness  does  not  state  a 
fact  prejudicial  to  the  party  calling 
him,  but  simply  fails  to  prove  facts 
supposed  to  be  beneficial,  he  can  not 
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be  contradicted  by  bringing  other 
witnesses  to  swear  that  he  had  made 
statements  out  of  court  denied  by  him 
in  court. 

Walker    v.    Smith,    13    Ky.    Opln. 
200. 

§388.  Laying  foundation  for  proof  of 
inconsistent  statements. 
A  witness  sought  to  be  contradicted 
should   first  be  examined  concerning 
the  matters  sought  to  be  proven. 
Tye    V.    Commonwealth,    11    Ky. 
Opin.  206. 

Before  a  witness  can  be  impeached 
by  proof  of  statements  made  by  him 
out  of  court  contrary  to  those  made 
in  court,  he  niust  first  be  asked  if  he 
made  such  statements  to  or  in  the 
presence  of  witnesses  at  the  time  and 
place  referred  to  by  them,  and  where 
the  question  is  not  asked  of  him  it 
is  error  to  permit  the  impeaching  wit- 
ness to  state  what  the  witness  said 
out  of  court. 

Arnold  v.  Commonwealth,  11  Ky. 
Opin.  333. 


WORDS  AND  PHRASES. 

Actual    payments. 

The  words  "actual  payments,"  used 
in  instructions  were  held  to  mislead 
the  jury  and  withdraw  from  their 
consideration  all  the  testimony  bear- 
ing on  the  issue,  except  that  which 
is  direct  and  positive  in  character. 
Graves  v.  Clark's  Admr.,  5  Ky. 
Opin.  639. 

All. 

"All,"  used  in  a  will,  imports,  all 
those  among  whom  the  advancements 
mentioned  were  to  be  equalized. 

Quigley  v.  Quigley,  3     Ky.     Opin. 
376. 

Approved. 

The  word  "approved,"  as  used  in 
an  instruction  holding  accused  liable 
if  he  was  voluntarily  present  and  ap- 
proved the  killing  by  W.,  means  more 
than  the  mere  consent  in  the  usual 
and  ordinary  aceptation  of  that 
word. 

Bligh    V.    Commonwealth,    7    Ky. 
Opln.  576. 


Assignment. 

The  terms  "assignment"  and  "trans- 
fer" when  applied  to  contract  of  sale 
of  promissory  note  are  frequently  used 
synonymously. 

Wright  v.  Bank's  Exr.,  5  Ky.  Opin. 
716. 

Cash  Capital. 

Where  a  town  charter  authorizes 
the  taxation  of  all  personal  property 
and  choses  in  action,  the  term  "cash 
capital"  applies  to  money  owing  and 
on  interest,  as  well  as  to  money  in 
the  hands  of  the  person  assessed. 
Trustees  of  Richmond  v.  Walker. 
10  Ky.  Opin.  861. 

Child  or  children. 

The  use  of  the  words  "child  or  chil- 
dren" in  a  will,  will  be  enlarged  be- 
yond their  ordinary  and  popular  sig- 
nifications only  from  necessity  where 
otherwise  the  will  would  be  inopera- 
tive, or  where  rendered  necessary  by 
the  context. 

Stone  V.  Minter,  2  Ky.  Opin.  80. 

Children. 

The   word   "children"   will  be  con- 
strued to  include  "grandchildren"  only 
when  it  is  necessary  to  give  effect  to 
the  obvious  intention  of  the  testator. 
Prather  v.  Gault,  7  Ky.  Opin.  186. 

Children  Surviving. 

The  words  "children  surviving"  as 
used  in  a  will,  mean  the  children  sur- 
viving at  the  death  of  the  testator. 
Smith  V.  Tevis,  10  Ky.  Opin.  588. 

Committee. 

The  word  "committee"  used  in  a 
will,  in  an  appointment  to  take  charge 
of  an  afflicted  legatee  and  her  estate, 
held  to  mean  "trustee." 

Gudgell  V.  McClure,  3  Ky.  Opin. 
518. 

Competent. 

See  Credible. 

Credible. 

The  statutory  meaning  of  the  word 
"credible,"  when  applied  to  witnesses 
attesting  a  will,  is  held  to  mean  "com- 
petent." 

Sherley  v.  Sherley's  Exrs.,  13  Ky. 
Opin.  955. 

Dower. 

By  the  word  "dower"  is  meant  the 
legal  portion  in  the  deceased  husband's 
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estate,   including   both  real  and  per- 
sonal property. 

Smith  V.  Smith's  Exrs.,  3  Ky.  Opin. 
642. 

Female. 
See  Woman. 

Heirs. 

The  word  "heirs"  in  a  conveyance 
in  trust  for  the  maintenance  of  "said 
Elizabeth  and  her  heirs"  is  synony- 
mous with  "children." 

McClain  &  Co.  v.  Walter,  2  Ky. 
Opin.  609. 

In  current  funds. 

The  phrase  **in  current  funds,"  re- 
cited in  a  draft,  or  certificate  of  de- 
posit, means  lawful  money  in  current 
circulation. 

Colescott  V.  Morton  Gait  &  Co., 
3  Ky.  Opin.  523. 

Merchantable. 

The  term  "merchantable"  imports 
an  article  which,  when  put  upon  the 
market,  will  sell  at  an  average  price 
to  those  generally  desiring  to  pur- 
chase that  kind  of  merchandise,  and 
not  such  as  can  be  sold  to  a  few  per- 
sons for  special  purposes. 

Applegate  v.   Nunn,   6   Ky.   Opin. 
275. 

Merchantable  coal. 

The  phrase  "merchantable  coal"  as 
used  in  a  contract  for  the  purchase  of 
coal  for  use  on  a  steamer,  was  held  to 
be  lump  coal,  where  the  kind  of  coal 
was  not  specified. 

Applegate  v.   Nunn,   6   Ky.   Opin. 
275. 

Surety. 

The  word  "surety"  after  a  name  is 
presumptive  notice  to  other  parties  of 
the  character  in  which  the  party  as- 
sumed to  bind  himself. 

Merrill  v.  Taylor,  2  Ky.  Opin.  576. 

Transfer  and  assignment. 

The  terms  "transfer"  and  "assign- 
ment" when  applied  to  contract  of 
sale  of  promissory  notes,  are  used 
synonymously  by  the  general  public 
and  also,  in  some  instances  by  the 
court. 

Wright  V.  Bank's  Exr.,  5  Ky.  Opin. 
716. 


Undisposed  of. 

The  phrase  "undisposed  of,"  as  used 
in  a  will,  giving  the  testator's  wife  all 
his  real  estate  "to  do  with  as  she 
pleases  during  her  life,  and  such  of  it 
as  remains  at  her  death  undisposed  of 
to  be  equally  divided  between  my" 
brothers  and  sister,  has  reference  to 
what  remains  after  payment  of  a  leg- 
acy which  is  made  a  charge  thereon, 
and  not  to  what  remains  after  selling 
part  for  her  use. 

Johnson  v.  Johnson,  7  Ky.  Opin. 
399. 

Unmarried  and  without  issue. 

The  phrase  "unmarried  and  without 
issue,"  used  in  a  devise  to  children, 
means  "without  lawful  issue." 

Kennedy  v.   Arthur,   3   Ky.   Opin. 
466. 

Want. 

The  word  "want"'  as  used  in  a  will, 
is  synonymous  with  "wish,"  and  is  as 
imperative  as  the  term  "desire,"  and 
is  sufficient  to  indicate  the  testator's 
intention. 

Sloan  V.  Stone,  5  Ky.  Opin.  310. 

Woman. 

The  word  "woman",  as  used  in  the 
statute  relating  to  abduction,  is  used 
synonymously  with  the  word  "female," 
and  the  accused  is  guilty  of  abduction 
whether  the  woman  is  over  or  under 
fourteen  years  of  age. 

Howell  V.  Commonwealth,  12  Ky. 
Opin.  199. 


WORK  AND  LABOR. 

§  1.  Nature  and  grounds  of  obli- 
gation in  general. 

§    2.  Services  rendered. 

§  4.  Rendition  and  acceptance  of 
services  in  general. 

§  7.  Service  between  persons  in 
family  relation. 

§  21.  Pleading. 

§  22. Declaration,  complaint  or 

petition. 

§  25.  Evidence. 

§  28. ^Weight  and  sufficiency. 

§  30.  Trial,  judgment,  and  review. 

Compensation  for  service,  see  Execu- 
tors and  Administrators,  §  206. 

Petition  for  services  rendered,  see 
Pleading,  §  48. 


2191     (§1) 


WORK  AND  LABOR 


(§28)     2192 


§1.  Nature  and  grounds  of  obligation 

in  general. 
Where  appellant  for  five  years  prior 
to  decedent's  death  performed  all  the 
household  services  required  of  her,  a 
promise  to  pay  therefor  will  be  Im- 
plied unless  she  was  laboring  for  de- 
ceased without  expectation  of  com- 
pensation. 

Sanders   v.   Waddy,   5   Ky.    Opin. 

720. 

One  is  not  entitled  to  charge  another 
for  gratuitous  services  performed 
without  expectation  of  pecuniary  com- 
pensation. 

McElrath  v.  McElrath,  2  Ky.  Opin. 
165. 

§2.  Services  rendered. 

Where  one  undertakes,  for  a  con- 
sideration paid  or  to  be  paid  by  an- 
other to  perform  work  and  labor,  or 
to  fulfill  a  contract  by  the  performance 
of  services,  and  before  the  contract  is 
completed  abandons  the  work,  he  is 
entitled  to  recover  upon  a  quantum 
meruit  the  value  of  his  labor  per- 
formed, less  the  amount  of  damaged 
the  other  party  has  sustained  by  rea- 
son of  his  failure  to  comply  with  the 
contract. 

Lee  V.  Davis,  5  Ky.  Opin.  617. 

§4.  Rendition  and  acceptance  of  serv- 
ices in  general. 
Where  extra  work  has  been  done 
by  a  plaintiff,  which  was  permitted  by 
the  defendant  without  objection,  and 
accepted  as  done  in  accordance  with 
his  wishes,  he  will  be  held  liable  there- 
for, though  not  provided  for  in  the 
contract  between  the  parties. 

Wenner  v.  McDonald,  4  Ky.  Opin. 
352. 

§7.  Service  between  persons  in  fam- 
ily relation. 
A  contract  between  relatives,  by 
which  one  residing  with  the  other 
does  not  perform  menial  services,  but 
gives  her  time  in  aiding  the  other,  and 
as  a  companion,  is  based  upon  a  suffi- 
cient consideration. 

Pearce  v.  Tl^omas's  Exrs.,  10  Ky. 
Opin.  142. 

No  promise  to  pay  for  services  ren- 
dered by  a  relative  residing  with  a 
relative  can  be  implied,  but  there 
must,   to  entitle   one   rendering   such 


services  to  recover,  be  a  contract  to 
pay. 

Pearce  v.  Thomas's  EiXrs.,  10  Ky. 
Opin.  142. 

A  daughter,  who  from  the  age  of 
ten  or  twelve  years  has  been  raised, 
maintained  and  educated  by  her  fa- 
ther and  stepmother  until  she  reaches 
her  majority,  can  not  recover  for  her 
services  rendered  them;  her  support 
and  maintenance  must  be  deemed  com- 
pensation  for  the  services  rendered. 
Massengale's  Admr.  v.  Massen- 
gale,  10  Ky.  Opin.  492. 

§21.  Pleading. 

§22. Declaration,  complaint  or  pe- 
tition. 

While  a  petition  for  services  ren- 
dered is  defective  in  that  it  fails  to 
aver  the  value  of  such  services,  yet 
it  is  sufficient  to  support  a  verdict, 
as  it  states  a  cause  of  action. 

Hohn  V.  Middleton,  10  Ky.  Opin. 
285. 

A  petition  on  a  contract  for  work 
performed  does  not  state  a  cause  of 
action,  where  it  is  merely  alleged  that 
the  work  and  improvement  benefited 
the  defendant,  but  it  was  not  shown 
that  the  work  was  done  by  the  au- 
thority of  the  defendant  nor  on  his 
premises. 

Belknap  v.  Hayden,  10  Ky.  Opin. 
652. 

§25.  Evidence. 

The  evidence  was  held  sufficient  to 
authorize  judgment  for  compensation 
for  care  of  an  old  and  infirm  land- 
lord. 

Lang's    Admr.    v.    Ward,    4    Ky. 
Opin.   494. 

§28. Weight  and  sufllciency. 

When  one  contracts  to  work  for 
another  at  $100  per  month,  and  is  paid 
such  sum,  giving  receipts  in  full  each 
month,  the  evidence  of  such  receipts 
tends  to  show  that  the  compensation 
named  therein  was  the  same  as 
agreed  upon  in  the  contract,  and  in 
the  absence  of  other  evidence  consti- 
tutes an  estoppel  to  demand  more 
than  that  amount 

Adams  Express   Co.  v.  Milton,  9 
Ky.  Opin.  733. 
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§30.  Trial,  Judgment,  and  review. 

An  instruction,  in  an  action  for 
work  performed,  restricting  the  plain- 
tiff's right  to  recover,  to  the  question 
whether  there  was  an  express  agree- 
ment to  pay  for  all  the  work,  and  ex- 
cluding the  right  of  recovery  on  an  im- 
plied liability  to  pay  for  extra  work 
which  the  defendant  permitted  to  be 
done  without  objection,  and  accepted, 
is  erroneous. 

Wenner  v.  McDonald  &  Co.,  4  Ky. 
Opin.  352. 

In  a  suit  to  recover  for  work  done, 
where  it  is  admitted  the  work  was 
done,  the  jury  may  determine  the 
yalne  of  the  services  rendered  with- 
out proof,  and  are  not  compelled  to 
render  a  verdict  for  as  much  compen- 
sation as  the  weight  of  the  evidence 
may  indicate. 

Hargett  v.  Bracken  County,  11  Ky. 
Opin.  245. 

WRITING. 

See  EMdence,  X. 

Contracts  required  to  be  in  writing, 
see  Frauds,  Statute  of. 

Limitation  of  actions  on  written  con- 
tracts, see  Limitation  of  Actions, 
§23. 

Necessity  of  written  contract,  see  Con- 
tracts, §  31. 

Pleading  written  instruments,  see 
Pleading,  §  32. 


Sufficiency  of,  see  Frauds,  Statute  or, 

VIU. 
Written  contract,  see  Contracts,  §  238. 

WRIT   OF   ATTACHMENT. 

See  Attachment,  IV. 

Alias  writs,  see  Attachment,  §  155. 

WRIT  OF  EXECUTION. 

See  Execution,  III. 

Time  for  issuance,  see  Execution,  §  75. 

WRIT  OF  POSSESSION. 

See  Ejectment,  S  120;  Execution, 
§  263;  Judicial  Sales,  §  59. 

Trespass  by  officer,  see  Trespass,  §  30. 

When  may  be  Issued,  see  Judicial 
Sales,  §  3. 

WRONGFUL  ATTACHMENT. 

Damages  resulting  from,  see  Attach- 
ment, XI. 

WRONGFUL    EXECUTION. 

See  Execution,  XII. 

WRONGFUL  INJUNCTION. 
Damages  for,  see  Injunction,  §  9. 
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GENERAL  INDEX 

(References  abe  to  Sectional  Key  Numbers  of  Digest.) 


ABANDONMENT. 

As  ground  for  divorce,  see  Divorce,  §  37. 

Of  action,  see  Action  f  70. 

Of  defenses,  see  Pleading,  §  330. 

Of  franchise  by  turnpike  company,  see  Turnpikes  and  Toll  Roads,  §  29. 

Of  highway,  see  Highway,  §  79. 

Of  homesteads,  see  Homestead,  §§  156,  160,  162. 

Of  motion  to  compel  election,  see  Trial,  §  75. 

Of  partition,  see  Partition,  §  94. 

Of  right  to  enforce  Judgment,  see  Landlord  and  Tenant,  §  110. 

Presumption  of  Intention  to  abandon  homestead,  see  Homestead,  §  162. 

ABATEMENT  AND  REVIVAL. 

Abatement  of  nuisance,  see  Nuisances,,  II,  C. 

Abatement  of  purchase-price,  see  Vendor  and  Purchaser,  i  173. 

Action  for  assault  and  battery  abates  on  death  of  injured  party,  see  As- 
sault AND  Battery,  I  19. 

Another  action  pending,  see  Abatement  and  Revival,  §  7. 

Death  of  party  and  revival  of  action,  see  Abatement  and  Revival,  §§  58-75. 

Plea  in  abatement  of  attachment,  see  Attachment,  9  253. 

Plea  of  abatement,  see  Pleading,  §§  91,  106. 

Waiver  of  grounds  of  abatement  and  time  and  manner  of  pleading  in 
general,  see  Abatement  and  Revival,  §  78. 

ABDUCTION. 

See  Rape. 

Offenses  and  responsibility  therefor,  see  Abduction,  §  1. 
Prosecution  and  punishment,  see  Abduction,  §§  4,  5. 

ACCEPTANCE. 

By  creditors,  see  Assignment  for  benefit  of  creditors,  §  44. 

Liability  of  acceptor,  see  Bills  and  Notes,  §  73. 

Of  conveyance,  when  operates  as  waiver  of  defect  in  title,  see  Vendor 

AND  Purchaser,  I  149. 
Of  deed,  see  Deeds,  §§  63,  65. 
Of  goods  purchased  and  delivered,  see  Sales,  §  177. 
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ACCEPTANCE— (Continued) . 
Of  order,  see  Bills  and  Notes,  §§  66,  86. 
Of  property  dedicated  to  public  use,  see  Dedication,  §  30. 
Of  proposal,  see  Contbacts,  I,  B. 
Of  report  of  sale,  see  Judicial  Sales,  §  30. 
Presumption  of,  see  Deeds,  §  63. 

ACCESSION. 

Nature  and  effect  in  general,  see  Accession,  §  4. 

ACCOUNT. 

See  Executors  and  Administsatobs,  XI ;  Guabdian  and  Wabd,  YI  ;  Limit.4- 
TioN  OF  Actions,  §  29. 

Account  books  as  evidence,  see  Evidence,  §  354. 

Accounting  by  trustee  for  rents  and  profits,  see  Trusts,  §  183. 

Admissibility  of  account  books,  see  Evidence^  §  350. 

By  attorney  to  client,  see  Attorney  and  Client,  §§  127,  129. 

By  committee  of  insane  persons,  see  Insane  Persons,  §  42. 

By  pledgee  for  excess  of  proceeds,  see  Pledges,  §  33. 

By  tenant,  see  Landlord  and  Tenant,  §  326. 

By  trustee,  see  Trusts,  VI. 

Conclusiveness  of,  see  Account,  §  23. 

For  taxes  collected,  see  Taxation,  §  557. 

Operation  and  effect  of,  see  Account,  III. 

Operation  and  effect  of  accounting,  see  Account,  §  23. 

Oral  testimony  of  contents  of  account  book,  see  Evidence,  §  160. 

Proceedings  and  relief,  see  Account,  I§  13-20. 

Proceeding  to  compel,  see  Executors  and  Administrators,  §  472. 

Proceedings  for  accounting  by  administrator,  see  Executors  and  Adminis- 
trators, XI,  B. 

Right  of  action  and  defenses,  see  Account,  §§  1-6. 

Settlement  of  account  between  partners,  see  Partnership,  §§81,  311,  315, 
318. 

ACCESSORIES. 

See  Criminal  Law,  §  67. 

Instruction  as  to,  see  Homicide,  §  305. 

When  guilty  as  principals,  see  Homicide,  §§  30,  83. 

ACCIDENT. 

Accidental  killing,  see  Homicide,  §  125.  * 

ACCIDENT  POLICY. 
See  Insurance,  XIII. 
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ACCOMPLICES. 

In  gambling,  see  Cbiminal  Law,  §  67. 

Instruction  as  to  weight  of  testimony,  see  Criminal  Law,  §  780. 

Liable  as  principals,  see  Criminal  Law,  §  67. 

ACCORD  AND  SATISFACTION. 

Accpetance  of  new  agreement,  see  Accord  and  Satisfaction,  9  19. 
By  bills,  notes  or  checks,  see  Accord  and  Satisfaction,  §  9. 
Consideration  in  general,  see  Accord  and  Satisfaction,  §  8. 
Conveyance  or  surrender  of  pro];)erty,  rights  or  claims,  see  Accord  and 

Satisfaction,  S  13. 
Execution  of  accord  and  satisfaction,  see  Accord  and  Satisfaction,  §  15. 
Part  payment,  see  Accord  and  Satisfaction,  t  6. 

ACCOUNT,  ACTION  ON. 

Between  landlord  and  tenant,  see  Landlord  and  Tenant,  §S  227,  232. 
Book  account  or  book  debt,  see  Account,  Action  on,  i  16. 
Pleading,  see  Account,  Action  on,  §  21. 

ACCOUNT  STATED. 

Mode  of  stating  and  settling,  see  Account  Stated^  S  4. 
Opening  and  correcting,  see  Account  Stated,  S  11. 
Pleading,  see  Account  Stated,  §  18. 
By  wife,  see  Husband  and  Wife,  §§  15,  212. 

ACKNOWLEDGMENT. 

Certificate  of  acknowledgment,  see  Mortgages,  §  59. 
Failure  to  acknowledge  or  witness  deed,  see  Deeds,  f  44. 
Of  mortgage  by  married  women,  see  Mortgages,  §  69. 
Operation  and  effect,  see  Acknowledgment,  §§  50-56. 
Taking  and  certificate,  see  Acknowledgment,  §S  14-40. 

ACTION. 

See  Abatement  and  Revival;  Assignment  IV;  Bills  and  Notes,  VII; 
Bonds,  V;  Conspiracy,  I,  B;  Continuance;  Corporations,  VII,  F; 
Counties,  VI;  Executors  and  Administrators,  X;  False  Imprison- 
ment ;  Forcible  Entry  and  Detainer  ;  Fraud,  II ;  Guardian  and 
Ward,  V;  Husband  and  Wife,  VI;  Infants,  VII;  Insane  Persons, 
IX;  Judgment,  XXI;  Landlord  and  Tenant,  VIII,  B;  Libel  and 
Slander,  IV ;  Limitation  of  Actions  ;  Lis  Pendens  ;  Malicious  Prose- 
cution, V;  Municipal  Corporations,  XV;  Parties;  Partnership,  IV, 
D;  Principal  and  Agent,  III,  F;  Replevin;  Trespass,  II;  Trover  and 
Conversion,  II ;  Trusts,  VII,  C ;  Venue. 
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ACTION— (Continued). 
Against  heirs  aud  distributees,  see  Descent  and  Distbibution,  §  137. 
Against  lunatic,  see  Insane  Persons,  §  92. 
Against  members  of  county  court,  see  Coubts,  §  208. 
Against  state,  see  State,  VI. 

Assignment  of  right  of  action,  see  Assignments,  §  21. 
Bar  of  right  of  action,  see  Accord  and  Satisfaction,  §  8. 
Between  co-sureties,  see  Principal  and  Subety,  §  200. 
Between  partners,  see  Partnebshif,  III,  0. 

By  executors  or  administrators,  see  Executobs  and  Administbatobs,  f  425. 
By  infant,  see  Infants,  §  7. 

Commencement,  prosecution  and  termination,  see  Action,  §1  63-70. 
Enjoining  prosecution  of  action,  see  Injunction,  §  25. 
Equity  jurisdiction  to  avoid  multiplicity  of  action,  see  Equity,  i  51. 
For  abuse  of  legal  process,  see  Pbocess,  §  171. 
For  accounting  by  administrator,  see  Executobs  and  Administbatobs,  XI, 

B. 
For  assault  and  battery,  see  Assault  and  Battery,  I,  B. 
For  breach  of  contract,  see  Contbacts,  VI ;  Vendob  and  Pubchaseb,  VII,  B. 
For  breach  of  covenant,  see  CJovenants,  IV. 

For  breach  of  tavern  keeper's  bond,  see  Intoxicating  Liquobs,  S  88. 
For  partition,  see  Pabtition,  II. 

For  purchase-price,  see  Sales,  VII,  E;  Vendor  and  Pubchaseb,  §  304. 
For  rent  not  due — ^Allegation  of  fraud,  see  Attachment,  §  39. 
For  settlement  of  estate,  see  Executors  and  Administbatobs,  §§  314,  471, 

473. 
Grounds  and  conditions  precedent,  see  Action,  §§  1-13. 
Joinder,  splitting,  consolidation,  and  severance,  see  Action,  S§  39-59. 
Nature  and  form,  see  Action,  §§  16-29. 

Of  foreclosure  of  chattel  mortgage,  see  Chattel  Mobtoages,  §  268. 
On  account,  see  Account,  I ;  Account,  Action  on. 
On  administrator's  bond,  see  Executors  and  Administbatobs,  §  537. 
On  attachment  bond,  see  Attachment,  §  341. 
On  award,  see  Arbitbation  and  Awabd,  §  85. 
On  bail  bond,  see  Bail,  §§  81,  83.  , 

On  cashier's  bond,  see  Banks  and  Banking,  §  55. 
On  indemnity  bond,  see  Indemnity,  §  15. 
On  insurance  policies,  see  Insubance,  XVIII. 
On  judgment,  see  Judgment,  XXI. 
On  officer's  bond,  see  Officebs,  §  134. 
On  receiver's  bond,  see  Receivebs,  §  218. 
On  recognizance,  see  Recognizances,  §  12. 
On  replevin  bond,  see  Replevin,  §  127. 
On  sherlfiTs  bond,  see  Shebiffs  and  Constables,  §  160. 
On  subscription,  see  Subscbiption,  §  21. 
Recovery  of  taxes  paid,  see  Taxation,  §  543. 
Settlement  of  estate,  see  Executobs  and  Administbatobs,  f  506. 
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ACTION— (Continued). 
To  set  adide  attachment,  see  Attachment,  §  260. 
To  set  aside  judicial  sale,  see  Judicial  Sales,  §  45. 

ADMIRALTY. 

rieadings,  petitions  and  motions,  see  Admibalty,  §§  50-61. 
liability  of  master  of  boat,  see  Trespass,  §  31. 

Submission  to  jury  question  of  damages  to  boat  moored  to  wharf,  see 
Whabves,  f  20. 

ADEMPTION. 

See  Wills,  §  763. 

ADMINISTRATORS. 

See  Executors  and  Administrators. 

Action  of  devastavit  against,  see  Executors  and  Administrators,  S  117. 

Action  on  administrator's  bond,  see  Executors  and  Administrators,  f  537. 

Care  required  of,  see  Executors  and  Administrators,  §  118. 

Chargeable  with  uncollected  claims,  see  Executors  and  Administrators, 
§  120. 

Claim  of,  see  Executors  and  Administrators,  §  486. 

Conditions  precedent  to  suit  against,  see  Executors  and  Administrators, 
i  431. 

Conveyances  under  order  of  court,  see  Executors  and  Administrators, 
§  414. 

Foreign  administrator,  see  Executors  and  Administrators,  §  517. 

Liability  for  loss  of  estate,  see  Executors  and  Administrators,  §  118. 

Not  liable  for  taxes  on  deceased's  real  estate,  see  Executors  and  Admin- 
istrators, §  212. 

Settlement  of  accounts  as  between  each  other,  see  Executors  and  Admin- 
istrators, §  455. 

When  necessary  party  to  action,  see  Parties,  §  28. 

When  not  chargeable  with  fee  bills,  see  Executors  and  Administrators, 
§§  86,  87. 

When  not  entitled  to  commission,  see  Executors  and  Administrators, 
§  495. 

When  payment  to  is  payment  to  heirs,  see  Payment,  §  5. 

ADMINISTRATORS  DE  BONIS  NON. 

See  Executors  and  Administrators,  §  37. 

De  bonis  non — Collection  of  assets,  see  Executors  and  Administrators, 

S83. 
De  bonis  non — When  not  chargeable  with  fee  bills,  see  Executors  and 

Administrators,  §  120. 
Failure  to  file  inventory,  see  Executors  and  ADMiNisTRAToks,  §  62. 
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ADMISSION. 

i<ee  E\iDENCE,  VII. 

As  estoppel,  see  Estoppel,  I  5. 

As  to  title,  see  Evidence,  §  230. 

By  demurrer,  see  Pleading,  §  214. 

By  pleading,  see  Pleading,  §§  127,  177. 

To  prevent  continuance,  see  Continuance,  §  33, 

ADVANCEMENT. 


See  Descent  and  Distribution,  III,  B;  Wills,  §§  745,  757,  758,  762. 

Evidence  of,  see  Descent  and  Distribution,  I  109. 

Intent  of  donor,  see  Descent  and  Distribution,  §  98. 

Pleading  as  defense  to  action,  see  Descent  and  Distribution,  §§  107,  141. 

I'ower  of  executrix  to  make,  see  Wills,  §  689. 

Question  as  to,  settled  by  conveyances,  see  Wills,  §  759. 

Surrender  of  advancement,  see  Descent  and  Distribution,  §  109. 

Value  of,  see  Descent  and  Disrtibution,  §  112. 

Whether  loan  or  advancement,  see  Descent  and  Distribution,  f  93. 

ADVERSE  POSSESSION. 
See  Slaves,  S  4. 

By  tenant,  see  Landlord  and  Tenant,  f  66. 

By  tenant  in  common,  see  Tenancy  in  Ommon.  §§  15,  19. 

Conveyance  of  land  held  adversely,  see  Champertx  and  Maintenance,  8  3. 

Defense  of  title  by  adverse  possession,  see  Ejectment,  §  24. 

Nature  and  requisites,  see  Adverse  Possession,  II  5-13. 

Operation  and  eflPect,  see  Accord  and  Satisfaction,  §|  96-103. 

Pleading,  evidence,  trial,  and  review,  see  Adverse  Possession,  1 1  110-116. 

Possession  not  adverse  as  to  married  women,  see  Husband  and  Wite,  S  190. 

ADVERTISEMENT. 

Of  sale  by  court  commissioner,  see  Court  Ck)MMissioNER8,  5  4. 
Terms  of  sale,  see  Judicial  Sales,  I  11. 

AFFIDAVITS. 

See  Attachment  III,  B;  Rkceivers,  I  38. 

Amendment  of  affidavit  in  garnishment,  see  Garnishment,  I  86. 

As  evidence,  see  Evidence,  §  353. 

Averments  in  affidavit  for  attachment,  see  Attachment,  I  104. 

In  attachment,  see  Attachment  III,  B. 

Supplementing  or  accompanying  transcript  of  record,  see  Appeal,  I  542. 

Sustaining  or  impeaching  verdict,  see  Trial,  §  344. 

Waiver  of  defect  in,  see  Pleading,  §  404. 
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AFFIRMANCE. 
See  Appeal  XVII,  B. 

Failure  to  show  error,  see  Appeal,  §  1134. 
I.egal  effect  of,  see  Appeal,  I  1145. 

AGRICULTURE. 

Exemption  of  agricultural  land  from  municipal  taxation,  see  Municipal 

COSPORATIONS,   §  967. 

AID. 

Public  aid  to  railroad,  see  Railboads  III. 

AIDERS  AND  ABETTORS. 

Conversion  of  property,  see  Trover  and  Ck>N version,  §  5. 
Principals  in  second  degree,  see  Criminal  Law,  §  63. 

ALIMONY. 

Allowance  of,  see  Divorce  V. 
Lien  of  judgment  for,  see  Divorce,  f  256. 
Permanent  alimony,  see  Divorce,   §  230. 
Temporary  alimony,  see  Divorce,  S  208. 

ALLEYS. 

Improvement  of,  see  Municipal  Corporations,  §  269. 

ALTERATION  OF  INSTRUMENTS. 

Authority  or  consent  of  parties,  see  Alteration  of  Instruments,  §  12. 

Effect  upon  rights  of  parties,  see  Alteration  of  Instruments,  §  15. 

Evidence,  see  Alteration  of  Instruments,  §  26. 

Materiality,  see  Alteration  of  Instruments,  §  1. 

Xature  and  extent  of  change  in  general,  see  Alteration  of  Instruments, 

§  2. 
Negotiable  instruments,  see  Alteration  of  Instruments,  §  20. 
Parties,  see  Alteration  of  Instruments,  §  3. 
Persons  making  alteration,  and  intent,  see  Alteration  of  Instruments, 

9  11. 
I^esnmptions  and  burden  of  proof,  see  Alteration  of  Instruments,  §  27. 
Subject-matter,  see  Alteration  of  Instruments,  §  5. 

ALTERNATIVE  PLEADING. 
See  Pleading,  I  20. 
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AMENDMENTS. 

See  Indictment  and  Information   V^III;  Pleading  VL 

Affecting  liability  for  costs,  see  Costs,  §  51. 

Affecting  limitation  of  action,  see  Limitation  of  Actions,  §  127. 

Affidavit  in  garnisliment,  see  Garnishment,  §  86. 

Amending  petition  after  new  trial  granted,  see  New  Trial,  §  18. 

As  ground  for  continuance,  see  Libel  and  Slander,  §  98. 

Constructive  notice  of  amendment  of  pleading,  see  Pleading,  §  236. 

Continuance  for  amendment  of  petition,  see  Pleading,  §  237. 

Correction  of  decree  rendered  at  former  term  of  court,  see  Equity,  §  429. 

Discretion  of  court  as  to  amendment  of  pleadings,  see  Appeal,  §  959. 

Of  answer,  see  Pleading,  §  255. 

Of  answer  setting  up  usury,  see  Pleading,  §  238. 

Of  articles  of  incorporation,  see  Corporation,  §  40. 

Of  city  records,  see  Municipal  Corporations,  §  109. 

Of  criminal  warrant,  see  Process,  §  161. 

Of  defective  warrant  on  appeal,  see  Appeal,  S  653. 

Of  judgment,  see  Judgment,  §  111;  Judicial  Sales,  §  36. 

Of  petition  of  lower  court,  see  Appeal,  §  885. 

Of  pleading,  see  Limitation  of  Actions,  §  127;  Pleading,  §§  236,  237. 

Of  pleading  after  remand  by  Court  of  Appeal,  see  Appeal,  §  1196. 

Of  pleading  to  conform  to  proof,  see  Pleading,  §  237. 

Of  record,  see  Appeal,  §  653;  Records,  §  10. 

Of  reply,  see  Pleading,  §  269. 

Of  return  of  summons,  see  Process,  §  161. 

Of  sheriff's  return,  see  Execution,  §  338. 

Of  United  States  Constitution,  see  Constitutional  Law,  §  10. 

To  transcript  of  record,  see  Appeal,  §§  652,  654. 

ANIMALS. 

Actions  and  other  proceedings  for  damages,  see  Animals,  §  100. 

Bounties  for  killing  wild  animals,  see  Bounties,  §  8. 

Burden  of  proof  on  railroad  company  as  to  animals  killed,  see  Railroads. 

§  441. 
Care  as  to  animals  seen  on  or  near  railroad  tracks,  see  Railroads,  §  419. 
Care  to  be  exercised  by  owner  of  animals,  see  Railroads,  §  420. 
Civil  liability,  see  Animals,  §  44. 
Criminal  prosecutions,  see  Animals,  §  57. 
Dogs,  see  Animals,  §  68. 

Duties  of  others  in  general,  see  Animals,  §  78. 
Evidence,  see  Animals,  §  26. 
Injuries  to,  see  Railroads  X,  H. 
Injuries  to  other  animals,  see  Animals,  §  77. 
Injuring  or  killing  animals  in  general,  see  Animals,  §  43. 
Knowledge  or  notice  of  vicious  propensities,  see  Animals,  §  70. 
Liability  for  frightening  animals,  see  Railroads,  §  360. 
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ANIMALS— (Continued). 
Personal  injuries,  see  Animals,  §  66. 
BunnlDg  at  large,  see  Animals,  i  47. 
Trespassing,  see  Animals,  §  89. 

ANSWER. 

See  Pleading  III,  A,  C. 

Action  of  ejectment,  see  Ejectment,  §§  68,  69. 

Action  on  lease,  see  Landlord  and  Tenant,  §  230. 

Amendment,  see  Pleading,  §  255. 

As  estoppel,  see  Estoppel,  §  68. 

As  to  dower  right,  see  Doweb,  §  78. 

hy  defendant  in  attachment,  see  Attachment,  S  253. 

Curing  defects  in  petition,  see  Pleading,  §  403. 

Denial  under  oath,  see  Pleading,  §  155. 

Denying  corporate  existence,  see  Corporations,  §  514. 

Ground  of  defense  to  creditors'  suit,  see  Creditors'  Suit,  §  37. 

liability  of  wife  for,  see  Husband  and  Wife,  §  151. 

Of  payment,  see  Payment,  §  60. 

On  information  and  belief,  see  Admiralty,  §§  59,  61. 

Kefnsing  permission  to  file,  see  Pleading,  §  85. 

Silent  or  evasive,  see  Pleading,  §  114. 

Striking  from  record,  see  Libel  and  Slander,  §  90. 

To  action  on  note,  see  Bills  and  Notes,  §§  472,  474. 

To  petition  for  foreclosure  of  mortgage,  see  Mortgages,  §  454. 

When  constitutes  appearance,  see  Appearance,  §  7. 

ANTENUPTIAL  CONTRACTS. 

See  Husband  and  Wife,  §§29  49%. 

Construction  of,  see  Husband  and  Wife,  §§29,  31. 

APPEAL. 

See  Bills  and  Notes,  §  542;  Criminal  Law  XV;  Divorce  IV,  G;  Infants, 
§  115;  Insolvency  VI;  Intoxicating  Liquors,  §  241;  Justices  of  the 
Peace  V,  A;  Quieting  Title,  §  53;  Supersedeas. 

Appeal  bond  of  administrator,  see  Executors  and  Administrators,  §  455. 

Assignment  of  errors,  see  Appeal,  §§  719-750. 

Briefs,  see  Appeal,  §§  755-756. 

Costs  on  appeal,  see  Costs,  §  235. 

Courts  of  appellate  jurisdiction,  see  Courts  VI. 

Decisions  reviewable,  see  Appeal,  §§  24-135. 

Determination  and  disposition  of  cause,  see  Appeal,  §§  1100-1209. 

Dismissal  of  appeal  from  opinion  of  trial  Judge,  see  Judgment,  §  5. 

Dismissal,  withdrawal  or  abandonment,  see  Appeal,  §§  777-804. 

Final  judgments  and  orders,  see  Courts,  §  223. 

From  attachment  proceeding,  see  Attachment,  §  383. 
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APPEAL— (Continued). 
From  award,  see  Abbitbation  and  Awabd^  §  85. 
From  county  courts,  in  highway  cases,  see  Highways,  S  216. 
Ii'rom  decision  of  trustees  locating  school  house,  see  Schools  and  School 

DiSTBICTS,  §  68. 

From  decision  refusing  to  grant  tavern  license,  see  Intoxicating  Liqxjobs, 

§  75. 
From  decree  granting  divorce,  see  Divobce,  §§  176,  312. 
From  judgment  against  county,  see  Counties,  f  227. 
From  probate  of  will,  see  Wills,  V,  K. 

liabilities  on  bonds  and  undertakings,  see  Appeal,  f  §  1223-1245. 
Nature  and  form  of  remedy,  see  Appeal,  §f  3-14. 
Nature  and  grounds  of  appellate  Jurisdiction,  see  Appeal^  f  I  20-23. 
Of  bankruptcy  proceedings,  see  Bankbuptcy,  VI,  B. 
Order  discharging  attachment  not  appealable,  see  Attachment,  {  275. 
Parties,  see  Appeal,  S§  321-333. 
Parties  to  appeal,  see  Bankbuptcy,  I  460. 
Presentation  and  reservation  in  lower  court  of  grounds  of  review,  see 

Appeal,  §§  169-305. 
Record  and  proceedings  not  in  record,  see  Appeal,  §§  4d3-6d3. 
Rejection  of  prolfered  evidence,  see  Executobs  and  Administbatobs,  S  456. 
Requisites  and  proceedings  for  transfer  of  cause,  see  Appeal,  S§  338-38L 
Reversal  of  Judgment  against  county,  see  Counties,  §  227. 
Review,  see  Appeal,  §§  829-1097. 
Right  of  review,  see  Appeal,  §§  136-154. 


APPEAL  BOND. 

Administrator  not  required  to  give,  see  Appeal,  I  1223. 

APPEARANCE. 

See  Attachment,  §  210. 

Authority  to  enter  appearance  for  another,  see  Appeabance,  §  3. 

By  infants,  see  Infants,  §  90. 

Bond  for,  see  Bastabds,  §  47. 

Bond  for — When  void,  see  Cbiminal  Law,  §  102. 

Conviction  without  appearance,  see  Municipal  Cobpobationb,  §  634. 

Excuse  for  non-appearance,  see  Bail,  §  88. 

General  or  special  appearance,  see  Appeabance,  §  9. 

In  appellate  court — Defects  and  errors  cured,  see  Appeal,  §  154. 

Jurisdiction  acquired,  see  Appeabance,  §  3. 

Jurisdiction  of  the  person,  see  Appeabance,  §  19. 

Notice  or  process  waived  by,  see  Pbocess,  §  125. 

Of  defendant  in  bastardy,  see  Bastabds,  §  47. 

I'roceedings  constituting  appearance,  see  Appeabance,  §  7. 

Iiight  of  defendant  to  appear,  see  Appeabance,  §  2. 

Waiver  of  objection,  see  Appeabance,  §  25. 
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APPOINTMENT. 

Of  court  commissioners,  see  Coubt  Commissioners,  f  1^. 

APPORTIONMENT. 

Of  costs,  see  Costs,  §i  59,  103. 
Of  taxes,  see  Taxation,  V,  A. 

APPRAISAL. 

Of  property  sold  at  judicial  sale,  see  Judicial  Sales,  §  6. 

Of  property  levied  on,  see  Execution,  §  141. 

Wrongful  provision  for  in  judgment,  see  Judicial  Sales,  §  6.- 

APPRENTICES. 

Proceedings  for  apprenticing,  see  Appbentices,  §  7. 

APPROVAL. 

Presumption  of  approval  of  contract  made  with  county  court,  see  Coun- 
ties, §  222. 

APPURTENANCES. 

See  Deeds,  §  117. 

ARBITRATION  AND  AWARD. 

Arbitrators  and  proceedings,  see  Abbitbation  and  Awabd,  §§  27-40. 
Award,  see  Abbithation  and  Awabd,  §§  49-85. 
Submission,  see  Abbitbation  and  Awabd,  §§  1-13. 

ARGUMENT  OF  COUNSEL. 

See  Assault  and  Batteby,  §  43 ;  Cbiminal  Law,  XII,  E ;  Tbial,  V. 

Failure  to  object  or  except  to,  see  Cbiminal  Law,  §  728. 

Limiting  time  of,  see  Cbiminal  Law,  §  711. 

Order  of,  see  Cbiminal  Law,  §  1186. 

Reference  to  other  indictments  pending  against  accused,   see  Cbiminal 

Law,  §  709. 
Right  to  open  and  close,  see  Tbial,  §  25. 

ARMY  AND  NAVY. 

Consideration  of  notes  for  securing  discharge  from  army,  see  Bills  and 

Notes,  i  92. 
Officers,  see  Abmy  and  Navy,  §  6. 
Payment  and  allowances,  see  Abmt  and  Navy,  §  13. 


1110  INDEX  [KY.  OPIN.  DIG] 

ARRAIGNMENT. 

Failure  to  arraign  and  cause  defendant  to  plead,  see  Criminal  Law,  §  266. 

ARREST. 

In  civil  actions,  see  Abbest,  §§  3-7. 

By  military  officers  and  confinement  in  military  prison,  see  Wab,  f  31. 

On  criminal  charges,  see  Abbest,  §§  61-62. 

ARREST  OF  JUDGMENT. 

See  Cbiminal  Law,  §  970. 

Grounds  for,  see  Cbiminal  Law,  §  967. 

ARSON. 

Admissibility  of  evidence  in  general,  see  Abson,  §  28. 
Evidence,  see  Abson,  §  26. 
Motive,  see  Abson,  §  31. 

ASSAULT  AND  BATTERY. 

Civil  liability,  see  Assault  and  Batteby,  §§  1-43. 

Criminal  responsibility,  see  Assault  and  Batteby,  §§  56-96. 

ASSAULT  WITH  INTENT  TO  KILL. 

See  Homicide,  IV. 

Instructions  as  to,  see  Homicide,  §  292. 

ASSESSMENTS. 

Failure  to  pay,  see  Insubance,  §  249. 

For  public  improvements,  see  Municipal  Cobpobations,  IX,  E. 

Of  taxes,  see  Taxation,  V. 

Under  Insurance  policy,  see  Insubance,  §  195. 

Unpaid  stock  subscriptions,  see  Cobpobations,  §  89. 

ASSESSORS. 

Authority  to  hear  complaints  of  taxpayers,  see  Taxation,  §  465. 

ASSETS. 

Application  of  partnership  assets,  see  Pabtnebship,  §§  177,  180,  182. 
Lost  by  negligence  of  administrator,  see  Executobs  and  Administratobs, 

§  118. 
Of  corporation  constitute  trust  fund,  see  Cobpobations,  §  544. 
Real  property  not  assets,  see  Executobs  and  Administbatobs,  §  39. 
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ASSIGNEE. 

Action  against,  see  Assignments,  §  125. 

Defenses  against  assignee  of  note,  see  Bills  and  Notes,  §  314. 

In  banlsruptcy,  see  Bankruptcy,  §  246. 

Rights  of  assignee  of  note,  see  Bills  and  Notes,  §  313. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal,  XI. 

Necessity  of  alleging  error  as  ground  for  new  trial,  see  Appeal,  §  732. 

ASSIGNMENTS. 

Actions,  see  Assignments,  §§  124-136. 

"Assignment"  and  "transfer"  synonymous,  see  Bills  and  Notes,  §  310. 

Defenses  in  action  by  assignee  of  note,  see  Bills  and  Notes,  §§  450,  452. 

Judgment  against  assignee,  see  Judgment,  §  16. 

Not  payment,  see  Payment,  §  18. 

Of  bill  or  note,  see  Bills  and  Notes,  V.,  C. 

Of  bond  for  conveyance  of  land,  see  Vendor  and  Pubchaseb,  §  214. 

Of  certificate  of  sale,  see  Judicial  Sales,  §  57. 

Of  contingent  right  of  dower,  see  Doweb,  §  49. 

Of  distributive  share  of  estate,  see  Descent  and  Distribution,  I  86. 

Of  dower,  see  Doweb,  §§  66,  68. 

Of  franchises  to  build  and  operate  road,  see  Fbanchises,  §  8.. 

Of  inchoate  dower  right,  see  Doweb,  §  57. 

Of  insurance  policies,  see  Insubance,  VII. 

Of  judgments,  see  Judgment,  XVIII. 

Of  lease,  see  Landlobd  and  Tenant,  IV,  B. 

Of  mortgage  notes,  see  Mobtgages,  §  241. 

Operation  and  effect,  see  Assignments,  S§  73-88. 

Requisites  and  validity,  see  Assignments,  §§  17-64. 

Right  of  assignee  of  usurious  contract,  see  Usuby,  §  89. 

Rights  of  assignee  of  title  bond,  see  Vendob  and  Pubchaseb,  §  214. 

Rights  and  liabilities  of  parties,  see  Assignments,  §§  90-112. 

Set-off  against  assignee  of  bill,  see  Set-off  and  Counterclaim,  §  22. 

ASSIGNMENTS  FOR  BENEFIT  OF  CREDITORS. 

Administration  of  assigned  estate,  see  Assignments  fob  Benefit  of  Cbed- 

itobs,  §§  238-274. 
Construction  and  operation  in  general,  see  Assignments  fob  Benefit  of 

Cbeditobs,  §  195. 
Requisites  and  validity,  see  Assignments  fob  Benefit  of  Cbeditobs,  §§  2- 

151. 
Rights  and  remedies  of  creditors,  see  Assignments  fob  Benefit  of  Cbed- 

ITX)BS,  §S  295-334. 
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ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  III,  F. 

Injuries  from  fellow  servants,  see  Master  and  Servant,  §  216. 

Instruction  as  to,  see  Master  and  Servant,  §  295. 


ATTACHMENT. 

See  Garnishment. 

By  landlord  against  tenant,  see  Landlord  and  Tenant,  §  229. 

Claims  by  third  persons,  see  Attachment,  •§§  280-306. 

Levy,   lien,   and   custody   and  disposition   of  property,   see  Attachment, 

§§  168-201. 
Liabilities  on  bonds  or  undertakings,  see  Attachments,  §§  330-351. 
Nature  and  grounds,  see  Attachment,  §§  1-17. 
Of  county  funds,  see  Counties,  §§  161,  221. 
Of  witnesses,  see  Witnesses,  §  17. 

Presumption  as  to  time  of  filing  petition,  see  Appeal,  §  907. 
Priority  between  pledge  lien  and  attachment  lien,  see  Pledges,  S  23. 
Proceedings  to  procure,  see  Attachment,  §§  71-133. 
Proceedings  to  support  or  enforce,  see  Attachment,  §§  205-217. 
Property  subect  to  attachment,  see  Attachment,  §§  49-64. 
Quashing,  vacating,  dissolution,  or  abandonment,  see  Attachment,  SI  226- 

275. 
Reversal  of  judgment  in  attachment,  see  Appeal,  §  1170. 
Writ  or  warrant,  see  Attachment,  §S  141-155. 
Wrongful  attachment,  see  Attachment,  §§  355-383. 

ATTORNEY  AND  CLIENT. 

Attorney's  fees,  see  Divorce,  IV,  H;  Wills,  S  707. 

Attorney's  fees  as  penalty,  see  Penalties,  §  5. 

Attorney's  fees  for  defending  temporary  injunction,  see  Injunction,  §  159%. 

Attorney's  fees  in  action  on  supersedeas  bond,  see  Supersedeas,  §  8. 

Attorney's  fees  in  mortgage  foreclosure  suit,  see  Mortgages,  9  581. 

Authority  of  attorney  to  enter  appearance  for  defendant,  see  Appearance, 

§  3. 
Authority  of  attorney   to  stay  attachment  proceeding,   see  Attachment, 

§  184. 
Compensation  and  Hen  of  attorney,  see  Attorney  and  Client,  IS  130-188. 
Competency  as  witness,  see  Witnesses,  §  197. 
Duties  and  liabilities  of  attorney  to  client,   see  Attorney  and  Client, 

§§  105-129. 
Employment  by  guardian,  see  Guardian  and  Ward,  I  150. 
Employment  by  trustee,  see  Trusts,  §  313. 

lilability  for  attorney's  fees,  see  Executors  and  Administrators,  {  485. 
Liability  of  garnishee  for  attorney's  fees,  see  Garnishment,  S  191. 
Negligence  of  attorney  as  ground  for  new  trial,  see  New  Teial,  f  S  29,  87. 
Provision  for  attorney's  fees,  see  Bills  and  Notes,  I  110. 
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ATTORNEY   AND   CLIENT— (Continued). 
Ketainer  and  authority,  see  Attobney  and  Client,  §§  64-101. 
Right  to  recover  attorney's  fee,  see  Bills  and  Notes,  §  462. 
Suit  by  guardian,  see  Guabdian  and  Wabd,  §  162. 
The  office  of  attorney,  see  Attorney  and  Client,  §§  14-32. 
Wife's  attorney's  fees  in  suit  for  divorce,  see  Divobce,  I§  196,  220. 

ATTORNEY'S  FEES. 

See  Attobney  and  Client,  §  146. 

Liability  for,  see  Exec'utobs  and  Administbatobs,  §  485. 
Liability  of  garnishee  for,  see  Gabnishment,  §  191. 
Bight  to  recover,  see  Bills  and  Notes,  §  462. 

ATTORNMENT. 

See  Landlord  and  Tenant,  §  15. 

AUCTIONS  AND  AUCTIONEERS. 

Liabilities  of  auctioneer,  see  Auctions  and  Avctioneebs,  fi  9. 
Kights  and  liabilities  of  seller  and  buyer,  see  Auctions  and  Auctioneers, 
f  8. 

AUTHORITY. 

Express  authority  of  agent,  see  Pbincipal  and  Agent,  I  95. 

Implied  authority  of  agent,  see  Pbincipal  and  Agent,  9  98. 

Of  agent,  see  Pbincipal  and  Agent,  §  49.      ' 

Of  agent  to  collect  for  principal,  see  Pbincipal  and  Agent,  §  64. 

Of  assessor  to  hear  complaints  of  taxpayers,  see  Taxation,  §  465. 

Of  attorney  employed  to  collect  debt,  see  Attobney  and  Client,  §  77. 

Of  attorney  to  compromise  suit,  see  Attobney  and  Client,  §  77. 

Of  corporate  ofllcers,  see  Cobpobations,  VI.,  B. 

Of  co-tenants,  see  Tenancy  in  Common,  §  39. 

Of  directors  of  corporation,'  see  Cobpobations,  §  297. 

Of  executor  to  convey  land  of  testator,  see  Executobs  and  Administbatobs, 

§  394. 
Of  guardian  or  committee  of  insane  person,  see  Insane  Pebsons,  §  40. 
Of  mining  corporation  to  subscribe  for  stock  of  railroad  company,  see 

Cobpobations,  §  399. 
Of  partner,  see  Pabtnebship,  S§  79,  126. 
Of  receiver,  see  Receivebs,  §  82. 
Of  trustee,  see  Tbusts,  §  171. 

Possession  of  note  by  attorney,  see  Attobney  and  Client,  §  65. 
Revocation  of  brokers'  authority,  see  Bbokebs,  §  44. 
To  alter  note,  see  Altebation  of  Instbuments,  §  12. 
To  arrest  without  warrant,  see  Abbest,  §  61. 
To  sell  under  execution,  see  Execution,  §  215. 
Under  brokerage  contract,  see  Bbokebs,  §  12. 

25 
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AVOIDANCE. 

Confession  and  avoidance,  see  Pleading,  §  178. 

Of  contract  by  Infant,  see  Infants,  I  31. 

Pleading  matter  in  avoidance,  see  Pleading,  III.,  D. 


AVOWAL. 

As  to  testimony  expected  to  be  adduced,  see  Exceptions,  Bill  of,  I  11; 
Tbial,  §  46. 

« 

AWARD. 

See  Abbitbation  and  Awabd. 
Appeal  from,  see  Abbitbation  and  Awabd,  §  85. 
Collateral  attack  on,  see  Abbitbation  and  Awabd,  I  79. 
Conclusiveness  of,  see  Abbitbation  and  Awabd,  8  82. 
Delivery  of  copies  of,  see  Abbitbation  and  Awabd,  §  54. 
Formal  requisites  of,  see  Abbitbation  and  Awabd,  §  49. 
Impeachment  or  vacation  of,  see  Abbitbation  and  Awabd,  §  75. 
Setting  aside  by  court,  see  Abbitbation  and  Awabd,  §  75. 
Sufliclency  of,  see  Abbitbation  and  Awabd,  §  56. 

BAGGAGE. 

Liability  of  carrier  for  loss  or  injury  to,  see  Cabbiebs,  §  132. 

BAIL. 

In  civil  actions,  see  Bail,  §§  9-28. 

In  criminal  prosecutions,  see  Bail,  §§  41-93. 

BAILMENT. 

Bailments  for  mutual  benefit,  see  Bailment,  §  13. 

Bailments  for  sole  benefit  of  bailor,  see  Bailment,  §  12. 

Care  and  use  of  property,  and  negligence  of  bailee,  see  Bailment,  §  10. 

Compensation  of  bailee,  see  Pabtnebship,  §  173. 

Compensation  of  bailor  for  use  of  property,  see  Baiu^ent,  S  20. 

Delivery  and  acceptance,  see  Bailment,  §  5. 

Mature  and  elements  in  general,  see  Bailment,  §  1. 

Reimbursement  and  indemnity  of  bailee,  see  Bailment,  9  19. 

Title  and  right  to  property,  see  Bailment,  §  6. 

BANKRUPTCY. 

See  Insolvency. 

Appeal  and  revision  of  proceedings,  see  Bankbxjptcy,  §  460. 
Assignment,   administration,   and  distribution  of    bankrupt*s   estate,    see 
Bankbuptcy,  §§  118-329. 
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BANKRUPTCY— (Continued) . 

Attacliment  of  fund  in  hands  of  assignee  in  bankruptcy,  see  Attachment, 
9  31. 

Discharge  in  bankruptcy  not  a  defense  in  action  on  bail  bond,  see  Bail, 
§  28. 

Effect  of  petition  in  bankruptcy  on  prior  attachment,  see  Attachment, 
S226. 

Liability  of  bankruptcy  court  for  mistake  in  passing  on  claim,  see  Coubts, 
§  135. 

Petition,  adjudication,  warrant,  and  custody  of  property,  see  Bankbttptcy, 
§  11. 

Promise  of  discharged  bankrupt  to  pay  discharged  debt,  see  Ck)NTBACT,  §  54. 

Uight  of  assignee  in  bankruptcy  to  be  made  party  to  proceedings  for  judi- 
cial sale,  see  Judicial  Sales,  §  3. 

Right  to  prosecute  appeal,  see  Appeal,  S  322. 

Kights,  remedies,  and  discharge  of  bankrupt,  see  Bankbttptcy,  §§  390-438. 

When  Jurisdiction  of  state  court  not  affected,  see  Assignments  fob  Bene- 
fit OF  Gbeditobs,  S  274. 

BANKS  AND  BANKING. 

Estoppel  of  bank,  see  Estoppel,  §  63. 

Jurisdiction  of  offense  of  passing  counterfeit  notes  on  national  bank,  see 

Countebfeiting,  §  14. 
Inability  of  cashier  for  dishonesty  of  teller,  see  Evidence,  S  515. 
Payment  by  check,  see  Payment,  §  20. 
Taxation  of  bank  property,  see  Taxation,  §  18. 
Taxation  of  national  banks,  see  Taxation,  §  126. 

BAR. 
See  Judgment,  §§  540,  562. 

Judgment  as  bar  to  another  action,  see  Judgment,  §§  540,  564. 

Of  action,  see  Limitation  of  Actions,  §§  165,  171. 

Of  right  of  action,  see  Accobd  and  Satisfaction,  §  8. 

BASTARDS. 

Breach  of  recognizance  bond,  see  Recognizances,  §  5. 
Proceedings  under  bastardy  laws,  see  Bastabds,  S  47. 

BELIEF. 

Statements  on  information  and  belief,  see  Pleading,  §§  48,  68. 

BENEFICIAL  ASSOCIATIONS. 

Benefits,  see  Beneficial  Associations,  §  18. 

Forfeiture  of  membership,  and  expulsion  or  suspension  of  members,  see 

Beneficial  Associations,  9  10. 
Membership,  see  Beneficial  Associations,  9  6. 
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BIDS. 

At  judicial  sale,  see  Judicial  Sales,  §  18. 

Failure  to  comply  with,  see  Execution,  §  235;  Judicial  Sales,  S9  24,  26. 

BIGAMY. 

Nature  and  elements  of  offense,  see  Bigamy,  S  1. 

BILL  OF  EXCHANGE. 

See  Bills  and  Notes. 

What  constitutes,  see  Bills  and  Notes,  9  1. 

BILL  OF  PARTICULARS. 

See  Pleading,  IX. 

BILL  OF  SALE. 

Construction  of,  see  Sales,  9  140. 

Lien  retained  in,  see  Sales  IV.,  B. 

Not  required  to  be  recorded,  see  Sales,  9  148. 

BILLS  AND  NOTES. 

See  Evidence,  9  402. 

Actions,  see  Bills  and  Notes,  99  441-542. 

Alteration  of  negotiable  instrument,  see  Alteration  of  Instruments,  9  20. 
Assignment  of  note,  see  Assignments,  9  20. 

Consideration  of  note  executed  by  directors  of  corporation,  see  Corpora- 
tions, 9  463. 
Construction  and  operation,  see  Bills  and  Notes,  99  113-129. 
Corporate  notes  and  bills,  see  Corporations,  99  463,  465. 
FJstoppel  of  maker  of  note  as  against  assignee,  see  Estoppel,  9  04. 
Estoppel  of  payer  of  note,  see  Estoppel,  9  86. 
Executed  by  corporation,  see  Corporations,  9  463. 
Executed  by  married  women,  see  Husband  and  Wife,  9  85. 
Executed  by  officers  of  corporation — Individual  liability,  see  Corporations, 

.    9  463. 
Execution  and  delivery  of  note  on  Sunday,  see  Sunday,  9  13. 
Executing  notes  for  accounts,  see  Accounts,  9  1. 
Fraudulent  inducement  to  execute  notes,  see  Fraud,  9  58. 
Gift  of  negotiable  instrument,  see  Gifts,  9  31. 
Gift  of  promissory  note  or  bill,  see  Gifts,  9  67. 
Indorsement  by  trustee,  see  Trusts,  9  213. 

Married  women's  liability,  on  notes,  see  Husband  and  Wife,  9  85. 
Modification,  renewal,  and  rescission,  see  Bills  and  Notes,  99  138-141. 
Negotiability  and  transfer,  see  Bills  and  Notes,  99  148-209. 
Note  executed  to  executors  held  in  trust,  see  Trusts,  9  213. 
Payment  by  note,  see  Payment,  9  15. 
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BILLS  AND  NOTES— (Continued). 
Payment  and  discharge,  see  Bills  and  Notes,  9§  425-440. 
Presentation,  demand,  notice,  and  protest,  see  Bills  and  Notes,  §§  385-415. 
Requisites  and  validity,  see  Bills  and  Notes,   §9  1-110. 
Usurious  note,  see  Usury,  §  21. 

BOARDS. 

Assigmnent  of  contract  for  board,  see  Assignments,  §  04. 

Liability  of  defendant  for,  during  confinement  in  Jail,  see  Costs,  §  292. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  V.,  D;  Fraudulent  Conveyance,  §§  198,  109,  203; 

Judicial  Sales,  9  11 ;  Vendor  and  Purchaser,  V.,  C. 
Liability  for  mechanic's  lien,  see  Mechanic's  Liens,  §  204. 
Purchaser  after  maturity  of  note,  see  Bills  and  Notes,  §  365. 

BONDS. 

See  Recognizances. 

Actions,  see  Bonds,  99  114-130. 

Administrator's  and  executor's  bonds,  see  Executors  and  Administrators, 

XII. 
Amount  of  attachment  bond,  see  Attachment,  9  132. 
Appeal  bond,  see  Appeal,  9  372. 
Bail  bond,  see  Bail,  99  54,  63. 

Breach  of  tavern  keeper's  bond,  see  Intoxicating  Liquors,  9  88. 
Cancellation  of  corporate  bonds,  see  Cancellation  or  Instruments,  9  2. 
Claimant's  bond,  see  Attachment,  9  298. 
Committee's  bond,  see  Insane  Persons,  9  45. 
Construction  and  operation,  see  Bonds,  99  48-50. 
Costs  bond,  see  Costs,  IV. 

Form  and  requisites  of  attachment  bond,  see  Attachment,  9  132. 
Guardian's  bond,  see  Guardian  and  Ward,  9  15. 

Indemnity  bond,  see  Indemnity,  9  4;  Sheriffs  and  Constables,  9  89. 
Injunction  bond,  see  Injunction,  9  148. 

Liability  of  clerk  of  court  on  official  bond,  see  Clerks  of  Courts,  9  73. 
Liability  of  sheriff  on  official  bond,  see  Taxation,  9  568. 
Liability  on  administration  bond,  see  Executors  and  Administrators,  XII. 
Liability  on  appeal  bonds,  see  Appeal,  XVIII. 
Liability  on  attachment  bond,  see  Attachment,  X. 
Liability  on  cost  bond,  see  Costs,  9  139. 

Liability  on  executor's  bond,  see  Executors  and  Administrators,  9  26. 
Liability  on  guardian's  bond,  see  Guardian  and  Ward,  VIIL,  9  92. 
Liability  on  injunction  bonds,  see  Injunction,  VIIL 
Liability  on  receiver's  bond,  see  Receivers,  9  212. 
Liability  on  replevin  bond,  see  Replevin,  VIL 
IJability  on  sheriff's  bond,  see  Sheriffs  and  Constables,  IV. 
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BONDS— (Continued) . 
Limitation  of  action  on  bond,  see  LiImitation  of  Actions,  S  22. 
Municipal  l)onds,  see  Municifax  Corpobations,  XIII.,  G. 
Of  administrator,  see  Executobs  and  Administbatobs,  8  26. 
Of  committee  of  insane  person,  see  Insane  Pebsonb,  9  45. 
Of  executor,  see  Executobs  and  Administbatobs,  S  26. 
Official  bonds,  see  Officebs,  IV. 
Of  guardian,  see  Guabdian  and  Wabd,  VIII.,  §  15. 
Of  marshal,  see  Officebs,  8  35. 
Of  master  commissioner,  see  Equity,  8  398. 
Of  purchaser  at  judicial  sale,  see  Judicial  Sales,  88  18,  27. 
Of  receiver,  see  Receivebs,  8  51. 
Of  street  railway  company,  see  Cobpobations,  8  468. 
Of  tax  collector,  see  Taxation,  8  568. 
Of  trustee,  see  Tbusts,  8  161. 
Peace  bond,  see  Bbeach  of  the  Peace,  8  22. 
Requisites  and  sufficiency  of  bail  bond,  see  Bail,  8  11. 
Validity  of  corporate  bonds,  see  Cobpobations,  8  415. 
Replevin  bond,  see  Replevin,  88  33,  49,  120. 
Requisites  and  validity,  see  Bonds,  88  3-12. 
Title  bond,  see  Vendob  and  Pubchaseb,  8  26. 

BOOK  ACCOUNT. 
See  Account,  Action  on,  8  16. 

BORROWING. 

Directors  of  corporation  borrowing  money  to  pay  losses,  see  Cobpobatiorb, 
8  460. 

BOUNDARIES. 

Arbitration  of  boundary  line,  see  Abbitbation  and  Awabd,  8  82. 
Boundary  line  by  prescription,  see  Advebse  Possession,  8  19. 
Description,  see  Boundabies,  88  3-24. 

Equitable  relief  in  case  of  confusion  of  boundary,  see  Equity,  8  15. 
Evidence,  ascertainment,  and  establishment,  see  Boundabies,  88  34-54. 
Extension  of  boundaries  of  town,  see  Municipal  Cobpobations,  88  26,  29. 
Misrepresentations  as  to  boundaries,  see  Contbacts,  8  258. 
Submission  of  disputed  boundary  line,  see  Abbitbation  and  Awabd,  8  79. 

BOUNTIES. 

Destruction  of  wild  animals,  see  Bounties,  8  8. 

BREACH  OF  MARRIAGE  PROMISE. 

Breach  of  contract,  see  Bbeach  of  Mabbiagb  Pbomise,  8  10. 

Defenses,  see  Bbeach  of  Mabbiage  Pbomise,  8  13. 

Requisites  and  validity  of  contract,  see  Bbeach  of  Mabbiage  Pbomise,  8  1. 
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BREACH  OF  THE  PEACE. 

Security  to  keep  the  peace,  see  Breach  of  the  Peace,  §  22. 

BRIDGES. 

Appointment  of  bridge  commissioner,  see  Mandamus,  S  28. 
Establishment,  construction,  and  maintenance,  see  Bridges,  §§  6-9. 
liability  of  county  for  construction  of,  see  Counties,  S  105. 
Regulation  and  use  for  travel,  see  Bbidoes,  §§  34-36. 

BRIEFS. 
See  Appeal,  XII. 

Form  and  requisites  of,  see  Appeal,  §  756. 

BROKERS. 

See  Pawnbbokebs;  Principal  and  Agent. 

Compensation  and  lien,  see  Brokers,  §§  39-52. 

I>uties  and  liabilities  to  principal,  see  Brokers,  §  19. 

Employment  and  authority,  see  Brokers,  §§  8-17. 

Kegulation  and  conduct  of  business  in  general,  see  Brokers,  §  3. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

Loan,  see  Building  and  Loan  Associations,  S  25. 
Membership,  see  Bthlding  and  Loan  Associations,  S  6. 
Usury,  see  Building  and  Loan  Associations,  §  33. 

BUILDING  CONTRACTS. 

Alteration,  see  Contracts,  §  232. 
Compensation  of  contractor,  see  Contracts,  9  231. 
Compliance  with  specifications,  see  Contracts,  §  231. 
Damages  for  breach,  see  Damages,  §  120. 
Defective  performance,  see  Damages,  §  123. 
Departure  from  specification,  see  Contracts,  §  296. 
Extra  work,  see  Contracts,  §§  231,  232. 
Rescission,  see  Contracts,  §  272. 

BUILDINGS. 

Erected  on  leased  premises  by  agent — When  personalty,  see  Property,  §  3. 
Right  to  destroy  in  order  to  arrest  conflagration,  see  States,  §  86. 

BURDEN  OF  PROOF. 

See  Alteration  of  Instruments,  §  26 ;  Evidence,  III. 
Action  for  malicious  prosecution,  see  Malicious  Prosecution. 
Action  for  slander,  see  Libel  and  Slander,  S  122. 
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BURDEN  OF  PROOF— (Continued). 

Allegation  of  fraud,  see  Fraud,  §  50. 

As  to  mental  capacity  of  testator,  see  Wills,  §  288. 

As  to  notice  of  sale,  see  Judicial  S.vles,  §  37. 

Kurden  of  proving  agency,  see  Principal  and  Agent,  S  19. 

Grounds  of  attachment,  see  Attachment,  §  211. 

In  action  for  animals  killed,  see  Railroads,  §  433. 

In  action  for  conversion,  see  Trover  and  Conversion,  §  35. 

In  action  for  failure  of  carrier  to  deliver  goods  shipped,  see  Carbzebs, 
§§  132,  137. 

In  action  for  loss  or  injury  to  goods  shipped,  see  Carriers,  I  132. 

In  action  for  slander,  see  Libel  and  Slander,  §  101. 

In  action  on  account,  see  Account,  §  18. 

In  attachment,  see  Attachment,  §  22. 

In  contest  of  wills,  see  Wills,  §  288. 

In  criminal  prosecution,  see  Criminal  Law,  §§  326,  327. 

In  ejectment,  see  Ejectment,  §  86. 

In  ejectment  to  show  that  land  in  controversy  is  not  within  exception,  see 
Ejectment,  §  86. 

Ill  equity  proceedings,  see  Equity,  §  346. 

In  suit  to  set  aside  mortgage  as  fraudulent,  see  Fraudulent  Convetances, 
§  270. 

Of  acceptance  of  deed,  see  Deeds,  §  63. 

Of  agreement  to  devise  property  to  claimant,  see  Wills,  §  68. 

Of  loss  by  fire,  see  Warehousemen,  §  34. 

Of  mistake  in  contract,  see  Contracts,  §  340. 

On  defendant  in  ejectment  to  show  superior  title,  see  Ejectment,  §  86. 

On  propounders  of  will,  see  Wills,  §  52. 

On  trustee  to  show  that  trust  property  has  been  accounted  for  and  paid 
out,  see  Trusts,  §  372. 

Proof  beyond  reasonable  doubt,  see  Homicide,  §  144. 

Proof  of  mortgage,  see  Contracts,  9  348. 

Shifting  of  burden,  see  Wills,  §  52. 

Showing  application  of  payment,  see  Patment,  §  64, 

Suit  to  subject  wife's  property  in  payment  of  husband's  debt,  see  Husbaud 
AND  Wife,  §  231; 

To  establish  estoppel,  see  Partnership,  §  217. 

To  establish  fraud,  see  Fraud,  §  50. 

To  establish  new  contract,  see  Corporations,  §  519. 

To  explain  erasure,  see  Alteration  of  Instrument's,  §  27. 

To  show  agency,  see  Principal  and  Agent,  §  19. 

To  show  falsity  of  representations  by  insured,  see  Insurance,  §  646. 

To  show  forfeiture  of  Insurance  policy,  see  Insurance,  9  370. 

To  show  fraud  in  purchase  of  corporate  stock,  see  Cancellation  of  Instru- 
ments, 9  45. 

To  show  fraud  or  mistake,  see  Fraud,  9  50. 
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BURDEN  OF  PROOF— (Continued). 

To  show  good  and  valid  consideratiou  for  conveyance,  see  Fraudulent  Con- 
veyance, §  271. 

To  show  Justification  for  homicide,  see  Homicide,  §  151. 

To  show  Isnowledge  of  fraud,  see  Sales,  S  357. 

To  show  mental  incapacity,  see  Deeds,  §  68. 

To  show  that  party  signed  receipt,  see  Estoppel,  §  91. 

To  show  title  in  claimant,  see  Adverse  Possession,  §  112. 

To  show  title  to  land,  see  Vendor  and  Purchaser,  §  210. 

Under  answer  setting  up  usury,  see  Usury,  §  113. 

Under  plea  of  want  of  consideration,  see  Bills  and  Notes,  §  490. 

When  on  defendant  in  action  on  note,  see  Bills  and  Notes,  §§  488,  499. 

When  on  defendant  in  foreclosure  proceedings,  see  Mortgages,  S  460. 

When  on  mortgagor  to  show  that  property  was  separate  estate,  see  Mort- 
gages, §  134. 

When  on  plaintiff  in  action  on  note,  see  Bills  and  Notes,  §  499. 

When  on  railroad  company  as  to  animals  killed,  see  Railroads,  §  441. 

BURGLARY. 

Joinder  of  indictment  for  burglary  and  robbery,  see  Indictment  and  In- 
formation, §  127. 
Prosecution  and  punishment,  see  Burglary,  §§  17-46. 

BURIAL  GROUNDS. 

See  Cemeteries. 

BUSINESS. 
Conspiracy  to  injure,  see  Conspiracy,  S  8. 

BYSTANDER'S  BILL. 
See  Exceptions,  Bill  of,  fi  54. 

CANCELLATION  OF  INSTRUMENTS. 

Cancellation  of  deed  because  of  mistake,  see  Deeds,  S§  69,  70. 
Conditions  prerequisite  to  cancellation  of  deed,  see  Deeds,  §  70. 
Demurrer  to  petition  to  set  aside  deed,  see  Deeds,  §  184. 
Failure  to  offer  to  do  equity  in  suit  to  set  aside  conveyance,  see  Descent 

and  Distribution,  S  88. 
Misrepresentation  as  grounds  for,  see  Deeds,  §  70. 
Proceedings  and  relief,  see  Cancellation  of  Instruments,  §8  34-60. 
Rescission  by  equitable  action,  see  Deeds,  §  178. 

Right  of  action  and  defenses,  see  Cancellation  of  Instruments,  8§  2-29. 
Setting  aside  fraudulent  conveyances,  see  Fraudulent  Conveyances,  III., 

C. 
Sufficiency  of  answer,  see  Deeds,  §  184. 
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CARE. 

See  Negligence. 

As  to  animals  seen  on  or  near  railroad  track,  see  Railboads,  8  419. 

In  operation  of  street  railroad,  see  Street  Railboads,  8  80. 

Of  railroad  company  as  to  person  on  or  near  track,  see  Railboads,  S8  357, 

375. 
Required  of  bailee  of  horse,  see  Bailment,  8  13. 
Required  of  bank  cashier,  see  Banks  and  Banking,  8  54. 
Required  of  carrier  of  passengers,  see  Cabbiebs,  8  280. 
Required  of  pledgee,  see  Pledges,  8  30. 
Required  of  railroad  company  to  prevent  injury  to  animals,  see  Rajxboads, 

8  405. 
Required  of  servant,  see  Masteb  and  Sebvant,  8  229. 
To  prevent  damage  by  fire,  see  Railboads,  8  453. 

CARRIERS. 

Carriage  of  goods,  see  Carbiebs,  88  39-196. 
Carriage  of  live  stock,  see  Cabbiebs,  8  214. 
Carriage  of  passengers,  see  Cabbiebs,  88  237-353. 
Declarations  of  employes  of  carrier,  see  Evidence,  8  123. 
Injury  to  passengers,  see  Shipping,  VIII. 

CASHIER. 

Diligence  required  of,  see  Banks  and  Banking,  8  54. 
Liability  for  dishonesty  of  teller,  see  Evidence,  8  515. 
Liability  of  bank  for  acts  of,  see  Banks  and  Banking,  8  57. 
Negligence  of,  see  Banks  and  Banking,  8  53. 

CATTLE  GUARDS. 
Duty  to  construct  and  maintain,  see  Railboads,  8  411. 

CAVEAT  EMPTOR. 

Applicable  to  Judicial  sale,  see  Judicial  Sales,  8  50. 

CEMETERIES. 

Abandonment,  see  Cemetebies,  8  14. 

Acquisition  of  and  title  to  lands,  see  Cemetebies,  8  10. 

Tombstones  and  monuments,  see  Cemetebies,  8  18. 

CERTAINTY. 

In  indictment,  see  Indictment  and  Infobmation,  8  71. 
In  pleading,  see  Pleading,  8  18. 
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CERTIFICATE. 

Of  acknowledgment,  see  Acknowledgment,  §S  33,  35,  40;  Mortgages,  §  59. 

Of  deposit,  see  Banks  and  Banking,  9  152. 

Of  election,  see  Selection  s,  S  264. 

Surplasage  in  certificate  of  acknowledgment,  see  Acknowledgment,  S  50. 

To  deposition,  see  Depositions,  S§  72,  73. 

CHALLENGE. 
Of  juror,  see  Juby,  §  127. 
Peremptory  challenge,  see  Jubt,  §  134. 

CHAMPERTY  AND  MAINTENANCE. 

Action  on  champertous  agreement,  see  Action,  9  13. 
Adverse  possession  witliin  meaning  of  champerty  laws,  see  Advebse  Pos- 
session, 9  18. 

CHANGE  OF  VENUE. 

See  Criminal  Law,  V,  B ;  Venue,  III. 

Waiver  of  irregularity  in  order  for,  see  Venue,  S  77. 

CHARACTER. 

Evidence  of,  see  Evidence,  9  152. 
Impeachment  of,  see  Witnesses,  99  333,  338. 

CHARGES. 

Petition  in  action  to  recover  excessive  freight  charges,  see  Cabbiebs,  9  196. 

CHARTERS. 

Municipal  charters,  see  Municipal  Cobpobations,  I.,  A. 

CHARITIES. 
Creation,  existence,  and  validity,  see  Chabities,  99  4-7. 

CHATTEL  MORTGAGES. 

Construction  and  operation,  see  Chattel  Mobtgages,  99  109-138. 

Filing,  recording,  and  registration,  see  Chattel  Mobtgages,  9  84. 

Foreclosure,  see  Chattel  Mobtgages,  99  268-275. 

Kequisites  and  validity,  see  Chattel  Mobtgages,  99  10-30. 

Bights  and  liabilities  of  parties,  see  Chattel  Mobtgages,  99  163-164. 

CHECKS. 
See  Bills  and  Notes. 

Payment  by,  see  Payment,  9  20. 
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CHILDREN. 

See  Descent  and  Distribution,  §  26;  Infants. 

Confirmation  of  defective  sales  of  infant's  real  estate,  see  Infants,  §  32. 

Custody  and  control  of,  see  Parent  and  Child,  §  2. 

Custody  and  support  of,  see  Divorce,  VI. 

Custody  of,  see  Husband  and  Wife,  S  299%. 

Duty  of  step-father  to  support  step-child,  see  Parent  and  Child,  §§  3, 14. 

Duty  to  support  and  educate,  see  Parent  and  Child,  §  3. 

Homestead  rights,  see  Homestead,  §  142. 

Jurisdiction  over  poor  children,  see  Courts,  §  182. 

Reimbursement  out  of  estate  for  support,  see  Parent  and  Child,  §  3. 

Use  of  word  in  will  does  not  ordinarily  include  grandchildren,  see  Wills, 

§  497. 
When  word  of  purchase,  see  Deeds,  §  123. 


CHOSES  IN  ACTION. 

Fraudulent  conveyances  of,  see  Fraudltlent  Conveyances,  §  48. 

CIRCUIT  COURT. 

Transfer  of  cause  from  circuit  court  to  county  court  by  agreement  of  par- 
ties, see  Courts,  §  26. 
Appeal  from  to  Court  of  Appeals,  see  Appeal,  §  26. 
Exclusive  Jurisdiction  of,  see  Courts,  §  183. 

Jurisdiction  as  to  lands  not  embraced  in  petition,  see  Courts,  §  118. 
Jurisdiction  of,  see  Courts,  §  3. 
Transfer  of  cause  by  agreement  from  quarterly  court,  see  Courts,  §  22. 

CIRCUMSTANTIAL  EVIDENCE. 

Of  conspiracy,  see  Conspiracy,  §  45. 

Of  malice,  see  Assault  and  Battery,  §  84. 

Weight  of,  see  Criminal  Law,  S  552. 

CITIZENS. 

Expatriation,  see  Citizens,  §  13. 

CITY  ATTORNEY. 

Duties  of,  see  Municipal  Corporations,  §  166. 

CITY  COUNCIL. 

Journals  of,  see  Municipal  Corporations,  §§99,  109. 
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CIVIL  RIGHTS. 

DiscriminatioD  as  to  public  school  privileges,  see  Civil  Rights,  §  0. 

CJ-AIM  AND  DELIVERY. 

See  Replevin. 

CLAIMS. 

Against  decedent's  estate,  see  Executors  and  Administbatobs,  V,  I. 

Against  United  States  Government,  see  United  States,  IV. 

Allowance  of,  see  Executobs  and  Administbatobs,  §  227. 

Hari-ed  by  limitation,  see  Executors  and  Administbatobs,  §  213. 

By  third  person,  see  Attachment,  §  280;  Execution,  VI. 

Demand,  when  necessary,  see  Executobs  and  Administbatobs,  §  222. 

Disputed  claims,  see  Executobs  and  Administbatobs,  §  252. 

Liability  on  claihiant's  bond,  see  Execution,  §  206. 

Manner  of  presentation  in  action  by  administrator,  see  Executobs  and 

Administbatobs,  §  222. 
Of  creditors,  see  Assignments  fob  Benefit  of  Gbeditobs,  V.,  B. 
Of  executors  or  administrators,  see  Executobs  and  Administbatobs,  §  219: 
Of  third  persons,  see  Attachment,  S§  294,  295;  Execution,  VI. 
Presentation  and  filing,  see  Executors  and  Administbatobs,  §  228. 
Presumption  as  to,  after  five  years,  see  Executobs  and  Administbatobs, 

S  213. 
Proceedings  by  claimant  of  property  levied  on,  see  Execution,  §  184. 
l*riority  of,  see  Executobs  and  Administbatobs,  S  263. 
Proof  of  claims  In  bankruptcy,  see  Bankbuptcy,  9§  307,  314. 
Purging  of  usury,  see  Usuby,  9  88. 

^>rificatlon  of,  see  Executobs  and  Administbatobs,  §  227. 
Waiver  of  compliance  with  statute,  see  Executobs  and  Administbatobs, 

9  227. 
When  should  not  be  rejected,  see  Executobs  and  Administbatobs,  9  504. 

CLERICAL  ERROR. 

Correction  by  motion,  see  Appeal,  9  73. 

CLERKS  OF  COURTS. 

Compensation  and  fees  of  clerks  of  state  courts,  see  Clebks  of  Coubts,  9  10. 
Custody  and  care  of  records,  see  Clebks  of  Coubts,  9  69. 
IJabilitles  on  official  bonds,  see  Clebks  of  Coubts,  9  73. 
Powers  and  proceedings  in  general,  see  Clebks  of  Courts,  9  64. 
Recovery  of  fees  or  salary,  see  Clebks  of  Courts,  9  37. 

CLIENT. 

See  Attobney  and  Client. 

Duty  of.  see  Attobney  and  Client,  9  105. 

Negligence  of,  see  Attobney  and  Client,  9  105. 


1126  INDEX  [KY.  OPIN.  DIG.] 

COERCION. 

Preventing  operation  of  estoppel,  see  Estoppel,  9  94. 

COLLATERAL  ATTACK. 

See  Judgment,  XI. 

Of  judgment,  see  Judgment,  S  501. 

Of  probate  of  will,  see  Wills,  S  420. 

Of  sale  of  ward's  real  estate  by  guardian,  see  Guabdian  and  Waxd,  S  107. 

COLLATERAL  SECURITY. 

See  Pledges. 

Diligence  required  of  pledgee,  see  Pledges,  §  30. 
Effect  of  suretyship,  see  Principal  and  Surety,  S  109. 
Surety  entitled  to  benefit  of,  see  Principal  and  Subett,  §  194. 

COLLECTING  AGENT. 
Attorney's  fees  and  costs,  see  Principal  and  Agent,  §  64. 

COLLECTIONS. 

Appointment  and  qualification  of  tax  collector,  see  Taxation,  S§  546,  547. 

550. 
Authority  of  agent  to  collect  for  principal,  see  Principal  and  Agent,  S  6i 
Liability  for  money  collected,  see  Attorney  and  Client,  §  116. 

COLLEGES  AND  UNIVERSITIES. 

Dissolution,  see  Ck)LLEGE8  and  Universities,  S  11. 
Property  and  funds,  see  Colleges  and  Universities,  §  6. 

COLOR  OF  TITLE. 

Possession  under,  see  Adverse  Possession,  S  8  68,  98b 

COMMENCEMENT. 
Of  action,  see  Action,  §  64. 

COMMISSION. 

For  collection  of  assets,  see  Executors  and  Administrators,  8  495. 

COMMISSION  MERCHANT. 

Duty  of.  see  Principal  and  Agent,  §  48. 

Liability  for  negligence  in  selling,  see  Principal  and  Agent,  8  79. 
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COMMISSIONER  IN  CHANCERY. 

Sales  by,  see  Judicial  Sales,  §  1. 

COMMISSIONERS. 

Correction  of  errors  in  commissioner's  report,  see  Appeal,  §  248. 

COMMITTEE. 

Authority  of  committee  of  insane  person,  see  Insane  Persons,  §  40. 
Liability  on  bond,  see  Insane  Persons,  §  45. 

COMMON  CRRIERS. 

Nature  of  liability,  see  Gabbiebs,  §  108. 

COMMON  COUNCIL. 

Proceedings  by,  see  Municipal  Ck)RPORATiONs,  IV. 

COMMON  LAW. 

Arbitration  at,  see  Abbitbation  and  Awabd,  §  1. 

As  to  arrest  and  trial  of  persons  guilty  of  riot,  see  Abbest,  §  3. 

Bonds,  see  Bonds,  §  50. 

Jurisdiction  of  common-law  obligations,  see  Bonds,  S  121. 

Relating  to  arbitration  and  award,  see  Abbitbation  and  Awabd,  §  82. 

Requisites  of  common-law  marriage,  see  Mabbiage,  §  13. 

COMPENSATION. 

See  CoNTBACTS,  II.,  F ;  Eminent  Domain,  II. ;  Salvage,  I. 

For  improvements  on  real  estate,  see  Impbovements,  §  4. 

For  property  taken  for  public  use,  see  Eminent  Domain,  II. 

For  services  by  partner,  see  Pabtnebship,  §  83. 

For  services  rendered,  see  Wobk  and  Labob. 

Inadequate  or  excessive  compensation,  see  Eminent  Domain,  §  150. 

^ledlum  of  payment,  see  Contbacts,  §  308. 

Of  administrator,  see  Executobs  and  Administbatobs,  5§  488,  492,  495,  496. 

Of  attorney,  see  Attobney  and  Client,  IV.,  A. 

Of  broker,  see  Bbokebs,  IV. 

Of  clerk  of  court,  see  Clebks  of  Coubts,  §  10. 

Of  contractor,  see  Ck)NTBACTS,  II.,  F. 

Of  county  attorney,  see  Distbict  and  Pbosecutino  Attobneys,  §  4. 

Of  court  commissioners,  see  Coubt  Ommissionebs,  §  2. 

Of  employe,  see  Masteb  and  Sebvant,  §  72. 

Of  executors  and  administrators,  see  Executobs  and  Administbatobs,  XI., 

D. 
Of  guardian,  see  Guabdian  and  Wabd,  §  149. 
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COMPENSATION— (Continued). 
Of  juror,  see  Juby,  §  77. 

Of  municipal  officers,  see  Municipal  Corpobations,  §  161. 
Of  prison  guards,  see  Prisons,  S  8. 
Of  sheriff,  see  Sheriffs  and  Constables,  §  28. 
Of  witnesses,  see  Witnesses,  S  23. 
Reasonable  compensation  of  attorney,  see  Attorney  and  Client,  §§  130, 167. 

COMPROMISE  AND  SETTLEMENT. 

Authority  of  attorney  to  compromise  claim  for  client,  see  Attorney  and 

Client,  S  101. 
Authority  of  attorney  to  compromise  suit,  see  Attobney  and  Client,  §  77. 
Compromise  by  agent,  see  Pbincipal  and  Agent,  f  111. 
Compromise  boundary  line,  see  Boundabies,  §  49. 
Conclusiveness,  see  Compbomise  and  Settlement,  S  17. 
Consideration  of  compromise  agreement,  see  Bills  and  Notes,  §  92;  Con- 

TBACTS,  §  68. 

Construction  of  agreement,  see  Compromise  and  Settlement,  §  10. 
Enforcement  of  compromise  agreements  as  to  boundary  lines,  see  Bouiro- 

ABIES,   §  40. 

Evidence,  see  Compbomise  and  Settlement,  §  23. 

Evidence  of  attempted  compromise,  see  Evidence,  §  213. 

For  personal  injuries,  see  Stbeet  Railboads,  §  16.  . 

Impeachment  or  setting  aside,  see  Compromise  and  Settlement,  §  19. 

Ala  king  and  form  of  agreement,  see  Compbomise  and  Settlement,  S  5. 

Nature  and  requisites,  see  Compbomise  and  Settlement,  §  1. 

Offer  of  compromise  not  admissible  in  evidence,  see  Evidence,  §  212. 

Operation  and  effect,  see  Compbomise  and  Settlement,  §  14. 

Settlement  of  partnership,  see  Pabtnebship,  §  297. 

Validity,  see  Compbomise  and  Settlement,  §  7. 

COMPUTATION. . 

Mode  of  computing  interest,  see  Intebest,  §  56. 

CONCEALMENT. 

As  ground  for  attachment,  see  Attachment,  §  28. 

CONCLUSIONS. 

Of  pleader,  see  Pleading,  §§8,  147. 

CONDEMNATION, 

See  Eminent  Domain. 
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CONDITION. 

See  Contracts,  II.,  E. 

Coudltioiial  payment,  see  Payment,  §  33. 

Construction  and  operation  of,  see  Deeds,  §  152. 

Conveyance  upon  condition  of  support  of  grantor,  see  Vendor  and  Pur- 
chaser, §  79. 

Imposed  by  wiil,  see  Wills,  §§  655,  659. 

Of  bail  bond,  see  Bail,  §  6S. 

Of  license  to  sell  intoxicating  liquors,  see  Intoxicating  Liquors,  §  79. 

Of  subscription,  see  Subscriptions,  §  15. 

On  granting  continuance,  see  Continuance,  §  49. 

Precedent,  see  Contracts,  §  221. 

Precedent  to  action  for  breach  of  executory  contract,  see  Sales,  §  345. 

Precedent  to  action  for  canellatiou  of  instruments,  see  Cancellation  of 
Instruments,  §  19. 

Precedent  to  action  of  replevin,  see  Replevin,  §  10^/^. 

Precedent  to  action  on  sheriff *s  bond,  see  Sheriffs  and  Constables,  §  129. 

Precedent  to  cancellation  of  mortgage,  see  Cancellation  of  Instruments, 
§  21. 

Precedent  to  creditors'  suit,  see  Creditors'  Suit,  §  9. 

Precedent  to  enforcement  of  judgment  in  court  of  equity,  see  Judgment, 
§  904. 

Precedent  to  enforcement  of  vendor's  lien,  see  Vendor  and  Purchaser, 
§  273. 

Precedent  to  rescission  of  contract,  see  Contracts,  §  263. 

Precedent  to  right  of  action,  see  Action,  I. 

I*recedeiit  to  suit  against  administrator,  see  Executors  and  Adminis- 
trators, §  431. 

Precedent  to  suit  to  set  aside  conveyance,  see  Fraudulent  Conveyances, 
§§  241,   259. 

CONDITIONAL  FEE. 
See  Deeds,  §  126. 
Wills,  §  603. 

CONDITIONAL  SALE. 

See  Sales,  IX. 

Distinguished  from  mortgage,  see  Mortgages,  §  6. 

CONDONATION. 

Acts  constituting,  see  Divorce,  §  49. 

CONFESSION. 

See  Evidence,  VII. 

Admissibility  of,  see  Criminal  Law,  X,  K. 
As  evidence,  see  Criminal  Law,  §  406. 
Conviction  on,  see  Burglary,  §  41. 

26 
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CONFESSION— (Continued). 
Of  cross  petition,  see  Pleading,  §  178. 
Of  set-off,  see  Pleading,  S  182. 
Weight  as  evidence,  see  Criminal  Law,  §  554. 

CONFIDENTIAL  RELATIONS. 

See  FiDuciABY  Relations;  Witnesses,  II,  D. 

CONFIRMATION. 

Conclusiveness  of  order  confirming  Judicial  sale,  see  Judicial  Sales,  §  3L 

Of  sale,  see  Judicial  Sales,  §  31. 

Of  sale  by  guardian,  see  Guardian  and  Ward,  §  103- 

Of  sale  of  infants'  real  estate,  see  Infants,  §  41. 

Of  sale  of  ward's  real  estate  by  guardian,  see  Guardian  and  Ward,  §  103. 

CONFISCATION. 

Exorbitant  assessment,  see  Municipal  Corporations,  §  562. 
Power  to  enforce  town  ordinance,  see  Municipal  Corporations,  S  57. 

CONFLICT  OF  LAWS. 

See  Bills  and  Notes,  §  2 ;  Contracts,  §  2 ;  Limitation  of  Actions,  I  2. 
Mortgage  executed  in  other  states  on  lands  in  this  state,  see  Conquctb, 
§  2. 

CONGRESS. 
Control  over  contracts,  see  Contracts,  §  50. 

CONSENT. 

Of  husband  to  conveyance  by  wife,  see  Husband  and  Wife,  §  184. 
Of  wife  to  Judicial  sale  of  husband's  lands,  see  Dower,  §  46. 
To  alteration  of  note,  see  Alteration  of  Instruments,  9  12. 

CONSIDERATION. 


See  Bills  and  Notes,  I,  E;  Contracts,  I,  D;  Fraudulent  Conveyances,         j 
I,  E;  Vendor  and  Purchaser,  §  12.  i 

Acknowledgment  and  receipt  of,  see  Deeds,  §  35. 

Agreement  to  give  land  to.  relative  for,  see  Vendor  and  Purchaser,  §  12. 
Burden  of  proof  under  plea  of  no  consideration,  see  Bills  and  Notes,  S  499. 
Composition  with  creditors,  see  Compromise  and  Settlement,  S  6.  | 

Conveyance  in  fraud  of  creditors,  see  Fraudulent  Conveyances,  §  73.  j 

Estoppel  to  deny,  see  Bills  and  Notes,  §  98.  j 

Estoppel  to  impeach  original  consideration  of  note,  see  Bills  and  Notes, 
§98. 
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CONSIDERATION— (Continued). 

Failure  of,  see  Auctions  and  Auctioneebs,  §  8 ;  Bills  and  Notes,  §  97. 

For  assignment,  see  Assignments,  §  53. 

For  compromise,  see  Contracts,  §  68. 

For  conveyance  by  husband  and  wife,  see  Husband  and  Wife,  S  29. 

For  part  payment  of  debt,  see  Payment,  §  33. 

For  promise  to  pay  claim  discharged  in  banlcruptcy  proceedings,  see  Con- 
tracts, §  54. 

For  notes,  see  Vendor  and  Purchaser,  §  302. 

For  subscription,  see  Subscriptions,  §  5. 

For  voluntary  conveyance  by  husband  to  wife,  see  Husband  and  Wife,  9  46. 

Legality  of  object  of,  see  Bills  and  Notes,  §  106. 

Love  and  affection,  see  Deeds,  §  17. 

Note  for  purchase-price  without  consideration,  see  Bills  and  Notes,  9  97. 

Of  compromise  agreement,  see  Bills  and  Notes,  9  02. 

Of  contracts,  see  Contracts,  I,  D. 

Of  notes  executed  by  directors  of  corporation,  see  Corporations,  9  463. 

Parol  evidence  of,  see  Bills  and  Notes,  9  499;  Deeds,  99  14,  202;  Evi- 
dence, 9  419. 

Release  of  dower  under  promise  to  convey  to  wife,  see  Husband  and 
Wife,  9  47. 

Sufficiency  of,  see  Banks  and  Banking,  9  189;  Bills  and  Notes,  99  91, 
92,  95. 

Want  of  consideration,  see  Deeds,  9  19. 

CONSOLIDATION. 

Actions  wihch  may  be  consolidated,  see  Action,  9  57. 
Of  actions,  see  Action,  9  54. 
Of  causes  of  action,  see  Action,  99  39,  55,  59. 
Trying  cases  together,  see  Action,  9  59. 

CONSPIRACY. 

Civil  liabnity,  see  Conspiracy,  99  8-18. 

Competency  of  conspirators  to  testify  for  and  against  each  other,  see 

Witnesses,  9  88. 
Criminal  responsibility,  see  Conspiracy,  99  28-45. 
To  defraud  not  presumed,  see  Fraudxtlent  Conveyances,  9  165. 

ft 

CONSTABLES. 

LiabUlty  on  official  bond,  see  Sheriffs  and  Constables,  IV. 

CONSTITUTIONAL  LAW. 

See  Civil  Rights;  Statutes. 

Change  in  construction  of  statutes  affecting  property  right,  see  Courts, 
9  93. 
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CONSTITUTIONAL  LAW— (Continued). 

Confiscatlou  by  exorbitant  assessments,  see  Municipal  Cobpobations»  §  562. 

Constitutional  requirements  and  restrictions  as  to  taxation,  see  Taxa- 
tion, II. 

Construction,  operation  and  enforcement  of  constitutional  provisions,  see 
Constitutional  Law,  §  11. 

Distribution  of  governmental  powers  and  functions,  see  Constitutional 
Law,  §§  50-61. 

Due  process  of  law,  see  Constitutional  Law,  §  278. 

Establishment  and  amendment  of  constitution,  see  Constitutional  IiAW, 
§  10. 

Impairment  of  contracts,  see  Contracts,  §  50. 

Obligation  of  contracts,  see  Constitutional  Law,  §§  114-145. 

Payment  for  property  taken  under  eminent  domain,  see  Eminent  Domain, 
§  73. 

CONSTRUCTION. 

See  Blls  and  Notes.  II;  Bonds,  II;  Larceny,  §  69. 

Bill  of  sale,  see  Sales,  §  149. 

By  parties  to  contract,  see  Contracts,  §  170. 

Contract  for  sale  of  real  estate,  see  Vendor  and  Purchaser,  II. 

Contract  for  guaranty,  see  Guaranty,  §  27. 

Contract  of  insurance,  see  Insurance,  V,  B. 

Evidence  in  aid  of,  see  Contracts,  §  175 ;  Mortgages,  §  109. 

Of  assignment  for  creditors,  see  Assignments  for  Benefit  of  Creditors,  II. 

Of  assignment  of  lease,  see  Landlord  and  Tenant,  §  70. 

Of  bills  and  notes,  see  Bills  and  Notes,  II. 

Of  chattel  mortgages,  see  Chattel  Mortgages,  §  3. 

Of  compromise  agreement,  see  Compromise  and  Settlement,  §  11. 

Of  contract  of  sale,  see  Sales,  II. 

Of  contracts,  see  Contracts,  II. 

Of  constitution,  see  Constitutional  Law,  II. 

Of  corporate  charter,  see  Corporations,  §  372. 

Of  covenants,  se6  Covenants,  II. 

Of  decree  for  divorce,  see  Divorce,  §  169. 

Of  deeds,  see  Deeds,  §§  90,  93. 

Of  exemption  laws,  see  Exemptions,  §§4,  106. 

Of  instructions,  see  Criminal  Law,  §  822. 

Of  judgment,  see  Judgment,  XII. 

Of  land  patent,  see  Public  Lands,  §  114. 

Of  leases,  see  Landlord  and  Tenant,  II,  B,  §  322. 

Of  mining  lease,  see  Mines  and  Minerals,  §  61. 

Of  mortgages,  see  Mortgages,  III. 

Of  oil  lease,  see  Mines  and  Minerals,  §  72. 

Of  pleading,  see  Pleading,  §  34. 

Of  slanderous  words,  see  Libel  and  Slander,  §  19. 

Of  statute  of  limitations,  see  Limitation  of  Actions,  §  5. 

Of  statutes,  see  Statutes,  VI. 
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CONSTRUCTION— (Continued) . 
Of  testamentary  trusts,  see  Wills,  §  679. 
Of  trust  agreement,  see  Trusts,  II. 
Of  will,  see  Wills,  S  614. 
Of  wills — extraneous  evidence,  see  Wills,  §  485. 
Special  contract  of  shipment,  see  Cabbiebs,  §  63. 

CONSTRUCTIVE  ASSIGNMENT. 
For  benefit  of  creditors,  see  Assignment  fob  Benefit  of  Cbeditobs,  §  10. 

CONSTRUCTIVE  NOTICE. 

See  Notice. 

Agreement  of  record  in  another  county,  see  Notice,  §  4. 

Definition,  see  Notice,  S  4. 

Of  amendment  of  pleading,  see  Pleading,  §  236. 

Of  dissolution  of  partnership,  see  Pabtnebship,  §  288. 

Records  of  deeds,  see  Deeds,  §  79. 

CONTEMPT. 

Acts  or  conduct  constituting  contempt  of  court,  see  Contempt,  IS  19-25. 
Power  to  punish  and  proceedings  therefor,  see  Contempt,  9§  51-53. 

CONTEST. 
Of  election,  see  Elections,  X. 

CONTINUANCE. 
See  Cbiminal  Law,  XI. 

Allowing  further  time  for  preparation  of  case,  see  Account,  §  19. 
Absence  of  counsel,  see  Continuance,  §  20. 
Absence  of  party,  see  Continuance,  §  19. 
Admissions  to  prevent  continuance,  see  Continuance,  S  32. 
Afiidavits  for  continuance,  see  Continuance,  §  43. 
Amendment  of  pleadings,  see  Continuance,  §  14. 
Conditions  on  granting,  see  Continuance,  §  49. 
Cumulative  or  impeaching  evidence,  see  Continuance,  S  24. 
Diligence,  see  Continuance,  §  26. 
Discretion  of  court,  see  Cbiminal  Law,  §  1151. 

Reversal  for  error  in  refusing  continuance,  see  Cbiminal  Law,  §  1146. 
Surprise  at  trial,  see  Continuance,  S  28. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  III. 

Recovery  notwithstanding,  see  Negligence,  §  S3;  Stbeet  Railboads,  §  103. 
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CONTRACTS. 

See  Breach  of  Makriaqe  Promise  ;  Constitutional  Law,  VII,  C  ;  Guabdiah 
AND  Ward,  §  47;  Infants,  IV;  Insane  Persons,  VI;  Insurance,?; 
Municipal  Corporations,  VII;  Partnership,  §  173;  Novation;  B& 
wards;  Sales;   Subscriptions. 

Actions  for  breach,  see  Contracts,  SS  324^53. 

Actions  for  breach  of  contract  of  purchase,  see  Vendor  and  Pubchaseb, 
VII,  B. 

Agreement  as  to  partition  of  land,  see  Partition,  §  4. 

Agreements  not  to  be  performed  within  a  year,  see  Frauds,  Statute  of,  V. 

Antenuptial  contracts,  see  Husband  and  Wife,  §  49^ ;  Dower,  I  41. 

As  to  location  of  railroad,  see  Railroads,  9  46. 

As  to  right  of  way,  see  Railroads,  §  64. 

Authority  of  county  officers  to  contract,  see  Counties,  S  113. 

Between  husband  and  wife,  see  Husband  and  Wife,  S  36. 

Between  mother  and  son,  consideration,  see  Parent  and  Child,  S  3. 

Between  parent  and  child,  see  Parent  and  Child,  §  9. 

Breach  of  contract  made  with  county  court,  see  Counties,  i  128. 

By  counties,  see  Counties,  §§  111,  114. 

By  infants,  see  Infants,  IV. 

By  married  women,  see  Husband  and  Wife,  IV,  C. 

By  married  women  on  sale  of  real  estate,  see  Husband  and  Wife,  §  46. 

By  married  women  to  purchase  real  estate,  see  Husband  and  Wife,  8  79. 

By  personal  representative  of  deceased  person,  see  Executors  and  Ad- 
ministrators, §  95. 

Cancellation  for  fraud  and  overreaching,  see  Cancellation  of  Instru- 
ments, 99  5,  55. 

Champerty  contracts,  see  Champerty  and  Maintenance,  9  4. 

Construction  and  operation,  see  Contracts,   99  143-232. 

Construction  of  special  contract  of  shipment,  see  Carriers,  9  63. 

Construction  work,  see  Railroads,  9  110. 

Damages  for  breach  of  contract,  see  Damages,  VI,  C. 

Damages  for  breach  of  contract  of  purchase,  see  Sales,  9  370. 

Enforceable  by  specific  performance,  see  Specific  Performance,  II. 

Extinguishing  of  debt  by  marriage  of  parties,  see  Husband  and  Wife,  9  10. 

For  shipment  of  goods,  see  Carriers,  9  61. 

Impairing  obligation  of,  see  Constitutional  Law,  9  114. 

Implied  contracts,  see  Corporations,  9  451. 

Liability  for  act  of  co-tenant,  see  Tenancy  in  Common,  9  55. 

lottery  contract,  see  Lotteries,  9  15. 

Made  on  Sunday,  see  Sunday,  99  10,  13. 

Modification  and  merger,  see  Contracts,  99  238-247. 

Of  hire,  see  Slaves,  9  8. 

Of  Indemnity,  see  Indemnity. 

Of  subscription  to  corporate  stock,  see  Corporations,  99  75,  78. 

Partition  agreement,  see  Partition,  9  4. 

Performance  of  contract  of  sale,  see  Sales,  IV. 
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CONTRACTS— (Continued). 
Performance  of  breach,  see  Contracts,  §§  275-308. 
Power  of  partner  to  bind  firm  by  contract,  see  Pabtnebship,  S  139. 
Public  improvement  contract,  see  Municipal  Cobpobations,  IX,  G. 
Required  to  be  in  writing,  see  Fbauds,  Statute  of. 
Kescisslon  and  abandonment,  see  Contbacts,  §§  249-272. 
Rescission  by  purchaser,  see  Vendob  and  Pubchaseb,  III,  G. 
Rescission  by  vendor,  see  Vendob  and  Pubchaseb,  III,  B. 
Rescission  of  contract  of  sale,  see  Sales,  III. 

Reversal  of  Judgment  on  contract  against  public  policy,  see  Appeal,  §  1169. 
Separation  agreement,  see  Husband  and  Wife,  §  278. 
Terms  of  contract  affected  by  custom,  see  Customs  and  Usages,  9  17. 
Time  of  performance,  see  Fbauds,  Statute  of,  V. 
To  bequeath  or  devise  property,  see  Wills,  III. 
Usurious  contracts,  see  Usuby,  I. 

CONTRIBUTION. 

As  between  heirs,  see  Descent  and  Distbibution,  S  73. 

Between  sureties,  see  Pbincipal  and  Subety,  9  170. 

Between  sureties  on  administrator's  bond,  see  Executobs  and  Aoministba- 

tobs,  9  531. 
Right  to,  between  sureties,  see  Pbincipal  and  Subety,  9  194. 

CONVERSATION. 

Admissibility  in  evidence,  see  Gbiminal  Law,  9  382;  Evidence,  9  216. 
Proof  of,  see  Gbiminal  Law,  9  406. 

CONVERSION. 

See  Tboveb  and  Gonvebsion. 

Directions  in  will,  see  Gonvebsion,  9  14. 

Realty  into  personalty  in  general,  see  Gonvebsion,  9  3. 

Sale  of  land  under  order  of  court,  see  Gonvebsion,  9  5. 

CONVEYANCES. 

See  Deeds  ;  Vendob  and  Pubchaseb,  IV,  B. 

Authority  of  executor  to  convey  land  of  testator,  see  Executobs  and  Ad- 

MINI8TBAT0BS,   9  394. 

Between  parent  and  child,  see  Pabent  and  Child,  9  9. 

Bond  for  conveyance  by  married  women,  see  Husband  and  Wife,  9  186. 

By  administrator  under  order  of  court,  see  Executobs  and  Administbatobs, 

9  414. 
By  and  between  legatees  or  devisees,  see  Wills,  99  740,  742. 
By  heirs,  see  De8c£:nt  and  Distbibution,  9  84. 
By  husband  to  wife,  see  Husband  and  Wife,  9  46. 
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CONVEYANCES— (Continued). 

By  insiuie  person,  see  Insane  Pebsons,  V. 

By  married  women,  see  Husband  and  Wife,  §§  15,  69,  70,  179,  190. 

By  married  woman — consent  of  liusband,  see  Husband  and  Wife,  §  1^ 

By  remote  vendor  to  remote  vendee,  see  A^endor  and  Pubchaseb,  §  145. 

By  trustee,  see  Trusts,  §  188. 

By  wife  to  husband,  see  Husband  and  Wife,  §  46. 

By  wife  without  consideration,  see  Husband  and  Wife,  §  48. 

Capacity  of  married  women  to  convey,  see  Husband  and  Wife,  §  60. 

Capacity  to  convey,  see  Deeds,  §§  68,  194. 

Champertous  conveyance,  see  Champerty  and  Maintenance,  S  4. 

Condition  precedent  to  suit  ta  set  aside  conveyance,  see  Fraudulent  Con- 
veyance, §  259. 

Consideration  for  conveyance  by  husband  to  wife,  see  Husband  and  Wife, 
§  29. 

Deficiency  in  land  sold  and  conveyed,  see  Vendor  and  Purchaser,  S  1®. 

Husband  and  wife,  see  Husband  and  Wife,  §  15. 

In  consideration  of  marriage,  see  Husband  and  Wife,  §  47. 

In  partition,  see  Partition,  §  9. 

Joinder  of  husband  and  wife,  see  Husband  and  Wife,  §  193. 

Land  patents,  see  Public  Lands,  §§  114,  116. 

Limitation  of  action  to  set  aside  conveyance,  see  Limitation  of  Actions, 
§  60. 

Mental  capacity  to  convey,  see  Deeds,  §  12. 

Modes  of,  see  Deeds,  §  25. 

Of  homestead,  see  Homesteads,  §§  112,  118. 

Of  mortgaged  property,  see  Mortgages,  VI. 

On  consideration  of  support,  see  Vendor  and  Purchaser,  §  79. 

Prerequisite  to  setting  aside  fraudulent  conveyances,  see  Fraudulent  Con- 
veyances, §  241. 

Procured  by  unfair  means,  see  Fraudulent  Conveyances,  §  23. 

(Quantity  of  land  conveyed,  see  Vendor  and  Purchaser,  IV,  C. 

Setting  aside  deed  without  consideration,  see  Mortgages,  §  80. 

Setting  aside  for  fraud,  see  Fraudulent  Conveyances,  §  240. 

To  execution  purchaser,  see  Execution,  VII,  D. 

To  husband  and  wife,  see  Husband  and  Wife,  §  14. 

Voluntary  conveyances,  see  Fraudulent  Conveyances,  9  169. 

Without  consideration,  see  Fraudulent  Conveyances,  9  73. 

Without  consideration,  fraudulent  as  to  creditors,  see  Fraudulent  Con- 
veyances, 9  74. 

CORONERS. 

Costs  and  expenses  of  inquests,  see  Coroners,  9  21. 

CORPORATE  CHARTER. 

Construction  of,  see  Corporations,  9  372. 
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CORPORATIONS. 

See  Banks  and  Banking;  Carbiebs;  Colleges  and  Univebsities;  Insub- 
ance;  Municipal  Ck>BFOBATioN6 ;  Quo  Warbanto;  Railboads,  II; 
Stbeet  Kailboads;  Telegbaphs  and  Telephones. 

Aid  to  turnpike  companies,  see  Counties,  §  154. 

Assiginnent  of  stoolv,  see  Assignments,  §  G4. 

Banking  corporations,  see  Banks  and  Banking. 

Cancellation  of  corporate  bonds,  see  Cancellation  of  Instruments,  S  2. 

Capital,  stock  and  dividends,  see  Corporations,  §§  63-158. 

Corporate  existence  and  franchise,  see  Corporations,  IS  34-40. 

Corporate  powers  and  liabilities,  see  Corporations,  S§  370-522. 

County  investing  in  corporate  stock,  see  Counties,  §  154. 

Dissolution  and  forfeiture  of  franchise,  see  Corporations,  §9  611-618. 

Election  to  proceed  against  corporation  or  its  officers,  see  Action,  S  50. 

Estoppel  to  deny  corporate  existence,  see  Estoppel,  §  94. 

Foreign  corporation,  see  Corporations,  S  642. 

Incorporation  and  organization,  see  Corporations,  S§  7-20. 

Insolvency  and  receivers,  see  Corporations,  §§  541-625. 

Levy  on  corporate  stock,  see  Execution,  §  28. 

Ijen  on  corporate  stock,  see  Execution,  §  131. 

Members  and  stockholders,  see  Corporations,  §§  202-269. 

Olficers  and  agents,  see  Corporations,  §§  284-354. 

Right  of  stockholders  of  corporation  to  appeal  from  Judgment  against 
corporation,  see  Appeal,  §  148. 


CORRECTIONS. 

In  account  stated,  see  Account  Stated,  §  11. 

COSTS. 

See  Discovery,  §  26 ;  Divobce,  I v;  H  ;  Husband  and  Wife,  §  301 ;  Wills, 

§  402. 
Against  administrator,  see  Executobs  and  Administrators,  §  478. 
Amount,  rate  and  item,  see  Costs,  §§  151-189. 
In  action   against  administrators,   see  Executors    and    Administrators, 

S  478. 
In  contest  of  election,  see  Elections,  §  306. 
In  criminal  prosecution,  see  Costs,  §  292. 
In  highway  proceedings,  see  Highways,  §  61. 
In  suit  for  divorce  and  alimony,  see  Divorce,  §  288. 
Liability  for,  see  Executors  and  Administrators,  §  485. 
Liability  of  garnishee  for,  see  Garnishment,  §  191. 
Nature,   grounds  and  extent  of  right  in  general,  see  Costs,  §S  11-59. 
Of  inquest,  see  Coroners,  S  21. 
On  appeal   or   error,   and  on   new   trial   or  motion   therefor,   see   Costs, 

§§  235-256. 
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COSTS— (Continued) . 
Payment  and  remedies  for  collection,  see  Costs,  §  268. 
Persons  entitled,  see  Costs,  9  78. 

Persons,  property  and  funds  liable,  see  Costs,  §§  92-103. 
Security  for  payment,  see  Costs,  9§  120-139. 

COUNCIL. 

Proceedings  by  city  council,  see  Municipal  Corporations,  IV. 

COUNTERCLAIM. 

JSee  Set-off  and  Counterclaim. 

COUNTERFEITING. 

Evidence,  see  Counterfeiting,  9  18. 
Indictment  or  information,  see  Counterfeiting,  9  15. 
Jurisdiction,  see  Counterfeiting,  9  14. 

Nature  and  elements  of  offense  in  general,  see  Counterfeiting,  9  1. 
Kequisites  and  sufficiency  of  indictment  or  Information,  see  Countebfeitiso, 
9  16. 

COUNTIES. 

Actions,  see  Counties,  99  208-227. 

Creation,  alteration,  existence  and  political  functions,  see  Counties,  S  6& 

Discretion  of  commissioners  as  to  Issuing  or  refusing  to  issue  liquor  licoise, 

see  Intoxicating  Liquors,  9  69. 
Fiscal   managment,   public  debt,   securities  and   taxation,   see  Counties, 

99  154-192. 
Liability  as  stocl^holder  In  private  corporation,  see  Corporation,  9  78. 
Mandating  county  court  to  make  tax  levy,  see  Mandamus,  9  65. 
Property,  contracts  and  liabilities,  see  Counties,  99  105-133. 
Providing  Jails,  see  Prisons,  9  1. 
IMght  of  citizens  of  county  to  appeal  in  name  of  county,  see  Appeal,  9  148. 

COUNTS. 

Of  indictment,  see  Indictment  and  Information,  99  97,  126. 

COUNTY  ATTORNEY. 
Compensation  of,  see  District  and  Prosecuting  Attorney,  9  4. 

COUNTY  COURT. 

Appeal  from  Judgment  suspending  liquor  license,  see  Intoxicating  Liquoss, 

9  106. 
Appeal  from  orders  or  judgments  of,  see  Appeal,  9  26. 
Appeal  from  to  circuit  court,  see  Appeal,  9  26. 


f 
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COUNTY  COURT— (Continued). 
Division  of  personal  property,  see  Descent  and  Distbibution,  §  73. 
Duties  of  Judge,  see  Judges,  S  29. 

Jurisdiction  of  condemnation  proceedings,  see  Eminent  Domain,  §  172. 
Juri^iction  over  orphans  and  poor  children,  see  Ck)UBTS,  §  182. 
Jurisdiction  over  suit  by  taxpayer  for  reimbursement  for  taxes  paid,  see 

CouBTS,  S  182. 
Jurisdiction  to  appoint  guardian,  see  Guabdian  and  Wabd,  9  8. 
Mandamus  to  compel  appointment  of  commissioner,  see  Mandamus,  §  28. 
Prerequisite  to  right  of  appeal  from,  see  Appeal,  9  44. 
Presiding  judge  of,  see  Coubts,  9  182. 
Transfer  of  cause  to  circuit  court  by  agreement  of  parties,  see  Coubts, 

S  26. 

COURT  COMMISSIONERS. 

Allowance  for  services,  see  Appeal,  9  839. 

Appointment,  qualification  and  tenure,  see  Ck)UBT  Commissionebs,  9  1%. 

Civil  Jurisdiction  and  authority,  see  Coubt  Commissionebs,  9  4. 

Compensation  and  fees,  see  Coubt  Commissionebs,  9  2. 

Discretion  of  commissioners  in  sale  of  land,  see  Judicial  Sales,  9  7. 

Liabilities  on  official  l)ond,  see  Coubt  Commissionebs,  9  6. 

Afasters  and  commissioners,  see  Equity,  IX. 

Powers  and  functions  in  general,  see  Coubt  Commissionebs,  9  3. 

Procedure  in  civil  cases,  see  Coubt  Commissionebs,  9  5. 

Reference  to  commissioner,  see  Refebence,  9  3. 

Report  and  exception  to,  see  Infants,  9  73. 

Report  of  commissioner  in  chancery,  see  Equity,  9  406. 

Sales  by  commissioner  in  chancery,  see  Judicial  Sales,  9  1. 

COURT  HOUSE. 

R^X)rt  of  building  conunittee,  see  Coubts,  9  72. 

COURT  OF  APPEALS. 

Appeal  from  circuit  court,  see  Appeal,  9  26. 

Effect  of  set-off  or  counterclaim  on  amount  in  controversy,  see  Appeal, 

9  51. 
Finality  of  Judgment  or  order  appealed  from,  see  Appeal,  9  66. 
Judicial  notice  of  papers  not  part  of  record,  see  Appeal,  9  836. 
Jurisdiction,  see  Appeal,  II. 
Jurisdiction — Amount  involved,  see  Appeal,  9  49. 
Reduction  of  judgment  by  amendment  or  remission,  see  Appeal,  9  62. 

COURTS. 

See  Clebks  of  Coubts;  Contempt;  Discbetion  or  Coubt;  Equity;  Judges; 
Justices  of  the  Peace  ;  Pbohiuition  ;  Refebence  ;  Removal  of  Causes. 
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COURTS— (Continued). 
Action  for  fraud  In  having  case  redocketed,  see  Frauds,  §  39. 
Concurrent  and  conflicting  Jurlsfllction,  and  comity,  see  Coubts,  §  489. 
Court  officers  have  no  lien  for  fees  on  subject-matter  of  litigation,  see 

Counties,  §  68. 
Courts  of  appellate  jurisdiction,  see  Courts,  §  223. 
Courts  of  general  original  jurisdiction,  see  Courts,  §§  118-135. 
Courts  of  limited  or  inferior  jurisdiction,  see  Courts,  §S  167-183. 
Establishment,  organization  and  procedure  in  general,  see  Courts,  S§  42-llC 
Jurisdiction  of  common-law  obligations,  see  Bonds,  §  121. 
Liability  for  judicial  opinion,  see  Officers,  §  114. 
Nature,  extent,  and  exercise  of  jurisdiction  in  general,  see  Courts,  5§  3-26. 
Opening  or  vacating  judgments,  see  Judgments,  IX. 
Power  of  courts  over  judgments,  see  Judgment,  §§  296,  299,  306. 

COVENANTS. 

Actions  for  breach,  see  Covenants,  §§  106-135. 

Construction  and  operation,  see  Covenants,  §§  30-53. 

For  quiet  enjoyment  of  leased  premises,  see  Landlord  and  Tenant,  §§  130, 

186. 
No  covenant  of  warranty  In  judicial  sale,  see  Judicial  Sales,  §  50. 
Of  seisin  and  general  warranty,  see  Deeds,  §  33. 
Of  warranty  in  commissioner's  deed,  see  Judicial  Sales,  §  49. 
Performance  or  breach,  see  Coven a*nts,  §§  93-99. 
l*etition  for  breach  of  covenant  or  bond,  see  Bonds,  §  124. 
To  pay  rent,  see  Landlord  and  Tenant,  §  182. 

COVERTURE. 

Disabilities  of,  see  Husband  and  Wife,  IV. 

CREDITORS. 

See  Debtors  and  Creditors. 

Remedies  of,  see  Assignments  for  Benefit  of  Creditors,  V. 

CREDITORS'  SUIT. 

Adequate  remedy  at  law,  see  Creditors*  Suit,  §  3. 

Conditions  precedent,  see  Creditors'  Suit,  §  9. 

Execution  and  return,  see  Creditors'  Suit,  S  16. 

Exhaustion  of  ordinary  legal  remedies  in  general,  see  Creditors'  Suit,  S  13. 

liimitations  and  laches,  see  Creditors*  Suit,  §  23. 

Parties,  see  Creditors*  Suit,  §  24. 

Pleading,  see  Creditors*  Suit,  §  37. 
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CRIMINAL  COURTS. 

Jurisdiction  of,  see  Courts,  §  118. 

Transfer  of  criminal  case  from  circuit  court,  see  Courts,  §  118. 

CRIMINAL  LAW. 

See  Assault  and  Battery;  Bail;  Indictment  and  Information. 

.Admissibility  of  coroner's  minutes  made  at  inquest,  see  Homicide,  §  222. 

.Ap[)eal,  see  Homicide,  X. 

Appeal  and  certiorari,  see  Criminal  Law,  §§  1021-1186. 

Arraignment  and  pleas,  and  nolle  prosequi  or  discontinuance,  see  Criminal 

Law,  §§  266-303. 
Arrest  on  criminal  charges,  see  Arrest,  1 1. 
Oipacity  to  commit  and  responsibility  for  crime,  see  Criminal  Law,  §§  47- 

67. 
Carrying  concealeil  weapons,  see  Weapons,  §  10. 
Conviction  on  confession  of  accused,  see  Burglary,  §  41. 
Conviction  without  appearance,  see  Mt'nicipal  Corporations,  §  634. 
Criminal  liability  for  fraud,  see  Fraud,  III. 
Dying  declarations,  see  Homicide,  VII,  C. 
Evidence,  see  Criminal  Law,  §§  326-561. 
Evidence  of  attempt  to  sell  forged  note,  see  Forgery,  §  36. 
Evidence  of  intent,  see  Burglary,  §  31. 
False  tax  list,  see  Taxation,  §  33r)!i». 
Former  jeopardy,  see  Criminal  Law,  §§  161-197. 
Indictment  not  competent  evidence,  see  Conspiracy,  §  45. 
Instruction,  see  Receiving  Stolen  Goods,  §  9;  Robbery,  §  25. 
Jurisdiction,  see  Criminal  Law,  §§  84-102. 
Liability  of  defendants  for  costs,  see  Costs,  §  292. 
Motions  for  new  trial  and  in  arrest,  see  Criminal  Law,  §§  905-974. 
Nature  and  elements  of  crime  and  defenses  in  general,  see  Criminal  Law, 

§§  28-31. 
Offenses  against  liquor  law,  see  Intoxicating  Liquors,  VI. 
Offenses  by  street  railroad  company,  see  Street  Railroads,  §  122. 
Parties  to  offenses,  see  Criminal  Law,  §  63. 
Preliminary  complaint,  affidavit,  warrant,   examination,   commitment  and 

summary  trial,  see  Criminal  Law,  §  240. 
Presumption  as  to  statutes  of  another  state,  see  Counterfeiting,  §  18. 
Punishment  and  prevention  of  crime,  .see  Criminal  Law,  §  1208. 
Testimony  of  conspirator,  see  Witnesses,  §  88. 
Time  of  trial  and  continuance,  see  Criminal  Law,  §§  576-603. 
Transfer  of  criminal  case,  see  Removal  of  Causes,  §  10. 
Trial,  see  Criminal  Law,  §§  618-876Mi. 

CROPS. 

Contract  for  cultivation  of  crop,  see  Landlord  and  Tenant,  §  326. 
Damages  to  crop  in  failure  to  erect  fence,  see  Railroads,  §  103. 
Levy  of  execution  on,  see  Execution,  §  24. 
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CROSS-APPEAL. 

When  permissible,  see  Appeal,  §  14. 

CROSS-PETITION. 

See  Pleading,  III.,  E. 

Judgment  on,  see  Judgment,  §§  246,  247. 

When  service  of  process  on  cross-defendant  not  necessary,  see  Process,  S  56. 

CROSS-EXAMINATION. 
See  Equity,  S  353;  Witnesses,  III.,  B. 

CRUELTY. 
Ground  for  divorce,  see  Divorce,  §  27. 

CURTESY. 

Bar,  release,  or  forfeiture,  see  Curtesy,  §  11. 

Estates  subject  to  curtesy,  see  Curtesy,  §  9. 

Nature  and  existence  of  estate,  see  Curtesy,  §  1. 

Property  subject  to  curtesy,  see  Curtesy,  §  8. 

Rights  and  remedies  of  tenant  by  curtesy,  see  Curtesy,  §  12. 

CUSTOMS  AND  USAGES. 

Application  and  operation,  see  Customs  and  Usages,  S  9. 
Of  brokerage  business,  see  Brokers,  §  8. 
Requisites  and  validity,  see  Customs  and  Usages,  §  2. 
Varying  terms  of  contract,  see  Customs  and  Usages,  §  17. 

DAM. 
See  Nuisance,  §  81. 

Rights  of  owner  of,  see  Navigable  Waters,  §  22. 

DAMAGES. 

See  Libel  and  Slander,  IV.,  D;  Replevin,  V.;  Trespass,  §9  47,  58. 
Action  for  conversion,  see  Trover  and  Conversion,  §§  41,  43,  44,  48. 
Assessment  of  damages  by  Jury,  see  Trial,  §  136. 
Assessment  of  damages  in  condemnation  proceedings,  see  Eminent  DoMAiif, 

S§  122,  139,  213,  225. 
Breach  of  contract  for  cultivation  of  land,  see  Landlord  and  Tenant,  §  331. 
Breach  of  contract  of  purchase,  see  Sales,  §  370 ;  Vendor  and  Purchaso, 

VIL,  B. 
Breach  of  contract  of  sale,  see  Sales,  §  418. 
Complaint  for  unlawful  seizure  of  property,  see  Pleading,  §  71. 
Excessive  damages  as  ground  for  new  trial,  see  New  Trial,  S  76. 
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DAMAGES— (Continued) . 

Exemplary  damages,  see  Damages,  §§  87-91. 

Exemplary  damages  for  assault  and  battery,  see  Assault  and  BAXTERy, 
S  39. 

For  breach  of  contract  made  with  county  court,  see  Counties,  §  128. 

For  breach  of  contract  to  collect  taxes,  see  Sheriffs  and  Constables,  §  16. 

For  breach  of  covenant,  see  Covenants,  §  99. 

For  injuries  to  passengers,  see  Cabriebs,  §  319. 

For  wrongful  attachment,  see  Attachment,  §§  355,  375. 

For  wrongful  execution,  see  Execution,  §  472. 

For  unlawful  sales  of  intoxicating  liquor,  see  Intoxicating  Liquobs,  IX. 

Grounds  and  subjects  of  compensatory  damages,  see  Damages,  §§  17-52. 

In  action  for  forcible  ejection,  see  Fobcible  Entby  and  Detainer,  §  30. 

In  action  of  ejectment,  see  Ejectment,  §  132. 

Inadequate  and  excessive  damages,  see  Damages,  §§  128-130. 

Liquidated  damages  and  penalties,  see  Damages,  §§  75-76. 

Measure  of  damages,  see  Damages,  §§  95-130;  Trover  and  Conversion,  §  44. 

Pleasure  of  damages  for  assault,  see  Assault  and  Battery,  §  37. 

Measure  of  damages  for  breach  of  covenants,  see  Covenants,  §  123. 

Measure  of  damages  for  breach  of  mining  lease,  see  Mines  and  Minerals, 
§  61. 

Measure  of  damages  for  failure  to  pay  notes  at  maturity,  see  Bills  and 
Notes,  §  528. 

Measure  of  damages  for  failure  to  pay  subscriptions  to  stock,  see  Cor- 
porations, §  88. 

Measure  of  damages  in  sale  of  whisky,  see  Sales,  §  442. 

Ncmiinal  damages,  see  Damages,  §  10. 

Obstructing  right  of  easements,  see  Easements,  §  70. 

On  dissolution  of  injunction,  see  Injunction,  §§  185,  252. 

Pleading,  evidence,  and  assessment,  see  Damages,  §§  141-209. 

Punitive  damages,  see  Libel  and  Slandeb,  §  120;  Tbespass,  §  56. 

Punitive  damages  not  recoverable  in  action  on  attachment  bond,  see  At- 
tachment, §  351. 

Recoupment  of  damages  for  breach  of  warranty,  see  Bills  and  Notes, 
S  528. 

Resulting  from  public  improvements,  see  Municipal  Cobpobations,  IX.,  D. 

Hesulting  from  injunction,  see  Injunction,  §§  252,  261. 

Resulting  from  wrongful  attachment,  see  Attachment,  §  365. 

Special  damages  from  obstruction  of  highway,  see  Highways,  §  155. 

DEATH. 

See  Abatement  and  Revival;  Homicide. 
Actions  for  causing  death,  see  Death,  §  74. 
Of  partner,  see  Pabtnebship,  VI. 
Of  party  prior  »to  judgment,  see  Judgment,  S  860. 
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DEBTOR  AND  CREDITOR. 

See  AssiG&MENTs  FOB  Bknefit  of  Creditors;  Attachment;  Creditors' 
Suit;  Fraudulent  Conveyances,  §§  24,  43;  Garnishment;  Insolv- 
ency. 

Conveyance  without  consideration,  see  Fraudulent  Conveyances,  §  73. 

Creditors  of  wife,  see  Dower,  §  60. 

Devise  or  bequest  by  debtor  to  creditor,  see  Wills,  S  714. 

I'und  in  hands  of  court  coinmissiouers,  see  Court  Commissioners,  §  3. 

Indemnity  insurance  policy,  see  Insurance,  §  591. 

Liability  of  new  corporation  for  debts  of  old,  see  Corporations,  §  543. 

liiability  of  wife's  property  for  husband's  debt,  see  Husband  and  Wife, 
§  118. 

New  promise  of  bankrupt  to  pay  discharged  debt,  see  Bankruptcy,  §  434. 

Preference  of  creditors,  see  Vendor  and  Purchaser,  §  213. 

Priority  of  claims,  see  Exemptions,  §  20. 

Remedies  of  creditors,  see  Corporations,  §  547 ;  Fraudulent  Conveyances, 
III.;  Guaranty,  IV.;  Principal  and  Surety,  IV. 

KIght  of  creditors  to  proceeds  of  homestead,  see  Homestead,  §  58. 

llight  of  creditor  under  execution,  see  Execution,  §  99. 

Rights  and  remedies  of  tenants'  creditors,  see  Landlord  and  Tenant,  S  245. 

Right  of  creditors  of  cestui  que  trust,  see  Trusts,  §  150. 

Rights  of  creditor  of  devisees  and  legatees,  see  Wills,  VII.,  I. 

Rights  of  creditors  of  heirs  and  testators,  see  Descent  and  Distbibutiox, 
III.,  D. 

Rights  of  creditor  of  life  tenant,  see  Descent  and  Distribution,  §  154. 

Rights  of  creditors  of  trustee,  see  Trusts,  §  136%. 

Rights  of  husband's  creditors,  see  Dower,  §  28 ;  Husband  and  Wife,  §§  13, 
36,  149,   171,  298. 

Rights  of  partnership  creditors,  see  Partnership,  §  187. 

Right  to  proceeds  of  insurance  policy,  see  Insurance,  §  590. 

Right  to  subject  interest  under  will,  see  Wills,  §  867. 

Rule  as  to  marshaling  securities  by  creditors,  see  Marsualing  Assets  and 
Securities. 

Subjecting  property  fraudulently  conveyed,  see  Fraudulent  Conveyances. 
§  318. 

Title  taken  in  name  of  debtor's  son,  see  Fraudulent  Conveyances,  §  226. 

DEBTS. 

P^xtinguished  by  marriage  of  contracting  parties,  see  Husband  and  Wife, 

§  10. 
Of  deceased  person,  see  Descent  and  Distribution,  III.,  C. 
Secured  by  chattel  mortgage,  see  Chattel  Mortgages,  §  109. 


DECEASED  ESTATES. 

See  Descent  and  Distribution;  Executors  and  Administrators;  Wills. 
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DECISIONS. 

Authority  over  former  decisions  of  Court  of  Appeals,  see  Coubts,  S  91. 

Construing  acts  of  Legislature,  see  Courts,  §  107. 

By  court — Motive  of  Judge,  see  Trial,  §  387. 

Finality  of,  see  Appeal,  §  66. 

Intermediate  and  interlocutory  decisions,  see  Appeal,  S  67. 

Of  Court  of  Appeals — Authority  of,  see  Courts,  9  91. 

On  appeal,  see  Appeal,  XYII.,  A. 

Overruling  previous  decision — Effect,  see  Courts,  §  100. 

DECLARATIONS. 

See  Evidence,  VI II. 

Admissibility  of,  see  Homicide,  §  169. 

Conclusiveness  of,  see  Evidence,  §  313. 

Part  of  res  gestae,  see  Evidence,  $§  121,  123. 

DECREES. 

»See  Judgment. 

DEDICATION. 

Nature  and  requisites,  see  Dedication,  §§  16-41. 
Operation  and  effect,  see  Dedication,  §§  47-52. 

DEEDS. 

See  Acknowledgment  ;  Covenants  ;  Fraudulent  Conveyances  ;  Mortgages. 

Absolute  deed  as  mortgage,  see  Mortgages,  §  31. 

Alteration  of  deed,  see  Alteration  of  Instruments,  §  5. 

Breach  of  covenant  of  seisin,  see  Covenants,  §  94. 

By  married  women,  see  Husband  and  Wife,  §  179. 

Cancellation  of  deed,  see  Cancellation  of  Instruments,  S  3. 

Construction  and  operation,  see  Deeds,  §§  90-178. 

Correction  of  mistake,  see  Reformation  of  Instruments,  §  13. 

Defeasible  fee,  see  Wills,  §  002. 

Deficiency  in  land  sold,  see  Vendor  and  Purchaser,  §  165. 

Estoppel  by,  see  Estoppel,  §  101. 

In  suit  by  guardian,  see  Guardian  and  Ward,  §  162. 

Limitation  of  action  to  set  aside  deed,  see  Limitation  of  Actions,  §§  36,  60. 

Parol  evidence  of  warranty,  see  Evidence,  §  390. 

Pleading  and  evidence,  see  Deeds,  §§  1S4-207. 

Proof  of  lost  deed,  see  Lost  Instruments,  §  13. 

Quantity  of  land  conveyed,  see  Vendor  and  Purchaser,  IV.,  C. 

Recitals  of  deed  as  evidence,  see  Evidence,  §  353. 

Kecording,  see  Vendor  and  Purchaser,  §  350. 

Recording  and  registration,  see  Deeds,  §§  79-87. 

Reformation  of,  see  Auctions  and  Auctioneers,  9  8 ;  Reformation  or  In- 

STBtTMENTS,  §  5. 

27 
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DEEDS— (Continued) . 
Requisites  and  validity,  see  Deeds,  §§  8-25. 
SherifiTs  deed,  see  Execution,  §§  305,  309,  311. 
Sufficiency  of,  see  Vendor  and  Pcrchaseb,  §  149. 
Surrender  of  deed  does  not  divest  title,  see  Husband  and  Wife,  §  190. 
When  operate  as  mortgages,  see  Mortgages,  §§  1,  31. 
Without  consideration  void  as  to  creditors,  see  Fraudulent  Conveyances, 
§  74. 

DE  FACTO  OFFICER. 

A'alidity  of  acts,  see  Officers,  §  92. 

DEFAULT. 

Judgment  by,  see  Judgment,  IV. 

Setting  aside  judgment  by  default,  see  Judgment,  §  138. 

DEFECTS. 

In  petition  cured  by  answer,  see  Pleading,  §  403. 
In  pleading  cured  by  exhibit,  see  Pleading,  §  400. 
In  pleading  cured  by  other  pleading,  see  Pleading,  §  401. 

DEFENDANTS. 

See  Parties,  II. 

DEFENSE  OF  ANOTHER. 

See  Homicide,  §§  97,  122,  196. 
Instruction  as  to,  see  Homicide,  §  301. 

DEFENSE. 

See  Account,  I.;  Attachment,  §§  345,  355;  Fraud,  §  48;  Malicious  Pbose- 

cuTioN,  §  53;  Pleading,  III.,  A;  Trespass,  §  22. 
Abandonment  of,  see  Pleading,  §  339. 

Acting  under  authority  of  another,  see  Criminal  Law,  §  58. 
Action  by  president  of  corporation,  see  Corporations,  §  354. 
Action  for  assault,  see  Assault  and  Battery,  §  8. 
Action  for  breach  of  marriage  promise,  see  Breach  of  Marriage  Pbomisk, 

§  13. 
Action  for  divorce,  see  Divorce,  III. 
Action  for  slander,  see  Libel  and  Slander,  §  71. 
Action  on  bail  bond,  see  Bail,  §  28. 
Action  on  foreign  judgment,  see  Judgment,  §  930. 
Action  on  improvement  contract,  see  Municipal  Corporations,  §  546. 
Action  on  insurance  policy,  see  Insurance,  §  614. 
Against  assignee,  see  Bills  and  Notes,  §  314. 
Breach  of  revenue  law,  see  Contracts.  §  338. 
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DEFENSE— (Continued). 

By  safeties,  see  Pbincipal  and  Surety,  §  141. 

Defects  of  title,  see  Vendor  and  Purchaser,  S  308. 

Denial  under  oath,  see  Pleading,  §  155. 

Election  as  to,  see  Pleading,  §  369. 

Fraud  as  defense,  see  Fraud,  §  36. 

In  action  by  assignee  of  note,  see  Bills  and  Notes,  9§  450,  452. 

In  action  for  conversion,  see  Trover  and  Conversion,  §  21. 

In  action  for  purchase-money,  see  Vendor  and  Pubchaseb,  §  340. 

In  action  of  ejectment,  see  Ejectment,  §  22. 

In  action  on  lease,  see  Landlord  and  Tenant,  9  222. 

Inconsistent  defense,  see  Pleading,  9  93. 

In  foreclosure  proceedings,  see  Mortgages,  9  415. 

Insanity  as  defense,  see  Criminal  Law,  9  48 ;  Homicide,  9  294. 

Instructions  as  to,  see  Homicide,  9  109. 

License,  see  Licenses,  9  43. 

Non  est  factum,  see  Bills  and  Notes,  9  450. 

Of  bankruptcy,  see  Bankruptcy,  9  435. 

Of  coverture,  see  Husband  and  Wife,  9  217. 

Of  infancy,  see  Infants,  9  93. 

Parol  contract  in  statute  of  frauds,  see  Frauds,  Statute  of,  9  147. 

Personal  defense,  see  Pleading,  9  84. 

Pleading  and  proof  of,  see  Action,  9  12. 

Pleading  discharge  in  bankruptcy,  see  Bankruptcy,  9  433. 

Pleading  inconsistent  defenses,  see  Pleading,  9  93. 

Prosecution  for  illegal  sale  of  intoxicating  liquors,  see  Intoxicating  Liq- 
uors, 9  235. 

Statute  of  limitations,  see  Limitation  of  Actions,  9  181. 

That  same  act  had  been  committed  in  another  state,  see  Criminal  Law, 
9  31. 

Title  by  adverse  possession,  see  Ejectment,  9  24. 

To  action  against  guardian,  see  Guardian  and  Ward,  9  121. 

To  action  on  bond  of  deputy  sheriff  as  revenue  collector,  see  Sheriffs  and 
Constables,  9  130. 

To  action  on  note,  see  Bills  and  Notes,  9  450. 

Waiver  of,  see  Bills  and  Notes,  9  98. 

DEFICIENCY. 

In  land  sold,  see  Vendor  and  Purchaser,  9  166. 

DEGREES. 

Of  crime,  see  Criminal  Law,  99  28,  63. 

Of  homicide,  see  Homicide,  99  21,  306. 

Reasonable  doubt  as  to  degree  of  offense,  see  Criminal  Law,  9  28. 
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DELIVERY. 

See  Bills  and  Notes,  I.,  C. 

Effect  of,^  see  Sales,  §  169. 

Essential  to  gift,  see  Gifts,  9  17. 

Note  signed  on  Sunday  but  delivered  on  secular  day,  see  Bills  and  Notes, 

§  62. 
Of  attached  property,  see  Attachment,  §  191. 
Of  deed,  see  Deeds,  I.,  D. 
Of  written  contract,  see  Contbacts,  9  42. 
Place  of,  see  Sales,  9  79. 
What  constitutes,  see  Sales,  99  155,  171. 

DEMAND. 

By  claimant  against  deceased's  estate,  see  Executors  and  Administbatobs, 

9  222. 
For  subscription  to  stock  not  necessary,  see  Cobpobations,  9  78. 
Prerequisite  to  suit,  see  Action,  9  11. 
When  necessary,  see  Municipal  Cobpobations,  9  183. 

DEMURRER. 

See  Pleading,  V. 

Facts  admitted  by,  see  Pleading,  9  214. 

Presumption  of  overruling,  see  Appeal,  9  500. 

Searches  record,  see  Pleading,  9  217. 

To  indictment,  see  Indictment  and  Infobmation,  99  58,  145,  147. 

To  petition  to  quiet  title,  see  Quieting  Title,  9  41. 

When  presumed  to  have  been  overruled,  see  Appeal,  9  915. 

DE  NOVO. 

Trial  of  appeal  from  county  court  to  circuit  court  in  condemnation  pro-  | 

ceedings,  see  Eminent  Domain,  9  261. 
Trial  on  appeal  from  Justices  of  the  peace,  see  Justices  of  the  Peace, 

9  170.  1 

DEPOSITARIES. 

See  EscBOWs,  9  3. 

DEPOSITIONS. 

Exceptions  to  ruling  on  deposition,  see  Appeal,  9  260. 
Presumption  as  to  residence  of  deponent,  see  Appeal,  9  926. 

DEPOSITS. 

Bee  Banks  and  Banking,  III.,  C. 

Certificate  of  deposit,  see  Banks  and  Banking,  9  152. 

In  lieu  of  bail,  see  Bail,  9  73. 
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DEPOSITS— (Continued). 
Title  to,  see  Banks  and  Banking,  §  128. 
When  do  not  constitute  payment,  see  Payment,  §  3. 

DEPUTIES. 

See  Sheriffs  and  Ck>NSTABL£s,  I.,  C. 

DESCENT  AND  DISTRIBUTION. 

See  ExECUTOBs  and  Administbatobs,  VII. 

Distribution  of  proceeds  by  trustee,  see  Tbusts,  §  282. 

Inheritance  by  children  of  customary  slave  marriages,  see  Slaves,  §  14. 

Nature  and  course  in  general,  see  Descent  and  Dishubution,  9§  &-17. 

Persons  entitled  and  their  respective  shares,  see  Descent  and  DisntiBU- 
TioN,  §§  20-62. 

Rights  and  liabilities  of  heirs  and  distributees,  see  Descent  and  Distribu- 
tion, §S  73-157. 

DESCRIPTION. 

See  BouNDABiES,  I. ;  Slaves,  S  7. 

In  deed,  see  Deeds,  9  115. 

In  indictment  for  forgery,  see  Foboebt,  §  28. 

In  judgment  of  real  estate,  see  Judgment,  9  226 ;  Jttdicial  Sales,  9  47. 

In  mortgage  of  property,  see  Mobtgages,  99  48,  447. 

In  return  of  execution  sale,  see  Execution,  9  336. 

In  return  of  levy  of  execution,  see  Execution,  9  140. 

Insufficiency  of  description  of  land,  see  Judgment,  9  226. 

Of  accused  by  indictment,  see  Indictment  and  Infobmation,  9  81. 

Of  debt  secured  by  mortgage,  see  Mobtgages,  9  50. 

Of  improvement  to  be  made,  see  Municipal  Cobpobations,  9  304. 

Of  land,  see  Boundabies,  I. ;  Fbauds,  Statute  of,  9  110. 

Of  land  by  will,  see  Wills,  9  560. 

Of  land  in  commissioner's  report,  see  Judicial  Sales,  9  30. 

Of  land  in  petition  and  mortgage,  see  Judicial  Sales,  9  36. 

Of  land  ordered  to  be  sold,  see  Judicial  Sales,  9  36. 

Of  property,  see  Indictment  and  Infobmation,  9  30. 

Of  property  by  execution,  see  Execution,  9  81. 

Of  property  by  will,  see  Wills,  VI,  D. 

Of  property  conveyed,  see  Deeds,  9  37. 

Of  property  in  petition  for  ejectment,  see  Ejectment,  9  64. 

Of  written  instrument,  see  Indictment  and  Infobmation,  9  106. 

Relative  importance  of  natural   objects  and  courses  and   distances,   see 

Boundabies,  9  4. 
Sufficiency  of,  see  Deeds,  9  114. 

DESERTION. 

As  ground  for  divorce,  see  Divobce,  9  37. 
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DELIVERY. 

See  Bills  and  Notes,  I.,  G. 

Effect  of^  see  Sales,  §  169. 

Essential  to  gift,  see  Gifts,  §  17. 

Note  signed  on  Sunday  but  delivered  on  secular  day,  see  Bills  Ain>  Notes, 

§  62. 
Of  attached  property,  see  Attachment,  i  191. 
Of  deed,  see  Deeds,  I.,  D. 
Of  written  contract,  see  Contracts,  S  42. 
Place  of,  see  Sales,  §  79. 
What  constitutes,  see  Sales,  9S  155,  171. 

DEMAND. 

By  claimant  against  deceased's  estate,  see  Executobs  and  Administ&atobs, 

§  222. 
For  subscription  to  stock  not  necessary,  see  Corporations,  §  78. 
Prerequisite  to  suit,  see  Action,  §  11. 
When  necessary,  see  Municipal  Corporations,  §  183. 

DEMURRER. 

See  Pleading,  V. 

Facts  admitted  by,  see  Pleading,  §  214. 

Presumption  of  overruling,  see  Appeal,  §  500. 

Searches  record,  see  Pleading,  fi  217. 

To  indictment,  see  Indictment  and  Information,  §S  58,  145,  147. 

To  petition  to  quiet  title,  see  Quieting  Title,  §  41. 

When  presumed  to  have  been  overruled,  see  Appeal,  S  915. 

DE  NOVO. 

Trial  of  appeal  from  county  court  to  circuit  court  In  condemnation  [Mro- 

ceedings,  see  Eminent  Domain,  §  261. 
Trial  on  appeal  from  Justices  of  the  peace,  see  Justices  of  the  Peace, 

§  170. 

DEPOSITARIES. 
See  Escrows,  §  3. 

DEPOSITIONS. 

Exceptipns  to  ruling  on  deposition,  see  Appeal,  §  260. 
Presumption  as  to  residence  of  deponent,  see  Appeal,  S  926. 

DEPOSITS. 

See  Banks  and  Banking,  III.,  C. 

Certificate  of  deposit,  see  Banks  and  Banking,  §  152. 

In  lieu  of  bail,  see  Bail,  S  73. 
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DEPOSITS— (Continued). 
Title  to,  see  Banks  and  Banking,  §  128. 
When  do  not  constitute  payment,  see  Payment,  §  3. 

DEPUTIES. 
See  Sheriffs  and  Ck)NSTABLEB,  I.,  C. 

DESCENT  AND  DISTRIBUTION. 

See  ExECUTOBs  and  Administbatobs,  VII. 

Distribution  of  proceeds  by  trustee,  see  Tbusts,  8  282. 

Inheritance  by  children  of  customary  slave  marriages,  see  Slates,  §  14. 

Nature  and  course  in  general,  see  Descent  and  Distbibution,  §§  9-17. 

Persons  entitled  and  their  respective  shares,  see  Descent  and  Distoibu- 
TioN,  S§  20-62. 

Rights  and  liabilities  of  heirs  and  distributees,  see  Descent  and  Distbibu- 
tion, 9§  73-157. 

DESCRIPTION. 

See  BouNDABiEs,  I. ;  Slates,  §  7. 

In  deed,  see  Deeds,  §  115. 

In  indictment  for  forgery,  see  Fobgebt,  §  28. 

In  Judgment  of  real  estate,  see  Judgment,  §  226 ;  Judicial  Sales,  S  47. 

In  mortgage  of  property,  see  Mobtoages,  §9  48,  447. 

In  return  of  execution  sale,  see  Execution,  §  336. 

In  return  of  levy  of  execution,  see  Execution,  S  140. 

Insufficiency  of  description  of  land,  see  Judgment,  9  226. 

Of  accused  by  indictment,  see  Indictment  and  Infobmation,  9  81. 

Of  debt  secured  by  mortgage,  see  Mobtgages,  9  50. 

Of  improvement  to  be  made,  see  Municipal  Cobpobations,  9  304. 

Of  land,  see  Boundabies,  I. ;  Fbauds,  Statute  of,  9  110. 

Of  land  by  will,  see  Wills,  9  560. 

Of  land  in  commissioner's  report,  see  Judicial  Sales,  9  30. 

Of  land  in  petition  and  mortgage,  see  Judicial  Sales,  9  36. 

Of  land  ordered  to  be  sold,  see  Judicial  Sales,  9  36. 

Of  property,  see  Indictment  and  Infobmation,  9  30. 

Of  property  by  execution,  see  Execution,  9  81. 

Of  property  by  will,  see  Wills,  VI,  D. 

Of  property  conveyed,  see  Deeds,  9  37. 

Of  property  in  petition  for  ejectment,  see  Ejectment,  9  64. 

Of  written  instrument,  see  Indictment  and  Infobmation,  9  106. 

Relative  Importance  of  natural   objects  and  courses  and  distances,   see 

Boundabies,  9  4. 
Sufficiency  of,  see  Deeds,  9  114. 

DESERTION. 
As  ground  for  divorce,  see  Divobce,  9  37. 


1148  INDEX  [KY.  OPIN.  DIG.] 

DELIVERY. 

See  Bills  and  Notes,  I.,  G. 

Effect  of ,» see  Sales,  §  169. 

Essential  to  gift,  see  Gifts,  S  17. 

Note  signed  on  Sunday  but  delivered  on  secular  day,  see  Bills  and  Notes, 

8  62. 
Of  attached  property,  see  Attachment,  §  191. 
Of  deed,  see  Deeds,  I.,  D. 
Of  written  contract,  see  Contbacts,  §  42. 
Place  of,  see  Sales,  §  79. 
What  constitutes,  see  Sales,  S§  155,  171. 

DEMAND. 

By  claimant  against  deceased's  estate,  see  Executors  and  Administ&atobs, 

§  222. 
For  subscription  to  stock  not  necessary,  see  Cobpo&ations,  §  78. 
Prerequisite  to  suit,  see  Action,  §  11. 
When  necessary,  see  Municipal  Gobpobations,  §  183. 

DEMURRER. 

See  Pleading,  V. 

Facts  admitted  by,  see  Pleading,  §  214. 

Presumption  of  overruling,  see  Appeal,  §  500. 

Searches  record,  see  Pleading,  §  217. 

To  indictment,  see  Indictment  and  Information,  S§  58,  145,  147. 

To  petition  to  quiet  title,  see  Quieting  Title,  §  41. 

When  presumed  to  have  been  overruled,  see  Appeal,  §  915. 

DE  NOVO. 

Trial  of  appeal  from  county  court  to  circuit  court  In  condemnation  pro- 
ceedings, see  Eminent  Domain,  §  261. 

Trial  on  appeal  from  Justices  of  the  peace,  see  Justices  of  the  Peace, 
§  170. 

DEPOSITARIES. 
See  EscBows,  §  3. 

DEPOSITIONS. 

Exceptions  to  ruling  on  deposition,  see  Appeal,  S  260. 
Presumption  as  to  residence  of  deponent,  see  Appeal,  §  926. 

DEPOSITS. 

See  Banks  and  Banking,  III.,  G. 

Gertlflcate  of  deposit,  see  Banks  and  Banking,  S  152. 

In  lieu  of  bail,  see  Bail,  S  73. 
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DEPOSITS— (Continued). 
Title  to,  see  Banks  and  Banking,  §  12S. 
When  do  not  constitute  payment,  see  Payment,  §  3. 

DEPUTIES. 

See  Sheriffs  and  Ck)NSTABL£s,  I.,  O. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators,  VII. 

Distribution  of  proceeds  by  trustee,  see  Trusts,  §  282. 

Inheritance  by  children  of  customary  slave  marriages,  see  Slaves,  §  14. 

Nature  and  course  in  general,  see  Descent  and  Dishubution,  §9  &-17. 

Persons  entitled  and  their  respective  shares,  see  Descent  and  Distribu- 
tion, §§  20-62. 

Rights  and  liabilities  of  heirs  and  distributees,  see  Descent  and  Distribu- 
tion, §§  73-167. 

DESCRIPTION. 

See  Boundaries,  I.;  Slaves,  §  7. 

In  deed,  see  Deeds,  §  115. 

In  indictment  for  forgery,  see  Forgery,  §  28. 

In  judgment  of  real  estate,  see  Judgment,  §  226 ;  Judicial  Sales,  S  47. 

In  mortgage  of  property,  see  Mortgages,  S9  48,  447. 

In  return  of  execution  sale,  see  Execution,  §  336. 

In  return  of  levy  of  execution,  see  Execution,  §  140. 

Insufficiency  of  description  of  land,  see  Judgment,  9  226. 

Of  accused  by  indictment,  see  Indictment  and  Information,  9  81. 

Of  debt  secured  by  mortgage,  see  Mortgages,  9  50. 

Of  improvement  to  be  made,  see  Municipal  Corporations,  9  304. 

Of  land,  see  Boundaries,  I. ;  Frauds,  Statute  of,  9  110. 

Of  land  by  will,  see  Wills,  9  560. 

Of  land  in  commissioner's  report,  see  Judicial  Sales,  9  SO. 

Of  land  in  petition  and  mortgage,  see  Judicial  Sales,  9  36. 

Of  land  ordered  to  be  sold,  see  Judicial  Sales,  9  36. 

Of  property,  see  Indictment  and  Information,  9  30. 

Of  property  by  execution,  see  Execution,  9  81. 

Of  property  by  will,  see  Wills,  VI,  D. 

Of  property  conveyed,  see  Deeds,  9  37. 

Of  property  in  petition  for  ejectment,  see  Ejectment,  9  64. 

Of  written  instrument,  see  Indictment  and  Information,  9  106. 

Kelative  importance  of  natural   objects  and  courses  and  distances,   see 

Boundaries,  9  4. 
Sufficiency  of,  see  Deeds,  9  114. 

DESERTION. 
As  ground  for  divorce,  see  Divorce,  9  37. 
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DELIVERY. 

See  Bills  and  Notes,  I.,  C. 

Effect  of ^  see  Sales,  S  168. 

Essential  to  gift,  see  Gifts,  S  17. 

Note  signed  on  Sunday  but  delivered  on  secular  day,  see  Bills  and  Notes, 

§  62. 
Of  attached  property,  see  Attachment,  §  191. 
Of  deed,  see  Deeds,  I.,  D. 
Of  written  contract,  see  Contkacts,  §  42. 
Place  of,  see  Sales,  S  79. 
What  constitutes,  see  Sales,  S§  155,  171. 

DEMAND. 

By  claimant  against  deceased's  estate,  see  Executors  and  Administbatobs, 

§  222. 
For  subscription  to  stock  not  necessary,  see  Gobporations,  §  78. 
Prerequisite  to  suit,  see  Action,  §  11. 
When  necessary,  see  Municipal  Cobfobations,  §  183. 

DEMURRER. 

See  Pleading,  V. 

Facts  admitted  by,  see  Pleading,  §  214. 

Presumption  of  overruling,  see  Appeal,  §  500. 

Searches  record,  see  Pleading,  §  217. 

To  indictment,  see  Indictment  and  Information,  S§  58,  145,  147. 

To  petition  to  quiet  title,  see  Quieting  Title,  §  41. 

When  presumed  to  have  been  overruled,  see  Appeal,  §  915. 

DE  NOVO. 

Trial  of  appeal  from  county  court  to  circuit  court  in  condemnation  pro- 
ceedings, see  Eminent  Domain,  §  261. 

Trial  on  appeal  from  justices  of  the  peace,  see  Justices  op  the  Peac^ 
§  170. 

DEPOSITARIES. 

See  EscBows,  §  3. 

DEPOSITIONS. 

Exceptions  to  ruling  on  deposition,  see  Appeal,  §  260. 
Presumption  as  to  residence  of  deponent,  see  Appeal,  9  926. 

DEPOSITS. 

See  Banks  and  Banking,  III.,  C. 

Certificate  of  deposit,  see  Banks  and  Banking,  §  152. 

In  lieu  of  ball,  see  Bail,  9  73. 
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DEPOSITS— (Continued). 
Title  to,  see  Banks  and  Banking,  §  128. 
When  do  not  constitute  payment,  see  Payment,  §  3. 

DEPUTIES. 

See  Sheriffs  and  Constables,  I.,  G. 

DESCENT  AND  DISTRIBUTION. 

See  ExECUTOBs  and  Administbatobs,  YII. 

Distribution  of  proceeds  by  trustee,  see  Tbusts,  §  282. 

Inberitance  by  children  of  customary  slave  marriages,  see  Slaves,  §  14. 

Nature  and  course  In  general,  see  Descent  and  DisnuBunoN,  9S  &-17. 

Persons  entitled  and  their  respective  shares,  see  Descent  and  Distribu- 
tion, §§  20-62. 

Rights  and  liabilities  of  heirs  and  distributees,  see  Descent  and  Distbibu- 
tion,  9§  73-167. 

DESCRIPTION. 

See  Boundaries,  I. ;  Slaves,  S  7. 

In  deed,  see  Deeds,  §  115. 

In  indictment  for  forgery,  see  Fobgebt,  §  28. 

In  judgment  of  real  estate,  see  Judgment,  §  226 ;  Judicial  Sales,  5  47. 

In  mortgage  of  property,  see  Mortgages,  §§  48,  447. 

In  return  of  execution  sale,  see  Execution,  §  336. 

In  return  of  levy  of  execution,  see  Execution,  §  140. 

Insufficiency  of  description  of  land,  see  Judgment,  §  226. 

Of  accused  by  Indictment,  see  Indictment  and  Infobmation,  S  81. 

Of  debt  secured  by  mortgage,  see  Mobtgages,  9  50. 

Of  improvement  to  be  made,  see  Municipal  Cobpobations,  fi  304. 

Of  land,  see  Boundabies,  I. ;  Fbauds,  Statute  of,  9  110. 

Of  land  by  v^iU,  see  Wills,  9  560. 

Of  land  in  commissioner's  report,  see  Judicial  Sales,  9  30. 

Of  land  in  petition  and  mortgage,  see  Judicial  Sales,  9  36. 

Of  land  ordered  to  be  sold,  see  Judicial  Sales,  9  36. 

Of  property,  see  Indictment  and  Infobmation,  9  30. 

Of  property  by  execution,  see  Execution,  9  81. 

Of  property  by  will,  see  Wills,  VI,  D. 

Of  property  conveyed,  see  Deeds,  9  37. 

Of  property  in  petition  for  ejectment,  see  Ejectment,  9  64. 

Of  written  instrument,  see  Indictment  and  Infobmation,  9  106. 

Relative  importance  of  natural   objects  and  courses  and  distances,   see 

Boundabies,  9  4. 
Sufficiency  of,  see  Deeds,  9  114. 

DESERTION. 

As  ground  for  divorce,  see  Divobce,  9  37. 
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DETINUE. 
Judgment,  see  Detinue,  §  25. 

DEVISEES. 
See  Wills,  VI.,  B. 

Indebtedness  of  to  administrator,  see  Descent  and  Distribution,  §  80. 

Interest  subject  to  execution,  see  Execution,  §  45. 

Rights  and  liabilities  of,  see  Wills,  VII. 

DILIGENCE. 

By  assignee  of  note,  see  Assignments,  §  133. 

In  procuring  attendance  of  witnesses,  see  Continuance,  §  26;  Cmmi5al 
Law,  §  598. 

Of  executor  in  collection  of  debts  due  estate,  see  Executors  and  Adminis- 
trators, §  86. 

Required  of  banlc  cashier,  see  Banks  and  Banking,  §  54. 

DIRECTION  OF  VERDICT. 

See  Criminal  Law,  §.753;  Forcible  Entry  and  Detainer,  §  31;  Railboads, 

§  401;  Trial,  VI.,  D,  §§  135,  167,  168. 
In  criminal  prosecution,  see  Criminal  Law,  §  753. 
When  should  not  be  granted,  see  Trial,  §  168. 

DIRECTORS. 

Authority  of,  see  Corporations,  §  297. 

DISAFFIRMANCE. 

By  infant,  see  Infants,  §§  30,  31. 

DISCHARGE. 

See  Bills  and  Notes,  VII. 

As  bankrupt,  see  Bankruptcy,  §§  418,  420. 

Nature  and  modes  of,  see  Bills  and  Notes,  §  425. 

Of  prisoner,  see  Criminal  Law,  §  576. 

Of  receiver,  see  Receivers,  §  204. 

Of  sureties,  see  Principal  and  Surety,  III. 

Prima  facie  evidence  of,  see  Bills  and  Notes,  8  436. 

Rights  of  parties,  see  Bills  and  Notes,  §  440. 

Wrongful  discharge  of  servant,  see  Master  and  Servant,  §  40. 

DISCLAIMER. 

Operation  as  estoppel,  see  Estoppel,  I  71. 
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DISCOUNT. 
See  Usury,  §  26. 

DISCOVERY. 

In  equity,  see  Discovery,  §  26. 

DISCRETION. 

Of  county  commissioners  as  to  issuing  or  refusing  to  issue  liquor  license, 

see  Intoxicating  Liquors,  §  69. 
Of  court  commissioner  in  sale  of  land,  see  Mortgages,  §  512. 
Of  executor  in  sale  of  real  estate,  see  Executors  and  Administrators,  §  323. 
Of  master  commissioner  in  sale  of  land,  see  Judicial  Sales,  §  7. 
Of  representatives  of  administrator,  see  Executors  and  Administrators, 

§  509. 
Of  warehouseman,  see  Warehousemen,  §  8. 

DISCRETION  OF  COURT. 

See  Appeal,  XVI.,  F;  Criminal  Law,  §  1146. 

Allowing  further  time  for  preparation  of  case,  see  Account,  §  19. 

Application  for  new  trial,  see  New  Trial,  §  6. 

Amendment  of  pleadings,  see  Appeal,  §  959. 

Appointment  of  receiver,  see  Receivers,  §  29. 

As  to  amendment  of  pleadings,  see  Pleading,  §§  233,  236. 

As  to  entry  of  Judgment  in  accordance  with  mandate  of  Court  of  Appeals, 

see  Appeal,  9  1207. 
As  to  granting  liquor  license,  see  Intoxicating  Liquors,  §§  69,  71. 
As  to  time  and  place  of  sale  of  land,  see  Appeal,  S  983. 
Custody  and  care  of  children,  see  Divorce,  §§  296,  298. 
Dismissal  of  action,  see  Dismissal  and  Nonsuit,  §  51. 
Granting  or  refusing  continuance,  see  Continuance,  9  7. 
Of  trial  court,  see  Appeal,  XVI.,  F. 

Order  of  reception  of  evidence,  see  Criminal  Law,  9§  680,  970. 
Punishment  for  ofTense,  see  Ix)tteries,  S  30. 
Reopening  sale,  see  Judicial  Sales,  9  34. 
Ruling  and  motion  for  continuance,  see  Continuance,  9  7. 
Setting  aside  verdict,  see  Judges,  9  24. 

Specific  performance  of  contract,  see  Specific  Performance,  99  1,  8. 
Taxing  costs,  see  Costs,  9  11. 

DISFRANCHISEMENT. 
Of  voter,  see  Elections,  9  90. 

DISMISSAL  AND  NON-SUIT. 

See  Appeal,  XIII ;  Criminal  Law,  9  303. 

Dismissal  as  to  part  of  demand  of  petition,  see  Creditors*  Suit,  9  23. 
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DISMISSAL  AND  NON-SUIT— (Continued). 
Dismissal  of  appeal  for  failure  to  perfect  in  time,  see  Appeal,  §  351. 
Dismissal  of  attachment  proceeding,  see  Attachment,  §  91. 
Involuntary,  see  Dismissal  and  Nonsuit,  §$  44-81. 
Irregularity  of  acts  of  court  working  dismissal  of  criminal  charge,  see 

Gbiminal  Law,  §  102. 
Of  action  by  Infant  without  next  friend,  see  Infants,  §  78. 
Of  criminal  prosecution,  see  Criminal  Law,  §  1131. 
Order  of  dismissal  is  final  order,  see  Appeal,  §  67. 
Voluntary,  see  Dismissal  and  Nonsuit,  §§  3-42. 
Waiver  of  right  of  dismissal,  see  Costs,  §  120. 

DISORDERLY  HOUSE. 

Evidence,  see  Disordebly  House,  §  14. 

Instruction,  see  Disorderly  House,  §  20. 

Nature  and  elements  of  offenses,  see  Disorderly  House,  S  1. 

Trial,  see  Disorderly  House,  §  18. 

DISSOLUTION. 

Estoppel  to  deny  dissolution  of  partnership,  see  Partnership,  §  2D2. 

Of  attachment,  see  Attachment,  §§  226,  235. 

Of  corporation,  see  Corporations,  XI. 

Of  educational  corporation,  see  Colleges  and  Universities,  §  11. 

Of  injunction,  see  Injunction,  §§  163,  168,  169,  184. 

Of  injunction — Damages,  see  Injunction,  §  185. 

Of  partnership,  see  Partnership,  VII. 

Of  partnership — Effect  of,  see  Partnership,  §  278. 

Suit  to  dissolve  partnership,   see   Partnership,   §   315. 

DISTRESS. 

See  Landlord  and  Tenant,  VIII,  D. 

Distraining  for  taxes,  see  Taxation,  §  581. 

Liability  for  failure  to  levy  distress  warrant,  see  Sheriffs  and  Constables, 

S  106. 
Trespass  in  execution  of  distress  warrant,  see  Trespass,  S  9. 

DISTRIBUTEES. 

Actions  against,  see  Descent  and  Distribution,  §§  92,  137. 
Estoppel  to  complain  of  amount,  see  Executors  and  Administkators,  9  131. 
Interests  of,  subject  to  execution,  see  Execution,  §  44. 
Liability  for  debts  of  decedent,  see  Descent  and  Distribution,  SS  119, 125. 
Liability  to  estate,  see  Executors  and  Administrators,  §  294. 
Rights  of  creditors  of,  see  Descent  and  Distribution,  III,  D. 
Suit  by  for  recovery  of  property  transferred  by  deceased,  see  Desckht 
AND  Distribution,  §  88. 
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DISTRIBUTION. 

See  Descent  and  Distbibution  ;  Executors  and  Administrators,  YII. 
When  bond  required  of  distributee  or  legatee,  see  Descent  and  Distribu- 
tion, §  73. 

DISTRICT  AND  PROSECUTING  ATTORNEYS. 
Duties  of  city  attorney,  see  Municipal  Corporations,  §  166. 

DISTURBANCE  OF  PUBLIC  ASSEMBLAGE. 
Indictment  and  information,  see  Disturbance  of  Public  Assemblage,  S  5. 

DIVIDENDS. 

Declaration  and  payment  of,  see  Corporation,  §  157. 

DIVORCE. 

Alimony,  allowances  and  disposition  of  property,  see  Divorce,  §§  200-288. 

Custody  and  support  of  children,  see  Divorce,  S§  292-312%. 

Defenses,  see  Divorce,  9§  47-49. 

Finality  of  judgment  for  divorce  and  alimony,  see  Appeal,  §  76. 

Grounds,  see  Divorce,  §§  14-37. 

Jurisdiction  of  appeal  from  decree  of  divorce,  see  Appeal,  S  41. 

Jurisdiction,  proceedings  and  relief,  see  Divorce,  §S  58-197. 

DOCKETS. 
See  Trial,  §  9. 

DOCUMENTARY  EVIDENCE. 

8ee  Evidence,  X. 

DOGS. 

Liability  of  city  for  damages  from  bite  of  vicious  dog,  see  Animals,  §  68. 
Liability  of  city  for  dogs  killed  by  city  officers,  see  Animals,  §  44. 

DOMICILE. 

Of  wife,  see  Divorce,  §S  62,  64. 
Selection  by  husband,  see  Divorce,  S  37. 

DOWER. 

Inchoate  interest,  see  Dovs^er,  §§  29-53. 

Levy  and  sale  under  execution,  see  Execution,  §  31. 

Nature  and  requisites,  see  Dower,  §§  1-2S. 
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DO  WER— (Continued) . 
Kelease  of  dower  in  considerntion  of  conveyances  to  wife,  see  Husband 

AND  Wife,  §  47. 
Release  of  dower  interest  as  consideration  of  contract  between  wife  and 

husband  and  creditors,  see  Husband  and  Wife,  §  80. 
Rights  and  remedies  of  widow,  see  Do  web,  §§  54-116. 
Sale  subject  to  dower  Interest,  see  Auctions  and  Auctioneebs,  §  8. 

DRAFTS. 

See  Bills  and  Notes. 

DRUGGISTS. 

Sale  of  Intoxicating  liquors  by  druggist,  see  Intoxicating  Liquobs,  §  152» 

DRUNKARDS, 

Guardians  or  committees,  see  Drunkards,  §  3. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  XI. 

DUPLICITY. 

See  Indictment  and  Information,  §  125;  Pleading,  §  64. 

DURESS. 

What  constitutes,  see  Mortgages,  §  79. 

DYING  DECLARATIONS. 

See  Homicide,  VII,  C. 

Admissibility  in  evidence,  see  Homicide,  §  215. 

EASEMENT^. 

Creation,  existence  and  termination,  see  Easements,  §§  4-36. 
ICxtent  of  right,  use  and  obstruction,  see  Easements,  §§  46-71. 

EJECTION.      . 

Of  passengers  or  intruders,  see  Cabriers,  IV,  F. 

EJECTMENT. 

Damages,  mesne  profits,  impi'ovement  and  taxes,  see  Ejectment,  §  132. 
Jurisdiction,  parties,  process  and  incidental  proceedings,  see  Ejectmewt, 

§§  36-48. 
Of  limitation  on  right  to  sue,  see  Limitation  of  Actions,  fi  19. 


i 
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EJECTMENT— (Continued). 
Pleading  and  evidence,  see  Ejectment,  §8  62-96. 
Recovery  for  in  action  of  trespass,  see  Tbespass,  §  16. 
Trial,  judgment,  enforcement  of  judgment  and  review,   see  Ejectment, 
§9  105-120. 

ELECTION. 

Abandonment  of  motion  for,  see  Tbial,  9  75. 
As  to  defense,  see  Pleading,  §  369. 

Between  causes  of  action  set  forth  by  petition,  see  Trial,  §  2. 
By  tenant,  see  Landlord  and  Tenant,  9  277. 

Motion  to  require  commonwealth  to  elect  upon  which  count  it  will  pro- 
ceed, see  Criminal  Law,   9  1162. 
Of  purchaser  at  judicial  sale,  see  Judicial  Sales,  9  21. 
To  proceed  against  corporation  or  its  officers,  see  Action,  9  50. 
To  take  under  will  or  under  law,  see  Wills,  99  778,  780,  788,  791,  792,  796. 

ELECTION  OF  REMEDIES. 

Acts  constituting  election,  see  Election  of  Remedies,  9  7. 

Causes  of   action   and   remedies  subject   to    election,    see    Election    of 

Remedies,  §  2. 
Necessity  for  election,  see  Election  of  Remedies,  9  5. 

ELECTIONS. 

Appeal  from  election  contest  board  triable  de  novo,  see  Appeal,  9  893. 

Conduct  of  elections,  see  Elections,  99  224-280. 

Contests,  see  Elections,  99  290-306. 

Election  districts  or  precincts  and  officers,  see  Elections,  99  48-50. 

Ix>cal  option  election,  see  Intoxicating  Liquors,  III. 

Of  municipal  officers,  see  Municipal  Corporations,  9  128. 

Qualification  of  voters,  see  Elections,  99  71-90. 

Reconsideration  of  election  of  school  commissioner,  see  Schools  and  Schoql 

Districts,  9  63. 
Violation  of  election  laws,  see  Elections,  9  313. 

EMANCIPATION. 
See  Slaves,  9  23. 

EMBEZZLEMENT. 

Agents,  see  Embezzlement,  9  14. 

Embezzlement  by  particular  classes  of  persons,  see  Embezzlement,  9  12. 

Indictment  or  information,  see  Embezzlement,  9  25. 

Requisites  and  sufficiency  in  general,  see  Embezzlement,  9  26. 

Trial,  see  Embezzlement,  9  45. 

Verdict,  see  Embezzlement,  9  49. 
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EMINENT  DOMAIN. 

Compensation,  see  Eminent  Domain,  §§  73-152. 
Destroying  building  to  arrest  conflagration,  see  States,  §  85. 
Nature,  extent  and  delegation  of  power,  see  Eminent  Domain,  §§  6-20. 
Proceedings   to  take  property   and   assess    compensation,    see    Emihent 
Domain,  S§  172-261. 

ENTIRETY. 

Tenants  by,  see  Husband  and  Wife,  §  16. 

ENTRY. 

Rights  acquired  by,  see  Public  Lands,  §  32. 

Rights  acquired  by  pre-emption,  see  Public  Lands,   §  34. 


EQUITABLE  ASSIGNMENTS. 
See  Assignments,  §  73. 

EQUITY. 

See  Alteration  of  Instruments;   Cancellation  of  Instruments;  Oozt- 

tribution;    Conversion;    Creditors*    Suit;    Discovery;    Injunction; 

Quieting  Title;  Receivers;  Reformation  of  Instruments;  Spscinc 

Performance;  Subrogation. 
Alternative  relief,  see  Injunction,  §  194. 
Complicated  transactions,  see  Accounts,  9  6. 
Decree  and  enforcement  thereof,  see  Equity,  §§  415-429. 
Equitable  accounting,  see  Accounts,  §  17. 
Equitable  action  to  enforce  judgment,  see  Judgment,  §  854. 
Equitable  estoppel,  see  Estoppel,  III. 
Equitable  interests  attachable,  see  Attachment,  I  58. 
£Iquitable  interest  subject  to  execution,  see  Execution,  §  40. 
Equitable  liens,  see  Liens,  §§  7,  8. 
Equitable  relief  against  judgment,  see  Judgment,  X. 
Equitable  set-off,  see  Set-off  and  Counterclaim,  §  8. 
Evidence,  see  Equity,  §§  346-348. 

Hearing,  submission  of  issues  to  jury  and  rehearing,  see  Equity,  §§  376-380. 
Jurisdiction,  principles  and  maxims,  see  Equity,  §§  1-65. 
Laches  and  stale  demands,  see  Equity,  §§  67-71. 
Masters   and  commissioners   and   proceedings   before   them,   see  Equitt, 

§§  395-407. 
Pleading,  see  Equity,  §  133. 
Recovery  of  property  fradulently  conveyed,  see  Fraudulent  Conveyances, 

§  225. 
Suit  for  partition,  see  Partition,  II. 

Suit  to  rescind  contract  for  sale  of  land,  see  Action,  §  21. 
Taking  and  filing  proofs,  see  Equity,  §§  350-353. 
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EQUITY— (Continued). 
Trying  questions  of  fact  by  Jury,  see  Action,  §  21. 
Vendee's  lien,  see  Vendob  and  Pubchaseb,  §  337. 

ERROR. 

Harmless  Error,  see  Appeal,  XVI,  H;  Cbiminal  Law,  S§  1161-1177. 
Persons  entitled  to  allege,  see  Appeal,  §  880. 

ESCAPE. 

Liability  of  officer  for  escape  of  prisoner,  see  Sheriffs  and  Ck)NSTABLE8, 
S  104. 

ESCROWS. 

Depositaries,  see  Escbows.  §  3. 

ESTATES. 

See  Cubtesy;  Deeds,  III,  G;  Life  Estates;  Remainders;  Wills,  §  350. 

By  entirety,  see  Husband  and  Wife,  §  16. 

Conditional  limitations,  see  Deeds,  §  134. 

Contingent  estates  or  interests,  see  Wills,  §  630. 

Defeasible  fee,  see  Wills,  §  602. 

Dual  estates  in  same  land,  see  Deeds,  §  120. 

Estates  and.  interests  credited  by  will,  see  Wills,  §  596. 

Leasehold  estates,  see  Landlord  and  Tenant. 

Separate  estate  of  wife,  see  Husband  and  Wife,  §  110. 

ESTATES  TAIL. 
See  Wills,  §  604. 

Converted  into  fee  simple  estates,  see  Descent  and  Distbibution,  §  73. 
Admissions  of  remote  vendor,  see  Vendob  and  Pubchaseb,  §  239. 

ESTOPPEL. 

As  to  boundary  line,  see  Boundabies,  §  40.  ' 

By  deed,  see  Infants,  §  29. 

By  record,  see  Estoppel,  §§  1-10. 

Equitable  estoppel,  see  Estoppel,  §§  54-118;  Wills,  §  792. 

Of  administrator  who  has  wrongfully  taken  possession  of  deceased's  real 

estate,  see  Executobs  and  Administbatobs,  §  323. 
Of  county  to  defend  suit  on  bonds,  see  Gounties,  §  183. 
Of  defendant  to  object  to  petition  on  oral  contract,  see  Pleading,  §  236. 
Of  grantor,  see  Vendob  and  Pubchaseb,  §  5. 
Of  guardian  to  deny  interest  of  ward  in  land,  see  Guabdian  and  Wabd, 

§  94. 
Of  heirs  to  recover  land  sold  under  execution,  see  Execution,  9  322. 
Of  infants,  see  Infants,  §  55. 
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ESTOPPED— (Continued) . 
Of  life  tenant  as  against  creditors  of  remaindermen  for  improvement,  see 

Improvements,  §  1. 
Of  married  woman  as  against  vendee  of  real  estate,  see  Husband  a5d 

Wife,  §  129. 
Of  partners,  see  Pabtnebshif,  §  24. 
Of  party  to  partition  suit,  see  Partition,  §§  113,  115. 
Of  person  held  out  as  partner,  see  Pabtnership,  §  33. 
Of  purchaser  of  property  from  corporation,  see  Ck>BPORATioNs,  §  446. 
Of  sureties  on  attachment  bond,  see  Attachment,  §  336. 
Of  tenant  to  deny  landlord's  title,  see  Landlobd  and  Tenant,  §  63. 
.  Of  wife  as  to  husband's  creditors,  see  Husband  and  Wife,  §  198. 
Of  wife  as  to  sale  of  trust  property  by  husband,  see  Husband  and  Wife, 

§  129. 
Of  wife  to  attack  sale  on  order  of  court,  see  Husband  and  Wife,  §  198. 
Of  widow  to  claim  dower,  see  Do  web,  §  72. 

Purchaser  to  deny  vendor's  title,  see  Vendob  and  Pubchasep    5  189. 
To  allege  error,  see  Appeal,  S  881. 
To  assert  dower  right,  see  Doweb,  §§  46,  50. 
To  attack  validity  of  mortgage,  see  Mobtgaoes,  §  83. 
To  complain  of  conveyance,  see  Deeds,  §  111. 
To  complain  of  irregularity  of  service  of  process  on  infants,  see  Infants, 

§  89. 
To  complain  of  judgment  by  default,  see  Judgment,  §  114. 
To  deny  consideration,  see  Bills  and  Notes,  §  98. 
To  deny  corporate  existence,  see  Cobpobations,  §  34. 
To  deny  dissolution  of  partnership,  see  Pabtnebship,  §  292. 
To  deny  liability  for  improvement,  see  Municipal  Cobpobations,  §  319. 
To  have  action  dismissed,  see  Dismissal  and  Nonsuit,  S  13. 
To  have  sale  of  lands  under  attachment  set  aside,  see  Attachment.  §  355. 
To  impeach  original  consideration  of  note,  see  Bills  and  Notes,  §  98. 
To  object  to  jurisdiction,  see  Venue,  §  84. 

To  object  to  street  improvement,  see  Municipal  Cobpobations,  §  318. 
To  plead  statute  of  fraud,  see  Vendob  and  Pubchaseb,  9  225. 
To  question  fiduciary  character  of  administrator,  see  Executobs  and  Ad- 

ministbatobs,  §  455. 
To  set  up  dower  right,  see  Doweb,  S  50. 

EVICTION. 

See  Landlobd  and  Tenant,  VII,  F. 

EVIDENCE. 

See  Advebse  Possession,  §§33,  113;  Altebation  of  Instbuments,  §  26: 
Assault  and  Batteby,  §§  27,  81;  Attachment,  §  374;  Cabbiebs, 
§§  133,  317;  Compbomise  and  Settlement.  §  23;  Contbacts,  §§  45, 
247,  347;  Countebfeiting,  §  18;  Cbiminal  Law,  X;  Damages, 
VII,      B;      Deeds,      §      198;      Depositions,      §    87;    Descent     and 
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EVIDENCE— (Continued). 
DisTBiBUTioN,  §147;  Divorce,  IV,  D;  Easements,  §  86; 
Ejectment,  §§  87,  88,  06;  Elections,  §  293;  Equity,  V,  §  347; 
Estoppel,  §  117;  Executobs  and  Administbatobs,  §  252;  Fobcible 
Entby  and  Detaineb,  §  29;  Fbaud,  II,  C;  Fbaudui*ent  Conveyances, 
III,  G;  Gaming,  §  95;  Guabdian  and  Wabd,  §  131;  Homicide,  YII; 
Husband  and  Wife,  §  231;  Insane  Pebsons,  §  OS;  Insolvency,  §  99; 
Labcency,  II,  B;  Libel  and  Slandeb,  IV,  G;  Mechanics*  Liens,  §  278; 
Municipal  Cobpobations,  §  818;  Pabtnebshif,  §§  121,  217;  Payment, 
§  69;  Principal  and  Subety,  §  158;  Reformation  of  Instruments, 
S  42;  Review,  S  23;  Sales,  §§  52,  356;  Shebiffs  and  Constables, 
§  169;  Tbespass,  §  45;  Tbusts,  §  262,  325;  Usury,  9  112;  Yendob  and 
PuBCHSEB,  §§  44,  315;  Wills,  V,  H;  Witnesses. 

Action  on  account,  see  Account,  §  18. 

Admissibility  of  deed,  see  Deeds,  §  198. 

Admissibility  of  deposition  in  evidence,  see  Depositions,  §  87. 

Admssibility  of  evidence,  see  Bills  and  Notes,  §  500. 

Admissibility  of  partnership  books,  see  Pabtnebship,  §  121. 

Admissibility  of  poll  books,  see  Elections,  §  293. 

Admissions,  see  Evidence,  §§  200-263. 

As  to  consideration  of  contract,  see  Contracts,  §  87. 

Best  and  secondary  evidence,  see  Evidence,   §§  176-186. 

Burden  of  proof,  see  Evidence,  §§  91-97. 

Contents  of  lost  instrument,  see  Ix)St  Instbuments,  §  8. 

Declarations,  see  Evidence,  §§  272-313. 

Documentary'  evidence,  see  Evidence,  §§  332-383. 

Evidence  at  former  trial  or  in  other  pro9eedings,  see  Evidence,  S9  576-579. 

Exceptions  to  ruling  on  evidence,  see  Tbial,  §  99. 

Judicial  notice,  see  Evidence,  fi§  11-43. 

Made  part  of  record  by  bill  of  exceptions,  see  Appeal,  §  548. 

Objection  to  evidence,  see  Tbial,  §  80. 

Of  agency,  see  Pbincipal  and  Agent,  §  18. 

Of  boundaries,  see  Boundabies,  II,  §S  35,  37. 

Of  general  reputation,  see  Disobdebly  House,  §  14. 

Of  relation  of  landlord  and  tenant,  see  Landlobd  and  Tenant,  §  18. 

Opinion  evidence,  see  Evidence,  §§  471-569. 

Parol  or  extrinsic  evidence  affecting  writings,  see  Evidence,  §§  386-461. 

Pleading  evidence,  see  Pleading,  §  11. 

I*resumption  and  burden  of  proof,  see  Bonds,  §  130. 

Presumptions,  see  Evidence,  §§  54-82. 

Proof  of  signature,  see  Bills  and  Notes,  §  499. 

Keception  of  evidence,  see  TBial,  IV ;  Cbiminal  Law,  §  1153. 

Becitals  of  deed,  see  Deeds,  §  198. 

Settlement,  signing  and  filing,  see  Evidence,  §§  35-57. 

Sufficiency  of  evidence,  see  Appeal,  §  693. 

Waiver  of  best  evidence,  see  Judgment,  §  917. 

Weight  and  sufficiency,  see  Bills  and  Notes,  §  515;  Evidence,  §§  584-601. 
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EXAMINATION. 

Of  garnishee,  see  Garnishment,  §  149. 
Of  witnesses,  see  Witnesses,  III. 

EXCAVATION. 

In  street — Personal  Injuries,  see  Municipal  Ck)BFOBATiONB,  9  782. 

EXCEPTIONS. 

See  Officebs. 

Construction  and  operation  of,  see  Deeds,  9  140. 

Effect  of  failure  to  take,  see  Appeal,  9  276. 

Necessity  of,  see  New  Trial,  9  63. 

Necessity  to  review  on  appeal,  see  Appeal,  99  231,  238,  248,  249,  252,  258, 

2G0,  265 ;  Criminal  Law,  9  1047. 
Presumption  of  waiver  of,  see  Appeai^  9  938. 
Time  of  taking,  see  Appeal,  9  272. 
To  award,  see  Arbitration  and  AwAto,  9  27. 
To  commissioner's  report — When  constitutes  appearance,  see  Appeabakce, 

9  7. 
To  depositions,  see  Depositions,  9  102. 
To  instructions,  see  Appeals,  99  215,  263. 
To  ruling  of  court  must  be  shown  by  bill  of  exceptions,  see  Criminal  Law, 

9  1048. 
To  ruling  of  court  on  motion  for  new  trial,  see  Appeal,  9  305. 
To  ruling  on  evidence,  see  Trial,  9  99. 

To  rulings  on  Instructions,  see  Appeal,  9  216;  Trial,  99  282,  284. 
To  sale,  see  Judicial  Sales,  99  24,  30,  32. 
Waiver  of,  see  Appeal,  9  280. 
Waiver  of  exception  to  deposition,  see  Depositions,  9  102. 

EXCEPTIONS,  BILL  OF. 

Bringing  up  rejected  pleading  by  bill  of.  exception,  see  Appeal,  §§  518,  678. 

Conflicting  bills  of  exceptions,  see  Appeal,  9  586. 

Evidence  brought  up  by  bill  of  exceptions,  see  Appeal,  9  548. 

Failure  to  file  in  time  allowed,  see  Appeal,  9  511. 

Formal  requisites,  see  Appeal,  9  548. 

Including  Instructions  In,  see  Criminal  Law,  9  1089. 

Matters  embraced  by,  see  Appeal,   9  546. 

Matters  which  must  be  brought  up  by,  see  Appeal,  9  545. 

Nature,  form  and  contents  in  general,  see  Exceptions,  Bill  of,  99  1-22. 

Necessity  of,  see  Appeal,  9  544. 

Necessity  of  signature  to,  see  Appeal,  9  613. 

Not  required  on  appeal  from  Justice  of  the  peace  to  circuit  court,  see 

Justices  of  the  Peace,  §  166. 
Number  of  bills  of  exceptions,  see  Appeal,  9  546. 
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EXCEPTIONS,  BILL  OF— (Continued). 
Object  of,  see  Cbiuinal  Law,  §  1000. 

Objections  to  filing  of  bill  of  exceptions,  see  Appeal,  §  227. 
Presumption  as  to  rulings  not  included  in,  see  Cbiminal  Law,  §  1144. 
Time  for  filing  bill  of  exceptions,  see  Appeal,  §  351. 
Time  for  making  and  filing,  see  Appeal,  §  564. 

Unchallenged  statements  in  bill  of  exceptions  taken  as  true,  see  Appeal, 
§  546. 

EXCHANGE  OF  PROPERTY. 

Exchange  agreements,  see  Evideivce,  §  400. 
Exchange  of  notes,  see  Bills  and  Notes,  §  313. 
Of  homestead,  see  Homestead,  §  112. 

Specific  performance  of  contract  for  exchange  of  land,  see  Specific  Peb- 
fobmance,  S  63. 

EXECUTION. 


Claims  by  third  persons^  see  Execution,  §§  184-187. 

Enjoining  execution,  see  Injunction,  §  25. 

Failure  to  make  return  of  execution,  see  Sheriffs  and  Constables,  §§  123, 
126. 

Issuance,  form  and  requisites  of  writ,  see  Execution,  9§  59-105. 

Of  bonds — ^Attestation  by  clerk,  see  Bonds,  §  12. 

Of  commercial  paper,  see  Bills  and  Notes,  I,  C. 

Levy  on  and  sale  of  pawned  goods,  see  Pawnbbokebs,  S  5. 

Leyy  on  equitable  title,  see  Deeds,  S  82. 

Liability  for  failure  to  make  levy,  see  Sheriffs  and  Constables,  §  101. 

Lien,  levy  or  extent  and  custody  of  property,  see  Execution,  §§  106-149. 

Property  subject  to  execution,  see  Execution,  S§  20-56. 

Return,  see  Execution,  §§  330-347. 

Sale,  see  Execution,  S{  215-322. 

Snle  of  exempt  property,  see  Exemptions,  §  133. 

Stay,  quashing,  vacating  and  relief  against  execution,  see  Execution, 
S§  158-161. 

Supplementary  proceedings,  see  Execution,  §§  371-420. 

Wrongful  execution,  see  Execution,  §§  454-472. 

Wrongful  levy  or  taking  of  property  by  sheriflP,  see  Sheriffs  and  Con- 
stables, §  110. 

EXECUTORS. 
Competency  of,  see  Executors  and  Administrators,  S  15. 

EXECUTORS  AND  ADMINISTRATORS. 

See  Witnesses,  II,  C. 

Accounting  and  settlement,  see  Executors  and  Administrators,  §§  458-516. 
Actions,  see  Executors  and  Administrators,  §§  420-455. 
Administration  of  surviving  partners,  see  Partnership,  §S  245,  249. 
Administrator  not  required  to  give  appeal  bond,  see  Appeal,  §  1223. 

28 
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EXECUTORS   AND   ADMINISTRATORS— (Continued). 

Allowances  and  payments  of  claims,  see  Executors  and  Administratqss, 

§§  202-221. 
Allowances  to  surviving  wife,  husband  or  children,   see  Exectttobs  ahd 

Administrators,  §§  173-180. 
Appointment,  qualification  and  tenure,  see  Executors  and  Administbatobs, 

§§  15-37. 
Assets,    appraisal   and   inventory,    see   Executors    and    Administbatww, 

9§  38-62. 
Claim  against  estate  of  married  woman,  see  Husband  and  Wipe,  i  85. 
Collection  and  management  of  estate,  see  Executors  and  Administbatobs, 

§§  83-153. 
Distribution  of  estate,  see  Executors  and  Administrators,  §§  288-318. 
Executor  as  trustee,  see  Trusts,  §  156. 

P^xecutors  de  son  tort,  see  Executors  and  Administrators,  §  539. 
Foreign  and  ancillary  administration,  see  Executors  and  Administbatobs, 

§  517. 
Insolvent  estates,  see  Executors  and  Administrators,  §§  414-418. 
Liability  of  personal  representative  of  court  commissioner,  see  Coubt  Com- 
missioners, §  6. 
Liabilities  on  administration  bonds,  see  Executors  and  Administbatobs, 

§§  527-537. 
Property  in  hands  of  administrator  not  attachable,  see  Attachment,  §  58. 
Kevlval  of  action  by  administrator,  see  Abatement  and  Revival,  §  75. 
Sale  by  administrator  acting  as  commissioner,  see  Court  Commissiohebs, 

§  4. 
Sale  of  decedents'  lands  for  payment  of  debt,  see  Appeal,  §  1116. 
Sales  and  conveyances  under  order  of  court,  see  Executors  and  Admikis- 

TRATORS,  §§  322-394. 
Subrogation  of  administratrix  for  money  advanced,  see  Subrogation,  §  10. 
When  payment  to  administrator  Is  payment  to  heirs,  see  Payment,  §  5. 

EXEMPLARY  DAMAGES. 

See  Damages,  V. 

For  assault  and  battery,  see  Assault  and  Battery,  §  39. 

Not  recoverable  In  action  on  attachment  bond,  see  Attachment.  S  351. 

EXEMPTIONS. 

See  Executors  and  Administrators,  §  53;  Homesteads. 

Nature  and  extent,  see  Exemptions,  §§  1-54. 

Of  agricultural  land  from  municipal  taxation,  see  Municipal  Corporations, 

§  967. 
Of  bankrupt,  see  Bankruptcy,  §  394. 

I*rotectlon  and  enforcement  of  rights,  see  Exemptions,  I§  106-133. 
Waiver  or  forfeiture,  see  Exemptions,  §§  92-95. 
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EXHIBITS. 

See  Pleadings,  §  307. 

Action  on  note,  see  Biu.s  and  Notes,  §  488. 

Aid  to  pleading,  see  Pleading,  §  310. 

Curing  defect  in  petition,  see  Pleading,  §  400. 

Variance  between  pleading  and  exhibit,  see  Pleading,  §  394. 

EXPATRIATION. 

See  Citizens,  §  13. 

As  a  punishment,  see  Citizens,  §  13. 

EXPENSES. 

Of  administration,  see  Executors  and  Administrators,  §  482. 

EXPERTS. 

Opinions  of,  see  Criminal  Law,  §  482;  Evidence,  §  569. 

EXPRESS  COMPANY. 

Loss  of  goods  by  robbery,  see  Carriers,  §  118. 

EXTORTION. 
Penalties  and  actions  therefor,  see  Extortion,  §  IL 

FACTORS. 

Duties  of  commission  merchant,  see  Principal  and  Agent,  §  48. 
Liability  for  negligence  in  selling,  see  Principal  and  Agent,  §  79. 

FALSE  IMPRISONMENT. 

Civil  liability,  see  False  Imprisonment,  S§  9-40. 

FALSE  PRETENSES. 

Elements  of  offenses,  see  False  Pretenses,  S  3. 

Ii'alsity  of  pretense  and  knowledge  thereof,  see  False  Pretenses,  §  8. 

Indictment  or  information,  see  False  Pretenses,  §  25. 

Nature  of  pretense,  see  False  Pretenses,  §  7. 

Requisites  and  sufficiency  in  general,  see  False  Pretenses,  §  26. 

FALSE  REPRESENTATIONS. 

By  purchaser,  see  Sales,  §  42. 

FALSE  SWEARING. 

See  Perjury. 
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FEES. 

Attorney's  fees,  see  Attorney  and  Client,  IV. 

Clerks  of  courts,  see  Clebks  of  Courts,  §  10. 

Contingent  fee,  see  Attorney  and  Client,  §§  146,  149. 

Of  county  attorney,  see  District  ^nd  Prosecuting  Attobnetb,  §  4. 

Of  court  stenographer,  see  Costs,  §  189. 

Witness  fees,  see  Witnesses,  §  23. 

FEE  SIMPLE. 

See  Deeds,  §  124;  Estates,  §  5;  Wills,  §§  596,  597. 
Conditional  fee,  see  Wills,  §  603. 
Qualified  or  defeasible,  see  Wills,  §  602. 
Title  by  adverse  possession,  see  Deeds,  §  124. 

FENCES. 

Diylslon  of  partition  fence  between  landowners,  see  Fences,  §  11. 
Duty  to  construct  and  maintain  fence,  see  Railroads,  §  411. 
Liability  for  failure  to  erect  fence,  see  Railroads,  §  103. 
Removal  or  destruction  of  fences,  see  Fences,  S  26. 

FERRIES. 

Establishment  and  maintenance,  see  Ferries,  §§  1-21. 
Regulation  and  operation,  see  Ferries,  §§  33-34. 

FIDUCIARY  RELATION. 

See  Attorney  and  Client;   Fraudulent  Conveyances,  I,  F;   Guabdiah 
AND  Ward;  Husband  and  Wife;  Parent  and  Child;  Trusts. 

FILING. 

Bill  of  exceptions,  see  Exceptions,  Bill  of,  §§  38,  57. 
Waiver  of  omission  to  mark  answer  filed,  see  Pleading,  §  405. 

FILING  AWAY. 

Of  civil  causes,  see  Dismissal  and  Nonsuit,  §  60. 
Of  indictment — Effect,  see  Criminal  Law,  §  303. 

FINALITY. 

Of  determination,  see  Appeal,  §  66. 

FINAL  JUDGMENTS. 
See  Appeal,  III,  D. 
Finality  as  to  all  parties,  see  Appeal,  §  79. 
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FINDINGS. 

By  court,  when  treated  as  verdict  of  jury,  see  Appeal,  §  13& 

Consideration  of  on  appeal,  see  Appeal,  §§  1007,  1010. 

Of  court — Conclusiveness,  see  Appeal,  §  1008. 

Of  court  commissioner,  see  Coubt  Commissionebs,  §  5. 

Of  court  have  weight  of  verdict,  see  Appeal,  §  931. 

Of  referee  or  commissioner,  see  Appeal,  §§  1016,  1017. 

Presumption  that  evidence  supports,  see  Appeal,  §  907. 

Sl)ecial  findings  by  jury,  see  Tbial,  §  349. 

When  not  disturbed  on  appeal,  see  Appeal,  §  1010. 

FIRES. 

See  NEGLIGEI7CE,  §  21;  Railboads,  X,  I. 

Care  required  of  railroad  company  to  prevent  fire,  see  Railboads,  8  453. 

Bight  to  destroy  building  to  arrest  conflagration,  see  States,  §  86. 

FIXTURES. 

Actions  relating  to  fixtures,  see  Fixtubes,  9  35. 

Between  landlord  and  tenant  and  their  privies,  see  Fixtubes,  §  13. 

Between  vendor  and  purchaser  of  land  and  their  privies,  see  Fixtubes, 

§  21. 
Trade  fixtures,  see  Fixtubes,  §  15. 

FOOD. 

X^xemptlon  from  execution,  see  Exemptions,  S  39. 

Kight  to  sell  fruits  preserved  in  liquor,  see  Intoxicatino  liiQUOBs,  S  132. 

FORBEARANCE. 

As  consideration  for  contract,  see  Gontbacts,  §  70. 

FORCIBLE  ENTRY  AND  DETAINER. 

Civil  liability,  see  Fobcible  Entby  and  Detainee,  §§  3-31. 

FORECLOSURE. 

Conditions  precedent  to,  see  Mobtgaqes,  §  414. 

Of  chattel  mortgages,  see  Chattel  .Mortgages,  IX. 

Of  mortgages,  see  Mortgages,  X. 

Of  mortgage  under  power  of  sale,  see  Mortgages,  IX. 

Persons  entitled  to  foreclosure,  see  Mortgages,  §  417. 

Kight  of  Junior  Incumbrancers,  see  Mortgages,  X. 
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FOREIGN  CORPORATIONS. 

Right  to  carry  on  business  within  the  state,  see  Cobpobationb,  XII. 

FOREIGN  GUARDIAN. 
Actions  by,  see  Guardian  and  Ward,  §  170. 

FOREIGN  JUDGMENT. 
See  Judgment,  XVII,  XXI,  B. 

FORFEITURES. 

Of  bail  bond,  see  Bail,  S  77. 

Of  Insurance  policy,  see  Insurance,  X. 

Of  membership,  see  Beneficial  Associations,  9  10. 

Of  usurious  interest,  see  Usury,  S  146. 

Pleading  excessive  rate  of  interest  as  forfeiture,  see  Usury,  §  144. 

Proceeding  to  forfeit  bail  bond,  see  Bail,  §  82. 

Relief  from  forfeiture  of  bail  bond,  see  Bail,  §  78. 

FORGERY. 

Admissibility  of  evidence,  see  Forgery,  9  36. 

Description  of  or  setting  forth  instrument,  see  Forgery,  9  28. 

Elements  of  offenses,  see  Forgery,  9  3. 

Indictment  or  information,  see  Forgery,  9  25. 

Issues,  proof  and  variance,  see  Forgery,  9  34. 

Instructions,  see  Forgery,  §  4S. 

Intent,  see  Forgery,  I  5. 

Making  or  alteration  of  instrument,  see  Forgery,  9  30. 

Nature  of  instrument,  see  Forgery,  9  7. 

Presumptions  and  burden  of  proof,  see  Forgery,  9  35. 

Requisites  and  sufficiency  in  general,  see  Forgery,  9  26. 

Trial,  see  Forgery,  9  45. 

FORMER  JEOPARDY. 

See  Criminal  Law,  VII. 

Plea  of,  see  Criminal  Law,  9  292. 

FRANCHISES. 

Exclusiveness  and  conflicting  grants,  see  Franchises,  9  4. 
Sale  or  assignment,  see  Franchises,  9  8. 
Transfer  or  incumbrance,  see  Franchises,  9  6. 
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FRAUD. 

See  Assignments  fob  Benefit  of  Cbeditobs,  I,  E ;  False  Pbetenses  ;  Limi- 
tation OF  Actions,  §  37. 

Actions,  see  Fbaud,  §§  36-58. 

Answer  setting  up  fraud  as  defense  to  note,  see  Bills  and  Notes,  §  47l7. 

As  ground  for  attachment,  see  Attachment,  §  32. 

As  ground  for  cancellation  of  deed,  see  Cancellation  of  Instbuments, 
§  3. 

As  ground  for  reformation  of  instrument,  see  Refobmation  of  InstbU' 
ments,  §  31. 

As  to  contract,  see  Contbacts,  §  94. 

Concealment  of  defects,  see  Sales,  §  37. 

Criminal  responsibility,  see  Fbaud,  §  68. 

Deception  constituting  fraud  and  liability  therefor,  see  Fbaud,  §§  1-29. 

Equitable  relief  from,  see  Equity,  §  10. 

False  representations  by  insured,  see  Insubance,  §§  252,  254. 

False  representations  by  purchaser,  see  Sales,  §  42. 

Greneral  allegation  of  fraud,  see  Judgment,  §  372. 

Limitation  of  action  for  fraud  or  mistake,  see  Limitation  of  Actions, 
§§  48,  60,  99. 

Misrepresentations  by  vendor,  see  Vendob  and  Pubchaseb,  IS  32,  38. 

Plea  of  fraud  in  sale  of  goods,  see  Sales,  §  37. 

Setting  aside  sale  of  land  for  fraud,  see  Vendob  and  Pubchaseb,  §  32. 

Use  of  trade-mark,  see  Tbade-Mabks  and  Tbade- Names,  I  85. 

Vacation  of  Judgment  for  fraud,  see  Judgment,  §§  372,  386. 

FRAUDS,  STATUTE  OF. 

Agreements  not  to  be  performed  within  one  year,  see  Fbauds,  Statute  of, 

§§  44-50. 
Operation  and  effect  of  statute,  see  Fbauds,  Statute  of,  §  129. 
Pleading,  evidence,  trial  and  review,  see  Fbauds,  Statute  of,  §§  145-151. 
Promises  to  answer  for  debt,  default  or  miscarriage  of  another,  see  Fbauds, 

Statute  of,  §§  14-19. 
Real  property  and  estates  and  interests  therein,  see  Fbauds,  Statute  of, 

§fi  56-76. 
Requisites  and  sufficiency  of  writing,  see  Fbauds,  Statute  of,  §§  98-114. 

FRAUDULENT  CONVEYANCES. 

Fraudulent    transfer  as  ground  of  attachment,  see  Attachment,  §§  39,  40. 
Improvement  by  husband  to  wife's  real  estate,  see  Husband  and  Wife, 

§  141. 
IJmitation  of  action  to  set  aside  conveyance,  see  Limitation  of  Actions, 

§  60. 
Remedies   of  creditors   and    purchasers,    see   Fbaudulent    Conveyances, 

§S  206-321. 
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FRAUDULENT  CONVEYANCES— (Continued). 
Rights  and  liabilities  of  parties  and  purchasers,  see  Fraudulent  Convey- 
ances, §§  173-203. 
Setting  aside  fraudulent  transfer  of  property  by  debtor,  see  Appeal,  1 1134. 
Transfers  and  transactions  invalid,  see  Fraudulent  Conveyances,  §§  1-169. 

FRAUDULENT  REPRESENTATIONS. 

See  Fraud,  §  8. 

FREIGHT  CHARGES. 

Petition  in  action  to  recover  excessive  charges,  see  Carriers,  §  196. 

FRIGHT. 

Liability  of  railroad  company  for  frightening  animals,  see  Railroads, 
§  360. 

FUNDS. 

Care  and  custody  of  public  funds,  see  Officers,  §  111.  j 

In  hands  of  court  commissioners,  see  Court  Commissioners,  §  3. 

FUTURE  ADVANCES. 

Mortgage  securing,  see  Chattel  Mortgages,  §  22. 

GAMING. 

Criminal  responsibility,  see  Gaming,  §§  62-102. 

Gambling  contracts  and  transactions,  see  Gaming,  §§  3-33. 

No  accomplices  in  offense  of  gambling,  see  Criminal  Law,  9  67. 

GARNISHMENT. 

See  Attachment. 

Answer  in  garnishment  proceedings,  see  Judgment,  §  854. 

Lien  of  garnishment  and  liability  of  garnishee,  see  Garnishment,  §§  107- 
112. 

Nature  and  grounds,  see  Garnishment,  §  10. 

Operation  and  effect  of  garnishment,  judgment  or  payment,  see  Garnish- 
ment, §  227. 

Persons  and  property  subject  to  garnishment,  see  Garnishment,  §  15. 

Proceedings  to  procure,  see  Garnishment,  §§  76-88. 

Proceedings  to  support  or  enforce,  see  Garnishment,  §§  121-191. 

Writ  or  summons  and  notice,  service  and  return,  see  Garnishment. 
§§  90-98. 

GAS. 

Actions,  see  Gas,  §  20. 
Charges,  see  Gas,  §  14. 
Injuries  from  escape  or  explosion  of  gas,  see  Gas,  §  15. 
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GIFTS. 

See  Dedication. 

By  husband  to  wife,  see  Husband  and  Wife,  §  116. 

By  married  women,  see  Husband  and  Wife,  §  72. 

By  wife  to  husband,  see  Husband  and  Wife,  §  49%. 

Causa  mortis,  see  Gifts,  §§  53-82. 

Inter  viTos,  see  Gifts,  §§  1-49. 

Of  corporate  stoclt,  see  Corporations,  §  111. 

Of  land  by  parol  to  religious  society,  see  Adverse  Possession,  §  106. 

Parol  gifts  of  lands,  see  Descent  and  Distribution,  §  93. 

Secret  gift  by  husband  to  wife,  see  Husband  and  Wife,  §  149. 

To  wife  prior  to  marriage,  see  Husband  and  Wife,  §  116. 

GRAND  JURY. 

Authority  to  select  and  summon  jurors,  see  Grand  Jury,  §  7. 
Compentency  of  grand  juror  as  witness,  see  Perjury,  §  32. 
Qualification  of  jurors,  see  Grand  Jury,  I  5. 

GUARANTY. 

Construction  and  operation,  see  Guaranty,  §§  27-46. 

Discharge  of  guarantor,  see  Guaranty,  §  53. 

Remedies  of  creditors,  see  Guaranty,  §§  83-85. 

Requisites  and  validity,  see  Guaranty,  S§  1-10. 

Rights  and  remedies  of  guarantor,  see  Guaranty,  §§  98-100. 

Accounting  and  settlement,  see  Guardian  and  Ward,  §§  137-164. 

Actions,  see  Guardian  and  Ward,   §§  117-133. 

Appointment,   qualification   and  tenure  of  guardian,   see   Guardian   and 

Ward,  §§  8-25. 
Custody  and  care  of  ward's  person  and  estate,  see  Guardian  and  Ward, 

§§  30-72. 
Foreign  and  ancillary  guardianship,  see  Guardian  and  Ward,  §  170. 
Guardianship  in  general,  see  Guardian  and  Ward,   §  4. 
Liabilities  on  guardianship  bonds,  see  Guardian  and  Ward,  §§  173-182. 
Sales  and  conveyances  under  order  of  court,  see  Guardian   and   Ward, 

§§  81-111. 

GUARDIAN  AD  LITEM. 

See  Infants,  §  76. 

Appointment  of,  see  Infants,  §  76. 

GUARDIAN  AND  WARD. 

See  Insane  Persons,  III. 

Action  against  guardian  on  contract,  see  Limitations  of  Actions,  §  21. 

GUARDS. 

Prison  guards — Compensation,  see  Prisons,  §  8. 
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HABENDUM. 


Office  of,  see  Deeds,  §  28. 


HANDWRITING. 

Comparison  of,  see  Evidence,  §  480. 
Proof  of,  see  Evidence,  XII,  E. 

HARMLESS  ERROR. 

See  Appeal.  XVI,  H;  Criminal  Law,  §  1161. 

As  to  admission  of  evidence,  see  Appeal,  §  1049. 

As  to  instructions  given,  see  Appeal,  §  1026;  Criminal  Law,  i  1172. 

Erroneous  instruction,  see  Homicide,  §§  340,  348. 

Errors  favorable  to  complaining  party,  see  Appeal,  §  1033. 

Evidence  of  character  of  witness,  see  Appeal,  §  1050. 

Exclusion  of  evidence,  see  Homicide,  §§  333,  339. 

Giving  or  refusing  to  give  Instructions,  see  Criminal  Law,  S  1172. 

Instructions  as  to  malice,  see  Criminal  Law,  §S  1172;  Homicide,  §  340. 

Instructions  as  to  murder,  see  Criminal  Law,  §§  1172,  1186. 

Instruction      as   to  murder — Conviction   of  manslaughter,   see  Homicide, 

§  340. 
Order  discontinuing  case,  see  Appeal,  §  1026. 
Overruling  exceptions  to  testimony,  see  Trial,  §  99. 
Overruling  motion  to  strike  out  attachment  proceeding,  see  Appeal,  S  104&. 
Presumption  as  to  effect  of  error,  see  Appeal,  §  1031. 
Refusal  to  give  instruction,  see  Appeal,  §  1064. 
Refusal  to  permit  exhibits  to  be  read  to  jury,  see  Appeal,  9  1057. 
Itulings  as  to  evidence,  see  Criminal  Law,  S  1168. 
Submission  of  issues  to  jury,  see  Appeal,  9  1062. 
Technical  errors,  see  Appeal,  9  1026. 
Trivial  error  in  amount  of  Judgment,  see  Appeal,  9  1026. 

HAWKERS  AND  PEDDLERS. 

Offenses,  see  Hawkers  and  Peddlers,  9  7. 

Satutory  and  municipal  regulations,  see  Hawkers  and  Peddlebs,  9  2. 

HEARSAY  EVIDENCE. 
See  Evidence,  IX;  Homicide,  9  169. 

HEIRS. 

Actions  against,  see  Descent  and  Distribution,  99  92,  137. 

Action  between,  see  Descent  and  Distribution,  9  73. 

As  used  with  reference  to  personal  estate,  see  Descent  and  Distbibutio^' 

9  20. 
Equalizing,  see  Descent  and  Distribution,  9  73. 


J 
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HEIRS— (Continued) . 
Interests  of  subject  to  execution,  see  Execution,  §  44. 
Liability  for  debts  of  deceased  ancestor,  see  Descent  and  Distribution,  III, 

C.  §§  119,  125. 
Liability  for  overplus  received,  see  Descent  and  Distribution,  §  86. 
Necessary   party    to   proceedings   to    sell    real   estate   to   pay    debts,    see 

Executors  and  Administrators,  §  356. 
Pleading  heirship,  see  Executors  and  Administrators,  §  314. 
Bights  and  liabilities  of,  see  Descent  and  Distribution,  III. 
Rights  of  creditors  of,  see  Descent  and  Distribution,  III,  D. 
Right  to  sue  for  claim  due  deceased,  see  Descent  and  Distribution,  §  91. 
When  necessary  party  to  action,  see  Parties,  §  28. 
When  payment  to  administrator  is  payment  to  heirs,  see  Payment,  §  5. 

HIGHWAYS. 

See  Bridges;  Dedication;  Private  Roads;  Streets;  Turnpikes  and  Toll 

Roads. 
As  boundary  lines,  see  Boundaries,  §§  19,  20. 
Construction,  improvement  and  repair,  see  Highways,  §§  105-118. 
Establishment,  alteration  and  discontinuance,  see  Highways,  §§  1-80. 
Highway  districts  and  officers,  see  Highways,  §  96. 
Regulation  and  use  for  travel,  see  Highways,  §§  153-216. 

HOLDING  OVER. 

By  tenant,  see  Landlord  and  Tenant,  §  196. 

HOMESTEAD. 

Abandonment,  waiver  or  forfeiture,  see  Homestead,  §§  154-177. 

Expressly  reserved  in  mortgage,  see  Mortgages,  §  533. 

In  partnership  real  estate,  see  Dower,  §  17. 

Judicial  sale  subject  to  homestead  right,  see  Judicial  Sales,  S  50. 

Xature,  acquisition  and  extent,  see  Homestead,  §§  4-12. 

Protection  and  enforcement  of  rights,  see  Homestead,  §§  182-217. 

Purchase-money  lien  has  priority  over  homestead,  see  Vendor  and  Pur- 
chaser, §  261. 

Rights  of  surviving  husband,  w^ife,  children  or  heirs,  see  Homestead, 
S§  140-142. 

Right  to  both  dower  and  homestead,  see  Dower,  §  59. 

Transfer  or  incumbrance,  see  Homestead,  §§  112-118. 


HOMICIDE. 

See  Death. 

Appeal  and  error,  see  Homicide,  §§  330-348. 

Assault  with  deadly  weapon,  see  Assault  and  Battery,  §  56. 

Assault  with  intent  to  kill,  see  Homicide,  §9  93-97. 
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HOMICIDE— (Continued). 

Evidence,  see  Homicide,  §§  144-224. 

Excusable  or  Justifiable  homicide,  see  Homicide,  §§  108-125. 

Indictment  and  Information,  see  Homicide,  9§  127-135. 

Instruction  as  to  willful  killing,  see  Criminal  Law,  9  822. 

Manslaughter,  see  Homicide,  §§  33-83. 

Murder,  see  Homicide,  §§  7-30. 

New  trial,  see  Homicide,  §  316. 

The  homicide,  see  Homicide,  §§  2-5. 

Trial,  see  Homicide,  S§  259-310. 

HORSES. 

Damages  for  injury  to,  see  Damages,  §  113. 

HOUSE. 

Gaming  house,  see  Gaming,   §  75. 

HOUSEHOLDER. 
See  Homesteads,  §9  19,  20,  69. 

HOTCHPOT. 

Bringing  property  into,  see  Descent  and  Distribution,  9  108. 

HUSBAND  AND  WIFE. 

See  Acknowledgment  ;  Curtesy  ;  Fraudulent  Conveyances,  9  103 ;  Home- 
stead; Witnesses,  99  51,  187. 
Acknowledgment  by  married  women,  see  Acknowledgment,  9  25;  Mobt- 

QAGES,  9  59. 
Actions,  see  Husband  and  Wife,  99  203-299%. 
Antenuptial  contracts,  see  Dower,  9  41. 
Appeal  by  married  woman,  see  Appeal,  9  349. 
Appearance  by  wife  in  attachment  suit  against  husband,  see  Attachment, 

9  210. 
Competency  to  testify  for  or  against  each  other,  see  Witnesses,  9  187. 
Conveyances,  contracts,  and  other  transactions  between  husband  and  wife, 

see  Husband  and  Wife,  99  36-49%. 
I)ebt  between  husband  and  wife  satisfied  by  marriage — Not  restored  (ft 

grant  of  divorce,  see  Divorce,  9  312^,4. 
Devise  by  wife,  see  Wills,  9  27. 

Disabilities  and  privileges  of  coverture,  see  Husband  and  Wife,  99  55-97. 
Estoppel  of  wife,  see  Estoppel,  9  94. 
Marriage  settlements,  see  Husband  and  Wife,  99  28-31. 
Mutual  rights,  duties  and  liabilities,  see  Husband  and  Wife,  99  4-25. 
Permitting  title  to  be  taken  in  wife's  name,  see  Estoppel,  9  94. 
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HUSBAND  AND  WIFE— (Continued). 

Parchase  by  commissioner  at  own  sale,  see  Judicial  Sales,  §  17. 

Purchase  by  husband  and  conveyance  to  wife,  see  Fraudulent  (convey- 
ances, §§  95,  103,  104. 

Bescisslon  of  contract  by  married  woman,  see  Contbacts,  §  268. 

Rights  of  husband's  creditors,  see  Doweb,  §  28. 

Bights  of  husband's  creditors  to  pension  money,  see  Abmy  and  Navy,  §  13. 

Bights  of  surviving  husband  or  wife,  see  Descent  and  Distribution,  II.,  B. 

Selection  of  domicile  by  husband,  see  Divobce,  §  37. 

Separation  and  separate  maintenance,  see  Husband  and  Wife,  i§  277-30L 

Testamentary  capacity  of  married  women,  see  Wills,  §  29. 

Testamentary  disposition  by  married  women,  see  Wills,  §§4,  27. 

When  coverture  does  not  prevent  ruimning  of  statute  of  limitations,  see 
Limitation  of  Actions,  §  73. 

Wife  as  guardian — Liability  of  husband,  see  Guardian  and  Ward,  §  10. 

Wife's  name  signed  by  husband,  see  Signatures,  §  1. 

Wife's  separate  estate,  see  Husband  and  Wife,  §§  110-199. 

HYPOTHETICAL  QUESTIONS. 

See  Criminal  Law,  §  485. 

IDEM  SONANS. 
See  Attachment,  §  286. 

IDENTITY. 
See  Names,  §  14. 

Evidence  of,  see  Evidence,  |  601 ;  Homicide,  §  154. 

IMPEACHMENT. 

Contradictory  statements  of  witness,  see  Witnesses,  §  379. 

Of  compromise  agreement,  see  Compromise  and  Settlement,  §  19. 

Of  verdict,  see  Trial,  §  344. 

Of  witness,  see  Witnesses,  §§  320,  333,  345,  379. 

IMPLIED  CONTRACTS. 
See  Contracts,  §  27. 

IMPROVEMENTS. 
See  Dower,  9  87. 

Allowance  for,  in  partition  proceedings,  see  Partition,  §  85. 
By  life  tenant,  see  Life  Estates,  §  17. 
Compensation,  see  Improvements,  §  4. 
Consideration  of  in  suit  for  partition,  see  Partition,  §  109. 
Erection  of  buildings  by  owner  of  particular  estate,  see  Descent  and  Dis- 
tribution, §  73. 
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IMPROVEMENTS— (Continued) . 
Failure  of  tenant  to  make  Improvements  agreed  to  be  made,  see  Landlord 

AND  Tenant,  §  159. 
Liability  of  vendee  for  improvements  made  by  vendee,  see  Vendob  and 

PUBCHASEB,   §   201. 

Made  by  co-tenant,  see  Tenancy  in  Common,  §  29. 

Made  by  husband  on  wife's  land,  see  Husband  and  Wife,  S§  141, 150. 

Nature  and  effect  of  making  in  general,  see  Impbovements,  §  1. 

Ownership,  see  Impbovements,  §4. 

Right  of  tenant  to  remove  improvements  on  leased  premises,  see  Land> 

lobd  and  Tenant,  §  157. 
Public  improvements,  see  Municipal  Cobpobations,  IX. 
Right  to  credit  for,  see  Descent  and  Distbibution,  §  93. 

IMPRISONMENT. 

See  False  Impbisonment. 

INCOME. 

Bequest  of,  see  Wills,  §  618. 

INDEBTEDNESS. 

Deduction  from  assessed  valuation,  see  Taxation,  §  354. 

INDEMNITY. 

Actions  on  contract,  see  Indemnity,  §  15. 

Bonds  of  indemnity,  see  Indemnity,  §  4. 

Construction  and  operation  of  contracts,  see  Indemnity,  §  5. 

Indemnity  bond,  see  Shebiffs  and  Constables,  §  89. 

Indemnity  mortgages,  see  Mobtgages,  §  18. 

Liability  of  sheriffs  on  indemnity  bond,  see  Shebiffs  and  Constables,  !  89. 

Liability  on  indemnity  bond,  see  Execution,  §  206. 

Promise  to  answer  for  debt  or  default  of  another,  see  Fbauds,  Statute  of. 

§  19. 
Requisites  and  validity  of  contracts,  see  Indemnity,  §  2. 
Scope  and  extent  of  liability,  see  Indemnity,  §  9. 
Subject-matter,  see  Indemnity,  §  8. 

INDICTMENT  AND  INFORMATION. 

See  Abduction,  §  5;  Assault  and  Batteby,  S  73;  Bubglaby,  §  17;  Ooif- 
spiBACY,  S  43;  Countebfeitinq,  §§  14,  15,  16;  Cbiminal  Law,  i  970; 

DiSTUBBANCE    OF    PUBLIC    ASSEMBLAGE,    §    5;    ELECTIONS,    §   313;    EMBIZ- 

zlement,  §  26;  Escape,  §  9;  False  Pbetenses,  §  25;  Fobgeby,  §f  25, 
26;  Fbaud,  §  68;  Gaming,  §  84;  Highways,  §  164;  Homicide,  VI.;  In- 
toxicating LiQUOBS,  §§  199,  201,  203,  210,  215;  Labceny,  IL,  A;  Lewd- 
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INDICTMENT   AND    INFORMATION— (Continued). 

NESS,  §  4;  LoTTEBiEB,  §  28;  Nuisances,  §  91;  Perjury,  §  18;  Rape,  II., 
A;  Receiving  Stolen  Goods,  §  7;  Robbery,  §  16. 

Allegation  of  malice,  see  Homicide,  §§  128,  129. 

Amendment,  see  Indictment  and  Information,  §§  158-150. 

Carrying  concealed  weapons,  see  Weapons,  §  17. 

Filing  away  of  indictment,  see  Criminal  Law,  §  303. 

Filing  and  formal  requisites  of  information  or  complaint,  see  Indictment 
and  Information,  §§  46-51. 

Finding  and  filing  of  indictment  or  presentment,  see  Indictment  and  In- 
formation, §§  11-15. 

For  failnre  to  report  taxes  collected,  see  Taxation,  §  571. 

For  keeping  tippling  house,  see  Intoxicating  Liquors,  §  213. 

Formal  requisites  of  indictment,  see  Indictment  and  Information,  §  34. 

For  usurpation  of  office,  see  Officers,  §  89. 

Indictment  not  competent  evidence,  see  Conspiracy,  §  45. 

Joinder  of  parties,  offenses,  and  counts,  duplicity,  and  election,  see  Indict- 
ment AND  Information,  §§  125-130. 

Motion  to  quash  or  dismiss,  and  demurrer,  see  Indictment  and  Informa- 
tion, §§  135-147. 

Necessity  of  indictment  or  presentment,  see  Indictment  and  Information, 
§  3. 

Reading  indictment  to  defendant  and  to  jury,  see  Homicide,  §  259. 

INDORSEMENT. 

Accommodations  indorsement  of  bill  of  exchange,  see  Bills  and  Notes, 

§  237. 
Discharge  of  indorser,  see  Bills  and  Notes,  §§  256,  280,  301. 
Liability  of  indorser,  see  Bills  and  Notes,  V.,  A. 
Liability  of  accommodation  indorser,  see  Contribution,  §  1. 
Mode  of  Indorsement,  see  Bills  and  Notes,  §  248. 
Nature  of  liability  of,  see  Bills  and  Notes,  §  280. 
Of  Indictment,  see  Indictment  and  Information,  §  34. 
On  execution,  see  Execution,  §  95. 

Presumption  of  indorsement  before  maturity,  see  Bills  and  Notes,  §  247. 
Without  recourse,  see  Bills  and  Notes,  §  293. 

INFANTS. 

See  Children;  Guardian  and  Ward;  Parent  and  Child. 

Actions,  see  Infants,  §§  72-115. 

Contracts,  see  Infants,  §§  46-58. 

Descent  of  real  estate  of  deceased  infant,  see  Descent  and  Distribution, 

§  20. 
Disabilities  in  general,  see  Infants,  §  7. 
Judgment  against,  see  Judgment,  §  692. 
Limitation  of  action  as  to  infants,  see  Limitation  of  Actions,  §  72. 
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INFANTS— (Continued). 
Personal  judgment  against  infants  without  appointment  of  guardian  ad' 

litem,  see  Judgment,  S  16. 
Property  and  conveyances,  see  Infants,  §§  21-45. 
Selling  intoxicating  liquors  to  minors,  see  Intoxicating  Liquors,  §fi  157, 

159,  166. 
Service  of  process  on  infants,  see  Process,  §  56. 
Time  for  talcing  appeal,  see  Appeal,  §  349. 

INFORMATION. 

Statements  on  information  and  belief,  see  Pleading,  §§  48,  68. 

INFRINGEMENT. 

See  Patent,  XII. 

Of  trade-marks,  see  Trade-Marks  and  Trade}- Names,  IV. 

INJUNCTION. 

Actions  for  injunctions,  see  Injunctions,  §§  110-118. 

Decree  perpetuating  injunction,  see  Appeal,  §  67. 

Dissolution  of,  see  Appeal,  S  1180. 

Enjoining  collection  of  taxes,  see  Taxation,  §  606. 

Enjoining  collection  or  levy  of  taxes  by  city,  see  Municipal  Corporations, 
§  991. 

Enjoining  infringement  of  trade-mark,  see  Trad&Marks  and  Tradb-Naios, 
§  92. 

Enjoining  operation  of  ferry,  see  Ferries,  §  1. 

Enjoining  void  judgment,  see  Justices  of  the  Peace,  §  135. 

For  infringement  of  patents,  see  Patents,  §  286. 

Liabilities  on  bonds  or  undertakings,   see  Injunction,  §§  234-252. 

Nature  and  grounds  in  general,  see  Injunction,  §§  6-28. 

Order  discharging  injunction,  interlocutory,  see  Appeal,  §  67. 

Permanent  injunction  and  other  relief,  see  Injunction,  |§  191-194. 

Preliminary  and  interlocutory  injunctions,  see  Injunctions,  §§  143-185. 

Restraining  sale  of  property  for  taxes,  see  Taxation,  §  662. 

Subjects  of  protection  and  relief,  see  Injunction,  I§  26-77. 

Suit  to  enjoin  an  incompetent  from  disposing  of  estate  and  asking  appoint- 
ment of  committee,  see  Drunkards,  §  3. 

Violation  and  punishment,  see  Injunction,  S  232. 

Wrongful  injunction,  see  Injunction,  S§  257-261. 

INNKEEPERS. 

Right  of  tavern  keeper  to  sell  intoxicating  liquors,  see  iNTOXXCAinrG 
Liquors,  §  49. 

INNOCENT  PURCHASERS. 

Protection  of,  see  Vendor  and  Purchaser,  §  213. 
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INNUENDO. 
See  Libel  and  Slander.  S  86. 

INSANE  PERSONS. 
See  Dbunkasds. 

Actions,  see  Insane  Pebsons,  §§  87-100. 
Appointment  of  committee,  see  Dbunkabds,  §  4. 
Contracts,  see  Insane  Pebsons,  §  73. 
Custody  and  support,  see  Insane  Pebsons,  §S  54-58. 
Deed  of  insane  person,  see  Deeds,  §  68. 
Defense  of  insanity,  see  Cbiminal  Law,  §  48 ;  Homicide,  S  294. 
Definition  of  insanity,  see  Cbiminal  Law,  §  48. 
Disabilities  in  general,  see  Insane  Pebsons,  I  2. 
Evidence  of  insanity,  see  Cbiminal  Law,  §  773. 
Gnardiansliip,  see  Insane  Pebsons,  §§  30-45. 
Instruction  as  to  insanity  of  accused,  see  Cbiminal  Law,  §  773. 
Mental  capacity  to  convey  land,  see  Deeds,  §§  12,  68. 
Property  and  conveyances,  see  Insane  Pebsons,  §§  60-71. 
Testamentary  capacity,  see  Wills,  §§  33,  34,  38,  39,  40. 


INSOLVENCY. 

Hee  Bankbitptcy;  Cobpobations,  VIII. 

Appeal  and  revision  of  proceedings,  see  Insolvency,  §§  172-182. 

As  elem^it  of  fraudulent  conveyance,  see  Fbaudulent  Conveyances,  §  61. 

Assignment,  administration,  and  distribution  of  insolvent's  estate,  see  In- 
solvency, SS  61-118. 

Constitutional  and  statutory  provisions,  see  Insolvency,  §§  1-3. 

Of  estates,  see  Executobs  and  Administbatobb,  IX. 

Preference^  of  creditors  by  Insolvent,  see  Fbadulent  Conveyances,  §  122. 

Proceedings  for  declaration  of  insolvency  and  surrender  or  seizure  of  prop- 
erty, see  Insolvency,  I§  11-37. 

Rights,  remedies,  and  discbarge  of  insolvent,  see  Insolvency,  S  153. 

INSTRUCTIONS. 

8ee  Assault  and  Batteby,  89  43,  96,  116;  Attachment,  §  380;  Boundaries, 
S  41 ;  BuBGLABY,  §  46 ;  Contbacts,  9  353 ;  Cbiminal  Law,  XII,  6 ;  DisoB- 
debly  House,  I  20;  Ejectment,  §  110;  False  Impbisonment,  §  40;  F6b- 
eEBY,  9  48;  Fbaudulent  Conveyances,  9  309;  Gaming,  9  102;  Guab- 
anty,  9  39;  Homicide,  VIII.,  C;  Intoxicating  Ljquobs,  §  239;  Lab- 
CENCY,  9  69 ;  Libel  and  Slandeb,  9  124 ;  Malicious  Pbosecution,  9  72 ; 
Municipal  Cobpobations,  9  822;  Negligence,  99  137,  139;  Pbincipal 
AND  SuBETY,  99  162,  191;  Railboads,  9  447;  Rape,  9  59;  Receiving 
Stolen  Goods,  9  9 ;  Replevin,  9  91 ;  Robbeby,  9  25 ;  Sales,  99  364,  419 ; 
Shebiffs  and  Constables,  9  171;  Street  Railboads,  9  118;  Tbial, 
VII ;  TuBNPiKES  AND  ToLL  RoADs,  9  49 ;  WoBK  AND  Labob,  9  30. 

29 
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INSTRUCTIONS— (Continued). 
Abstract  propositious  of  law,  see  Criminal  Law,  §  813. 
Action  against  bank,  see  Tbial,  §  244. 
Action  for  breach  of  contract,  see  Contracts,  §  353. 
Action  for  breacli  of  covenant,  see  Covenant,  §  135. 
Action  for  damages,  see  Damages,  §  209. 
As  to  excluded  testimony,  see  Criminal  Law,  §  783%. 
As  to  malice,  see  Criminal  Law,  §  1172. 
Brought  up  on  appeal  by  bill  of  exceptions,  see  Appeal,  §  546. 
Common-law  marriage,  see  Makriaoe,  §  52. 
Construing  together,  see  Criminal  Law,  S  823. 
Contests  of  wills,  see  Wills,  §  328. 
Credibility  of  witnesses  and  weight  of  evidence,  see  Criminal  Law,  §§  757, 

785. 
Degree  of  offense,  see  Criminal  Law,  §  795. 
Duty  to  instruct  as  to  the   whole  law  applicable  to  criminal  case,  see 

Criminal  Law,  §§  769,  814. 
Exceptions  to,  see  Appeal,  §  263. 

Erroneous  instruction  as  ground  for  new  trial,  see  New  Trial,  S§  38,  39. 
For  injuries  to  passenger,  see  Carriers,  §  321. 
Further  instructions  after  submission  of  cause,  see  Trial,  §  312 
Giving  undue  prominence  to  testimony,  see  Trial,  §  244. 
Harmless  error  in  giving,  see  Criminal  Law,  §  1172. 
How  made  part  of  record,  see  Appeal,  §  525;  Criminal  Law,  §  1089. 
In  action  for  appointment  of  committee  and  to  enjoin  disposal  of  estate, 

see  Drunkards,  §  3. 
In  action  involving  Iwundary  of  land,  see  Boundaries,  §  41. 
Incorporating  in  bill  of  exceptions,  see  Exceptions,  Bill  of,  §  18. 
Objections  and  exceptions  to,  see  Appeal,  §  215. 

INSURANCE. 

Actions  on  policies,  see  Insurance,  §§  608-666. 

Adjustment  of  loss,  see  Insurance,  S  569. 

Assignment  or  other  transfer  of  policy,  see  Insurance,  §§  208-209. 

Avoidance  of  policy  for  misrepresentation,  fraud,  or  breach  of  warranty  or 
condition,  see  Insurance,  §§  252-288. 

Cancellation,  surrender,  abandonment  or  rescission  of  policy,  see  Insubt 
ance,  §  247. 

Extent  of  loss  and  liability  of  insurer,  see  Insurance,  H  498-500. 

Forfeiture  of  policy  for  breach  of  promissory  warranty,  covenant,  or  condi- 
tion subsequent,  see  Insurance,  §§  323,  382. 

Insurance  companies,  see  Insurance,  §§  34-52. 

Mutual  benefit  insurance,  see  Insurance,  §§  755-791. 

Notice  and  proof  of  loss,  see  Insurance,  §§  542-555. 

Objections  necessary  to  review  on  appeal,  see  Appeal,  §  214. 

Objections  to  oral  instructions,  see  Appeal,  §  214. 

On  defense  of  insanity,  see  Homicide,  §  291. 
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INSURANCE— (Continued). 
Premiums,  dues,  and  assessments,  see  Insurance,  §§  186-198. 
Peremptory  instruction,  see  Criminal  Law,  §§  135,  168. 
Peremptory  instruction  in  criminal  prosecution,  see  Criminal  Law,  §  753. 
Requests  for,  see  Criminal  Law,  §  825 ;  Tibial,  VII,  E. 
Review  of  on  appeal,  see  Appeal,  §§  838,  1089. 
Waiver  of  objections  to,  see  Criminal  Law,  §  1038. 

INSTRUMENTS. 

See  Alteration  of  Instruments  ;  Lost  Instruments. 

INSURER. 

Common  carrier  insurer  of  goods  shipped,  see  Carriers,  §  108. 

INTENT. 

See  Forgery,  §  5. 

An  element  of  larcency,  see  Larcency,  §  3. 

Felonious  intent,  see  Larcency,  §  3 ;  Fradulent  Conveyances,  f  198. 

In  alteration  of  instruments,  see  Alteration  of  Instruments,  §  11. 

Of  breaking,  see  Burglary,  §  31. 

Of  debtor,  see  Assignments  for  Benefit  of  Creditors,  §  107 

Of  parties  to  contract,  see  Contracts,  §  147. 

Of  testator,  see  Wills,  |§  438,  440. 

Parol  evidence  of,  see  Evidence,  §  461. 

To  defraud,  see  Fraudulent  Conveyances,  SS  63,  68. 

To  make  advancements,  see  Descent  and  Distribution,  I  98. 

To  revoke  will,  see  Wills,  I  170. 

Evidence  of,  see  Evidence,  8  108. 

INTEREST. 

See  Usury. 

Calculation  of  interest,  see  Bills  and  Notes,  §  125. 

On  account,  see  Account,  §  1. 

Liability  of  guardian  for  interest  on  ward's  money,  see  Guardian  and 

Ward,  f  54. 
Promise  to  pay  interest,  see  Bills  and  Notes,  §  125. 
Rate,  see  Interest,  §§  28-37. 
Recovery,  see  Interest,  §§  61-65. 

Rights  and  liabilities  in  general,  see  Interest,  S§  1-23. 
Time  and  computation,  see  Interest,  §§  39-60. 

When  chargeable  against  executor  or  administrator,  see  Executors  and 
Administrators,  §  478. 

INTERLOCUTORY  ORDERS. 

Appeal  from,  see  Appeal,  §  67. 


1180  .  INDEX  [KY.  OPIN.  DIG.] 

INTERPLEADER. 
How  made  part  of  record  on  appeal,  see  Appeal,  S  683. 

INTERROGATORIES. 

To  Jury,  see  Trial,  IX,  B. 

INTERVENTION. 
See  Pabties,  S  37. 

In  attachment  proceeding,  see  Attachment,  §§  280,  290. 
Persons  entitled  to  intervene,  see  Pasties,  §§  40,  42. 

INTOXICATING  LIQUORS. 

Civil  damage  laws,  see  Intoxicating  Liquobs,  I  306. 
Criminal  prosecutions,  see  Intoxicatino  Liquors,  §§  199-241. 
Licenses  and  taxes,  see  Intoxicating  Liquors,  §i  45-106. 
liOcal  option,  see  Intoxicating  Liquors,  §8  28-41. 
Offenses,  see  Intoxicating  Liquors,  SS  132-174. 
Power  to  control  traffic,  see  Intoxicating  Liquors,  §§  5-6. 

INTOXICATION. 

As  defense,  see  Homicide,  8  28. 

Proof  of  to  rebut  inference  of  malice,  see  Homicide,  9  180. 

Respecting  validity  of  contract,  see  Contracts,  I  92. 

INVENTORY. 

Failure  of  administrator  de  bonis  non  to  file,  see  Executors  and  Admin- 
istrators, 9  62. 

INVESTMENTS. 

By  personal  representatives  of  deceased  person,  see  Executors  and  Admin- 
istrators, §  101. 
Of  ward's  money  by  guardian,  see  Guardian  and  Ward,  S  53. 

IRREGULARITIES. 

In  Judicial  sales,  see  Judicial  Sales,  §  37. 

ISSUES. 

Immaterial  issues,  see  Pleading,  §  371. 

JAILS. 

See  Prisons. 

(compensation  of  Jailer,  see  Prisons,  i  18. 

Duties  of  Jailer,  see  Prisons,  9  4. 
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JAILS— (Continued). 
Duty  of  county  to  provide,  see  Prisons,  §  1. 
Indictment  of  jailer  for  permitting  escape,  see  Escape,  S  9. 
Liability  of  accused  for  board  during  confinement,  see  Costs,  §  2d2. 

JEOPARDY. 

See  Criminal  Law,  VII. 

Discharge  of  Jury  without  verdict,  see  Criminal  Law,  f  181. 
Plea  of  former  jeopardy,  see  Criminal  Law,  i  292. 

JOINDER. 

See  Action,  III. 

Of  causes  of  action,  see  Action,  IS  43,  45,  46. 

Of  counts  in  indictment,  see  Indictment  and  Information,  §§  97,  126. 

Of  parties  defendants,  see  Parties,  II,  B. 

Of  parties  plaintiff,  see  Parties,  I,  B. 

Remedy  for  misjoinder,  see  Action,  §  43. 

JOINT  ADVENTURES. 

See  Partnership. 

Rights  and  liabilities  of  parties  as  to  third  persons,  see  Joint  Adventures, 
i  6. 

JOINT  TENANCY. 

Actions  by  or  against  joint  tenants,  see  Joint  Tenancy,  §  14. 

Mutual  rights,  duties  and  liabilities  of  joint  tenants,  see  Joint  Tenancy, 

8  7. 
Rights  and  liabilities  of  joint  tenant,  see  Joint  Tenancy,  §  11. 

JOURNALS. 

Of  city  council,  see  Municipal  Corporations,  fiS  99,  109. 

JUDGES. 

Appointment,  qualification,  and  tenure,  see  Judges,  S  3. 

Disqualification  to  act,  see  Judges,  fi  51. 

Mandating  county  judge  to  permit  school  commissioner  to  qualify,  see 

Mandamus,  I  27. 
Motives  of  judge  In  rendering  decision,  see  Trial,  f  387. 
Rights,  powers,  duties,  and  liabilities,  see  Judges,  §9  24-32. 
Special  or  substitute  judges,  see  Judges,  S§  14-16. 

JUDGMENT. 

See  Attachment,  S  117;  Bills  and  Notes,  §  540;  Cancellation  of  In- 
struments, 9  60;  Divorce,  IV,  F;  Ejectment,  99  113,  114,  117;  Equity, 
X;  Executors  and  Administrators,  99  255,  453;  Fraudulent  Convey- 
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JUDGMENT— (Continued). 
ANCES,  S  311;  GuABDiAN  AND  Wabd,  §  133;  Husband  and  Wife,  §  237 
Infants,  §  104;  Insolvency,  §  153;  Justices  of  the  Peace,  S  118 
MoBTOAGEs,  §  483;  Municipal  Cobpobations,  §  570;  Pabtition.  §  95 
Replevin,  §S  99,  100;  Tbusts,  §  265;  Vendob  and  Pubchaseb,  §  517 
Wills,  V,  J. 

Actions  on  Judgments,  see  Judgment,  §§  903-938. 

Affirmance  of  Judgment,  see  Appeal,  XVII,  B. 

Against  garnishee,  see  Gabnishment,  §S  174,  181. 

Against  insane  person,  see  Insane  Pexsonb,  §  100. 

Against  one  of  two  Joint  obligors,  see  Bills  and  Notes,  §  540. 

Against  railroad  company,  see  Cobpobations,  §  522. 

Against  trustee,  see  Tbusts,  S  375. 

Amendment  of  decree  rendered  at  former  term  of  court,  see  Equity,  S  429. 

Annulment  of  decree  for  divorce,  see  Divobce,  S  153. 

Appealable  Judgment,  see  Appeal,  §  73. 

Arrest  of  Judgment,  see  Cbiminal  LiAW,  §  970;  Labceny,  §  82. 

Assignment,  see  Judgment,  §  844. 

Based  on  allegation  and  proof,  see  Evidence,  §  99. 

By  confession,  see  Judgment,  §§  42-61. 

By  default,  see  Judgment,  §§  96-160. 

By  default  in  action  for  damages,  see  Damages,  §§  193,  198. 

Collateral  attack,  see  Judgment,  §§  470-521. 

Conclusiveness  of  adjudication,  see  Judgment,  §§  643-747. 

Conclusiveness  of  Judgment,  see  Appeal,  §  223. 

Confession  of  Judgment — Mental  incompetency,  see  Bills  and  Notes,  S  lOOi 

Construction  and  operation  in  general,  see  Judgment,  §§  525-528. 

Directing  sale  of  real  estate  by  executor  or  administrator,  see  Execttobs 
AND  Administbatobs,  |  345. 

Direction  of  Judgment  in  lower  court,  see  Appeal,  §  1176. 

Discharging  injunction,  interlocutory,  see  Appeal,  §  67. 

Entry,  record  and  docketing,  see  Judgment,  S§  248-272. 

Effect  of  Judgment  in  ejectment,  see  Ejectment,  §  117. 

Effect  on  Judgment  of  appeal  to  circuit  court,  see  Appeal,  §  3. 

Enjoining  enforcement  of  Judgment,  see  Injunction,  §§  25.  27,  110. 

Entry  after  expiration  of  Judge's  term  of  office,  see  Judges,  §  31. 

Equitable  relief,  see  Judgment,  §§  414-446. 

Final  Judgment,  see  Cbiminal  Law,  §  1023. 

Final  Judgment  rendered  by  Court  of  Appeals,  see  Appeal,  §  1175. 

Finality  of  Judgment,  see  Appeal,  §§  66,  79. 

Foreclosure  of  mortgage,  see  Mobtgages,  9S  483,  485. 

Foreign  Judgment,  see  Judgment,  §S  813-822. 

For  improvement  assessment,  see  Municipal  Cobpobations,  §  570. 

For  costs,  see  Costs,  §  98. 

For  partition,  see  Pabtition,  §  112. 

Ground  for  arrest  of  Judgment,  see  Cbiminal  Law,  §  967. 

In  action  by  surety  against  principal,  see  Pbincipal  and  Subety,  §  190. 
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JUDGMENT— (Continued) . 
In  action  on  guardian's' bond,  see  Guardian  and  Wabd,  §  182. 
In  attachment  proceedings,  see  Attachment,  |§  194,  217. 
In  detinue,  see  Dethnue,  §  25. 

In  suit  to  foreclose  vendor's  lien,  see  Vendor  and  Purchaser,  §  285. 
Intermediate  and  Interlocutory  decisions,  see  Appeal,  §  67. 
Lien,  see  Judgment,  §§  754-800. 
Lien  of  judgment  for  alimony,  see  Divorce,  §  256. 
Limitation  of  action  on  Judgment,  see  Limitation  of  Actions,  §  25. 
Merger  and  bar  of  causes  of  action  and  defeness,  see  Judgment,  §9  540- 

801. 
Merger  of  note  into  Judgment,  see  Bills  and  Notes,  §  540. 
Modification  of  decree  for  divorce,  see  T)ivorce,  §  164. 
Motion  in  arrest  of  Judgment,  see  Criminal  Law,  §§  967,  974. 
Nature  and  essentials  in  general,  see  Judgment,  §§  5-21. 
Of  Court  of  Appeals  equivalent  to  mandate,  see  Appeal,  §  1186. 
On  bail  bond,  see  Bail,  §  93. 
On  conflicting  evidence,  see  Appeal,  §  1011. 
On  consent,  offer,  or  admission,  see  Judgment,  §§  71-90. 
On  motion  or  summary  proceedings,  see  Judgment,  §  182. 
On  trial  of  issues,  see  Judgment,  §§  199-247. 
Opening  or  vacating,  see  Judgment,  §§  339-401. 

Persomri  Judgment  against  discharged  bankrupt,  see  Bankruptcy,  §  435. 
Personal  Judgments  against  infants,  see  Infants,  §  104. 
Personal  Judgment  against  married  women,  see  Husband  and  Wife,  §  238. 
Power  of  Court  of  Api)eals  to  modify  Judgment  or  order,  see  Appeal,  §  1146. 
Premature  decision,  see  Appeal,  §  1168. 
Rendition,  form  and  entry  of,  see  Appeal,  XVII,  E. 
Reversal  by  Court  of  Appeals,  see  Appeal,  XVI I,  D. 
Reversal  of  Judgment  in  criminal  case,  see  Criminal  Law,  §  1180. 
Second  personal  Judgment,  see  Execution,  §  420. 
Suspension,  enforcement,  and  revival,  see  Judgment,  §|  852-860. 
When  Judgment  in  criminal  case  will  not  be  disturbed,  see  Criminal  Law, 

§  1157. 

JUDICIAL  NOTICE. 

See  Evidence,  I;  Pleading,  §  6. 

As  to  United  States  treasury  notes,  see  Counterfeiting,  §  16. 
By  Court  of  Appeals  of  papers  not  part  of  record,  see  Appeal,  §  836. 
Of  indivisibility  of  city  lot,  see  Partition,  §  77. 

That  original  books  and  papers  used  on  trial  have  been  destroyed  by  fire, 
see  Appeal,  I  906. 

JUDICIAL  SALES. 

Advertisement  of  sale  by  court  commissioner,  see  Court  Commissioners, 

f  4. 
Invalidity  of  sale,  see  Court  Commissioners,  §  4. 
Sale  of  land  by  court  commissioners,  see  Court  Commissioners,  §  4. 
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JURISDICTION. 
See  Pebjubt,  §  9. 

Action  of  ejectment,  see  Ejectment,  §  36. 

Amount  In  controversy,  see  Appeal,  §f  47,  49,  55;  Courts,  §§  119,  167. 

Appellate  Jurisdiction,  see  Appeal,  II. 

Concurrent  and  conflicting  Jurisdiction,  see  Courts,  VIII. 

Courts  of  appellate  Jurisdiction,  see  Courts,  VI. 

Courts  of  general  Jurisdiction,  see  Courts,  III. 

Courts  of  limited  or  inferior  Jurisdiction,  see  Courts,  IV. 

Effect  of  set-off  and  counterclaim  on  amount  in  controversy,  see  Appeal, 

I  51. 
Exclusive  Jurisdiction  of  circuit  courts,  see  Courts,  §  183. 
In  action  by  assignee  of  note,  see  Assignments,  §  127. 
In  criminal  cases,  see  Criminal  Law,  IV. 
Limited  Jurisdiction,  see  Criminal  Law,  S  102. 
Not  matter  of  agreement  of  parties,  see  Courts,  S  22. 
Of  actions  involving  real  estate,  see  Courts,  II  3,  18. 
Of  appellate  court  on  appeal  from  county  court,  see  Appeal,  I  24. 
Of  circuit  court,  see  Courts,  I  3. 

Of  condemnation  proceedings,  see  Eminent  Domain,  I  172. 
Of  court  commissioner,  see  Court  Commissioners,  §  4. 
Of  Court  of  Appeals — ^Amount  in  controversy,  see  Appeal,  II  45,  46,  49. 
Of  courts  of  equity,  see  Equity,  I  3. 
Of  garnishee,  see  Garnishment,  I  76. 
Of  non-residents  of  county,  see  Courts,  I  10. 
Of  offense  of  passing  counterfeit  notes  on  national  bank,  see  Couirio- 

feitino,  I  14. 
Of  state  court  over  insolvent  debtor,  see  Assignments  for  Benefit  or 

Creditors,  I  274. 
Of  state  court  over  trustee  in  bankruptcy,  see  Bankruptcy,  I  296. 
Of  suits  for  divorce,  see  DrvoRCE,  S  58. 
Of  suits  in  equity,  see  Equity,  II  1,  3. 

Of  trial  court  as  affecting  'right  on  appeal,  see  Appeal,  I  20. 
Over  deceased's  estate,  see  Execut(»8  and  ADMimsiSATins*  I  485. 
Over  suit  by  taxpayer  for  reimbursement  for  taxes  paid,  see  Courts,  I  182. 
Prosecution  for  gaming,  see  Gaming,  I  82. 

Reduction  of  Judgment  by  remission  or  amendment,  see  Appeal,  I  62. 
Restraining  grantee  from  selling  land,  see  Injunction,  I  110. 
Shown  by  record,  see  Appeal,  I  493. 
Suits  for  divorce,  see  Divorce,  IV. 

Termination  of,  see  Criminal  Law,  |  240.  * 

Transfer  of  cause  by  agreement  from  quarterly  to  circuit  court,  see  Coubts, 

122. 
Transfer  of  cause  from  county  court  to  circuit  court  by  agreement  of 

parties,  see  Courts,  I  26. 
Waiver  of  right  to  object  to,  see  Appeal,  I  20. 
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JURY. 

See  Gbakd  Jubt. 

Competency  of  Jurors,  challenges,  and  objections,  see  Jury,  §§  90-136. 

Custody,  conduct  and  deliberations  of  Jury,  see  Tbial,  VIII. 

Discharge  of  Jury  without  verdict,  see  Cbiminal  I^w,  §  181. 

Impaneling  for  trial  and  oath,  see  Jury,  §  148. 

Lodging  Jury  in  hotel,  see  Trial,  S  302. 

Misconduct  of,  see  Tbial,  §  304. 

Right  to  trial  by  Jury,  see  Juby,  §§  12-27. 

Separation  of,  see  Appeal,  §  1069;  Trial,  §  303. 

Separation  of  Jury  during  trial  of  capital  case,  see  Cbiminal  Law,  §  854. 

Submission  of  issue  of  fact  in  equitable  action,  see  Equity,  i  376. 

Summoning,  attendance,  discbarge,  and  compensation,  see  Juby,  S  77. 

View  by  Jury,  see  Tbial,  §  28. 

JUSTICES  OF  THE  PEACE. 

Amendment  of  Judgment  of,  see  Appeal,  §  885. 

Levy  on  and  sale  of  pawned  goods,  see  Pawnbbokebs,  §  5. 

JUSTIFICATION. 
For  homicide,  see  Homicide,  §  151. 

KNOWLEDGE. 

By  grantee  of  insolvency  and  indebtedness  of  grantor,  see  Fraudulent 
Conveyances,  §  156. 

LABORERS'  LIENS. 

See  Mechanics*  Liens. 

LACHES. 

See  Equity,  II;  Husband  and  Wife,  i  149;  Limitation  of  Actions; 
MoBTGAGES,  I  425;  Trusts,  §  292. 

Gross  laches  in  proceedings  for  new  trial,  see  New  Trial,  S  115. 

Negligence  in  bringing  action  on  note,  see  Limitation  of  Actions,  §  25. 

Of  administrator  resulting  in  loss  of  assets,  see  Executors  and  Admin- 
istrators, f  118. 

Presentation  of  claims,  see  Assignments  for  Benefit  of  Creditors,  §  300. 

LANDS. 

See  Public  Lands;  Real  Property. 

LANDLORD  AND  TENANT. 

See  Covenants  ;  Judgments,  §  800 ;  Use  and  Occupation. 
Buildings  erected  on  premises  by  agent,  see  Property,  f  3. 
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LANDLORD  AND  TENANT— (Continued). 

Cbami^erty  as  between  landlord  and  tenant,  see  Chamfebtt  and  Main- 
tenance, §  3. 

Covenants  running  with  land,  see  Covenants,  §  53. 

Estate  for  years  inferior  to  life  estate  and  estate  of  inheritance,  see  Es- 
tates, §  1. 

Fixtures  as  between  landlord  and  tenant,  see  Fixtubes,  §  15. 

Landlord's  title  and  reversion,  see  Landlord  and  Tenant,  §§  50-66. 

Leasehold  interest  subject  to  execution,  see  Execution,  §  34. 

Leases  and  agreements  in  general,  see  Landlobd  and  Tenant,  If  2649. 

I^eases  required  to  be  in  writing,  see  Frauds,  Statute  of,  §  57. 

Liability   for  failure   to   levy  distress  warrant,   see   Sheriffs  and  Con- 
stables, §  106. 

Lien  on  rents,  see  Attachment,  §  184. 

Mining  leases,  see  Mines  and  Minerals,  II,  C. 

Nature  of  mining  lease,  see  Mines  and  Minerals,  §  56. 

Premises,   and  enjoyment  and   use   thereof,   see  Landlord  and  Tenant, 
§§  128-172. 

Railroad  lease,  see  Railroads,  §  259. 

Rents  from  lease  of  wife's  separate  property,  see  Husband  and  Wife, 
§  125;  Mortgages,  §  547. 

Re-entry  and  recovery  of  possession  by  landlord,  see  Landlord  and  Ten- 
ant, §§  277-297, 

Rent  and  advances,  see  Landlord  and  Tenant,  §§  181-270. 

Renting  on  shares,  see  Landlord  and  Tenant,   §§  322-331. 

Right  to  rents  accruing  on  estate  of  deceased,  see  Descent  and  Distbibu- 
TION,  §  52. 

Tenancies  at  will  and  at  sufferance,  see  Landlord  and  Tenant,  I§  117-118. 

Tenancies  from  year  to  year  and  month  to  month,  see  Landlord  and  Ten- 
ant, §  116. 

Terms  for  years,  see  Landlord  and  Tenant,  §§  72-110. 

Trespass  in  execution  of  distress  warrant,  see  Trespass,  §  9. 

LARCENY. 

See  Burglary;  Receiving  Stolen  Goods. 

Instruction  as  to  consideration  of  testimony  of  accomplice,  see  Criminal 

Law,  §  780. 
Not  a  degree  of  robbery,  see  Robbery,  §  6. 
OfiTenses  and  responsibility  therefor,  see  Larceny,  §S  1-23. 
Prosecution  and  punishment,  see  Larceny,  §§  28-85. 
Robbery  and  larceny  not  degree  of  same  oflfense.  see  Crim;inal  Law,  §  28. 

LAW  AND  FACT. 


Conclusions  of  pleader,  see  Pleading,  §§  8,  9. 
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LAW  OF  CASE. 

Former  decision  of  Court  of  Appeals,  see  Appeals,  §§  1193,  1195;  Court, 

§§  91,  99. 
On  second  appeal,  see  Appeal,  §  1097. 

LEADING  QUESTIONS. 

See  Witnesses,  §  239. 

LEASE. 

See  Landlobd  and  Tenant,  II. 

For  term  of  years,  see  LiANdlobd  and  Tenant,  IV. 

In  name  of  married  women,  see  Husband  and  Wife,  §  134. 

Mining  leases,  see  Mines  and  Minerals,  II,  C. 

Nature  of  mining  lease,  see  Mines  and  Minerals,  §  56. 

Of  ward's  property,  see  Guardian  and  Ward,  §  44. 

Right  of  husband  to  lease  wife's  real  estate,   see  Husband  and  Wife, 

9  137. 
When  required  to  be  in  writing,  see  Frauds,  Statute  of,  §  57. 

LEGATEES. 

See  Wills,  VI,  B. 

Contribution  between,  see  Descent  and  Distribution,  §  81. 

Interest  subject  to  execution,  see  Execution,  §  45. 

Liability  to  estate,  see  Executors  and  Administrators,  §  294. 

Mutual  rights  and  liabilities  of,  see  Descent  and  Distribution,  §  81. 

Rights  and  liabilities  of,  see  Wills,  VII. 

When  bond  required  of,  see  Descent  anl  Distribution,   §  73. 

LEGISLATURE. 

Awarding  costs  in  election  contest,  see  Elections.  I  306. 
Delegation  of  legislative  power,  see  Constitutional^  Law,  §  59. 

LETTERS. 

Sufficiency  as  memorandum,  see  Frauds,  Statute  of,  §  99. 

LEVY. 

Indorsement  of  on  execution,  see  Execution,  §  138. 
Of  attachment,  see  Attachment,  §  175. 
Of  execution,  see  Execution,  §§  123,  124,  126. 
Of  taxes,  see  Taxation,  V. 

LEWDNESS. 

Indictment  or  information,  see  Lewdness,  §  4. 
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LIBEL  AND  SLANDER. 

Actions,  see  Libel  and  Slandeb,  §§  71-124. 
Justiflcation  and  mitigation,  see  Libel  and  Slander,  §  56. 
Slander  of  property  or  title,  see  Libel  and  Slandeb,  §  139. 
Words  and  acts  actionable  and  liability  therefor,  see  Libel  a:«d  Slandex, 
§§  3-26. 

LICENSES. 

See  Intoxicating  Liquobs,  IV. 

Brokers*  license,  see  Bbokebs,  §  3. 

For  occupations  and  privileges,  see  Licenses,  §§  2-32. 

In  respect  of  real  property,  see  Licenses,  S§  43-59. 

Peddlers*  license,  see  Hawkebs  and  Peddlebs,  §  2. 

To  keep  tavern,  see  Intoxicating  Liquobs,  §  59. 

To  manufacture  and  sell  patented  articles,  see  Patents,  §  212. 

To  sell  intoxicating  liquors,  see  Intoxicating  Liquobs,  IV. 

Transfer  of  liquor  license,  see  Intoxicating  Liquobs,  §  103. 

LIENS. 

See  Mechanics'  Liens;  Patents,  X,  C;   Sales,  §  82;  Vendob  and  Pub- 

chabeb,  §  337. 
Actions,  see  Liens,  §  22. 

Attachment  lien,  see  Attachment,  9S  177,  178. 
Attorney's  lien,  see  Attobney  and  Client,  IV,  B. 
Chattel  mortgage  lien,  see  Chattel  Mobtgages,  §  133. 
Court  officers  have  no  lien  for  fees  on  subject-matter  of  litigation,  see 

Counties,  §  68. 
Creation  by  contract,  see  Liens,  8  2. 
Enforcement,  see  Liens,  §  17. 
Equitable  liens,  see  Liens,  8  7. 

Extinguishment  of  lien,  see  Chattel  Mobtgages,  §  133. 
For  dower  interest,  see  Doweb,  I  116. 

For  improvements  made  by  sub-lessee,  see  Landlobd  and  Tenant,  I  157. 
For  labor  and  supplies  to  railroad,  see  Railboads,  §  159. 
For  money  advanced,  see  Sales,  VII,  B. 

For  municipal  assessments,  see  Municipal  Cobfobations,  S  519. 
For  public  improvement,  see  Municipal  Cobpobations,  §  525. 
For  purchase-money  at  tax  sale,  see  Taxation,  8  740. 
For  state  taxes  superior  to  lien  for  municipal  assessment,  see  Municipal 

Cobpobations,  8  268. 
Judgment  liens,  see  Judgment,  XV. 

Landlord's  lien,  see  Landlobd  and  Tenant,  VIII,  C,  8  328. 
Mortgage  lien,  see  Mobtgages,  III,  D. 
Of  agent,  see  Pbincipal  and  Agent,  8  90. 
Of  attorney,  see  Attobney  and  Client,  IV,  B. 
Of  bank  on  stock  not  paid  for,  see  Banks  and  Banking,  8  42. 
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LIENS— (Continued). 
Of  brokers,  see  Bbokebs,  IV. 

Of  creditor,  see  Assignments  fob  Benefit  of  Cbeditobs,  §  334. 
Of  execution,  see  Execution,  IV,  S9  106,  107. 
Of  garnishment,  see  Garnishment,  V,  i  112. 

Of  levy  of  taxes  for  city  purposes,  see  Municipal  Ck)BPOBATiON8,  9  975. 
Of  partner  on  partnership  real  estate,  see  Pabtnebship,  S  309. 
Of  purchaser  at  tax  sale,  see  Taxation,  I  732. 
On  goods  sold,  see  Sales,  §  227. 
Priorities,  see  Liens,  9  12. 

Priority  between  attachment  liens,  see  Attachment,  9  179. 
Priority  between  attachment  lien  and  attorney's  lien,  see  Attobney  and 

Client,  9  184. 
Priority  between  attachment  and  other  liens,  see  Attachment,  99  23,  180, 

286. 
Priority  between  chattel  mortgage  and  other  liens,  see  Chattel  Mobtgages, 

9  138. 
Priority  of  lien  for  money  advanced  over  vendor's  Hen,  see  Sales,  9  308. 
Priority  of  liens,  see  Attachment,  99  178,  254. 

Priority  of  purchase-money  mortgage,  see  Vendob  and  Pubchaseb,  9  260. 
Statutory  liens,  see  Liens,  9  8. 

Subject-matter  to  which  lien  attaches,  see  Liens,  9  11. 
Tax  liens,  see  Taxation,  VI,  9  509. 
Under  bill  of  sale,  see  Sales,  9  137. 
Vendor's  lien,  see  Vendob  and  Pubchaseb,  VI,  A. 
Waiver  of  landlord's  lien,  see  Landlobd  and  Tenant,  9  254. 
Waiver,  loss  or  discharge,  see  Ijens,  9  16. 

LIFE  ESTATES. 

See  Deeds,  9  129;  Do  web;  Homestead;  Remaindebs;  Wills,  9  613. 
Creation  and  existence  in  general,  see  Life  Estates,  9  3. 
Repairs  and  improvements,  see  Lirs  Estates,  9  17. 
Sale  of  property  under  order  of  court,  see  Life  Estates,  9  27. 
Sales  and  conveyances  by  life  estate,  see  Life  Estates,  9  23. 
With  power  of  sale,  see  Wills,  99  613,  616. 

LIFE  TABLES. 
Admissibility  of,  see  Evidence,  9  364. 

LIMITATION  OF  ACTIONS. 

See  Cubtesy;  Laches;  Mobtgaoes,  9  425;  Tbusts,  9  17. 

Acknowledgment,  new  promise,  and  part  payment,  see  Limitation  of  Ac- 
tions, 99  140-152. 

Action  for  relief  from  fraud,  see  Fbaud,  9  38. 

Action  on  account  between  landlord  and  tenant,  see  Landlobd  and  Tenant, 
9  227. 


1190  INDEX  [KY.  OPIN.  DIG.] 

LIMITATION  OF  ACTIONS— (Continued). 
Action  on  bond,  see  Principal  and  Subety,  §  149. 
Action  on  continuing  trust,  see  Pbincipal  and  Subett,  9  190. 
Action  to  set  aside  fraudulent  conveyances,  see  Fbaudulent  Ck)NTEYANCE8, 

9  248. 
Computation  of  period  of  limitation,  see  Limitation  of  Actions,  99  43-127. 
Concealment  as  affecting  running  of  statute,  see  Fbaud,  9  38. 
Of  action  against  corporation,  see  Cobpobations,  9  504. 
Operation  and  effect  of  bar  by  limitation,  see  Limitation  of  Acnovs, 

99  165-171. 
Plea  of  limitations,  see  Pbincipal  and  Subett,  9  137. 
Pleading  statute  against  cestui  que  trust,  see  Tbubts,  9  365. 
Pleading,  evidence,  trial,  and  review,  see  Limitation  of  Actions,  99  176-193. 
Set-off,  see  Set-off  and  Countebclaim,  9  1. 
Statutes  of  limitation,  see  Limitation  of  Actions,  99  2-41. 
Sufficiency  of  acknowledgment  to  take  accounts  out  of  statute,  see  Account, 

9  19. 
When  statute  begins  to  run  against  married  women,  see  Husband  and 

Wife,  9  220. 

LIMITATION  OF  LIABILITY. 

By  contract  with  carrier,  see  Cabbiebs,  9  147. 

Contract  against  negligence  of  carrier  invalid,  see  Cabbiebs,  9  150. 

LIQUIDATED  DAMAGES. 
See  Damages,  9  76. 

LIS  PENDENS. 

Actions  affecting  rights  to  property  involved  therein,  see  Lis  Pendens,  §  3. 
Commencement  and  pendency  of  action,  see  Lis  Pendens,  9  6. 
Notice  of  pendency  of  action,  see  Lis  Pendens,  9  12. 
Operation  and  effect  in  general,  see  Lis  Pendens,  9  22. 
Persons  bound  by  Judgment  or  decree,  see  Lis  Pendens,  9  25. 
Purchasers  pending  suit,  see  Lis  Pendens,  9  23. 

LOAN. 

See  Contbacts,  9  194. 

By  guardian,  see  Guabdian  and  Wabd,  9  56. 

Executor  not  required  to  loan  money  belonging  to  estate,  see  Executoss 

and  Administbatobs,  9  106. 
To  firm  by  partner,  see  Pabtnebship,  9  74. 

LOCAL  ACTION. 

Proceeding  to  enforce  performance  of  personal  duty,  see  Action,  9  16. 
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LOCAL  LAWS. 
See  Statutes,  §■  246. 

LOCAL  OPTION. 

See  Intoxicating  Lequobs,  III. 

LODGE. 

Liability  for  money  borrowed,  see  Associations,  §  19. 

LOGS  AND  LOGGING. 

Eu joining  cutting  and  removal  of  timber,  see  Injunction,  §  52. 
lilght  to  float  logs  on  navigable  stream,  see  Navigable  Waters,  §  15. 

LOST  INSTRUMENTS. 

Actions  on  lost  instruments,  see  Lost  Instbuments,  §  13. 
Establishing  contents  of  destroyed  will,  see  Wills,  §  234. 
Establisliment  and  restoration,  see  Lost  Instruments,  §  2. 
Evidence,  see  Lost  Instruments,  §  8. 
Filing  substitute  answer,  see  Recobds,  §  17. 
Loss  of  written  instrument,  see  Lost  Instbuments,  §  1. 
Probate  of  lost  or  destroyed  will,  see  Wills,  V,  C. 
Supplying  lost  pleading,  see  Pleading,  §  340. 
Supplying  lost  records,  see  Recobds,  §  17. 

LOTTERIES. 

Criminal  responsibility,  see  Lottebies,  §§  28-30. 
Lottery  franchises,  contracts,  and  transactions,  see  Lottebies,  §  15. 
Raising  school  funds  by  lottery,  see  Statutes,  §  122. 
Regulation  and  prohibition,  see  Lottebies,  §§  1-5. 

MAINTENANCE. 

See  Champebty  and  Maintenance. 

Definition,  see  Guabdian  and  Wabd,  §  30. 

Devise  upon  consideration  of,  see  Wills,  §  620. 

Of  infant  children  of  deceased,  see  Executobs  and  Administbatobs,  §  173. 

Of  ward,  see  Guabdian  and  Wabd,  S  30. 

Of  wife  pending  suit  for  divorce,  see  Divobce,  §  196. 

Provision  for  by  will,  see  Wills,  §  730. 

Kepudiation  of  contract  for,  see  Descent  and  Distbibution,  §  92. 

MALICE. 

See  Homicide,  S§  10,  13;  Malicious  Pbosecution,  III. 
Allegation  of  proof  of,  see  Malicious  Pbosecution,  §  60. 
Element  of  slander,  see  Libel  and  Slandeb,  §§  3.  5. 
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MALICE— (Continued) . 
Implication  of,  see  Homicide,  §  286. 
Instruction  as  to,  see  Criminal  Law,  §  172. 
Instruction  defining,  see  Homicide,  9  286. 

Proof  by  circumstantial  evidence,  see  Assault  and  B attest,  9  84. 
Proof  of,  see  Homicide,  99  146,  155. 

MALICIOUS  PROSECUTION. 

Actions,  see  Malicious  Prosecution,  99  46-72. 

Discharge  of  Jury  without  verdict,  see  Cbiminal  Law,  9  181. 

Malice,  see  Malicious  Prosecution,  9  29. 

Termination  of  prosecution,  see  Malicious  Prosecution,  9  34. 

Want  of  probable  cause,  see  Malicious  Prosecution,  99  15-25. 

MALPRACTICE. 
By  attorney,  see  Attorney  and  Client,  9  105. 

MANDAMUS. 

Jurisdiction,  proceedings,  and  relief,  see  Mandamus,  9  154. 

Mandating  county  Judge  to  subscribe  for  turnpike  stock,  see  Turnpikes  and 

Toll  Roads,  9  10. 
Mandatory  injunction,  see  Injunction. 
Nature  and  grounds  in  general,  see  Mandamus,  9  3. 
Subject  and  purposes  of  relief,  see  Mandamus,  99  24-72. 

MANDATE. 

Duty  to  enter  of  record  in  trial  court,  see  Appeal,  9  1191. 
Judgment  of  Court  of  Appeals,  equivalent  to,  see  Appeal,  9  1186. 
Of  Court  of  Appeals,  see  Appeal,  XVII,  F. 

MANSLAUGHTER. 

See  Homicide,  III,  99  33,  62. 
Erroneous  instruction  as  to,  see  Homicide,  9  309. 
Instructions  as  to,  see  Homicide,  99  288,  309. 
Involuntary,  see  Homicide,  9  34. 

MARK. 
Signature  by,  see  Signatures,  9  5. 

MARRIAGE. 

See  Bigamy;  Breach  of  Marriage  Promise. 
Common-law  requisites,  see  Marriage,  9  13. 
Essentials  in  general,  see  Marriage,  9  12. 
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MARRIAGE— (Continued).    ' 
iDstructioDS,  see  Mabbiage,  §  52. 

Of  executrix  or  administratrix,  see  Executors  and  Aoministbatobs,  9  31. 
Qaestions  for  Jury,  see  Mabbiage,  §  51. 
Weight  and  sufficiency  of  evidence,  see  Mabbiage,  §  50. 

MARRIED  WOMEN. 

See  Husband  and  Wife,  II,  III. 

Acknowledgment  by,  see  Acknowledgment,  §  25. 

Authority  to  mortgage  property,  see  Husband  and  Wife,  9  119. 

Contract  for  sale  of  real  estate,  see  Husband  and  Wife,  §  46. 

Disabilities  and  privileges,  see  Husband  and  Wife,  IV. 

Liability  for  purchase-price  of  land,  see  Husband  and  Wife,  9  79. 

Liability  of  separate  estate  for  husbaud*s  debts,  see  Husband  and  Wife, 
9  171. 

Personal  judgment  against,  see  Husband  and  Wife,  9  238. 

Power  to  sell  separate  estate,  see  Husband  and  Wife,  9  169. 

Proceedings  in  equity  to  subject  property  to  her  debts,  see  Husband  and 
Wife,  9  161. 

Rescission  of  contract,  see  Contbacts,  9  268. 

Kelease  of  dower  as  consideration  of  contract  with  husband  and  his  credi- 
tors, see  Husband  and  Wife,  9  80. 

Right  to  devise  property,  see  Wills,  9  27. 

Right  to  engage  In  business,  see  Husband  and  Wife,  I  92. 

Right  to  license  to  sell  intoxicating  liquors,  see  Intoxicating  Liquobs,  9  58. 

Testamentary  capacity,  see  Wills,  9  29. 

Testamentary  disposition  by,  see  Wili.s,  99  4,  27. 

When  coverture  does  not  prevent  running  of  statute  of  limitations,  see 
Limitation  of  Actions,  9  73. 

MARSHAL. 

Bond  of.  see  Officebs,  9  35. 

Duty  to  pay  over  public  money,  see  Municipal  Cobpobattons,  9  183. 
Rebuttal  of  presumption  of  malice,  see  Municipal  Cobpobations,  9  183. 
Removal  of  dangerous  animals  from  streets,  see  Municipal  Cobpobations, 
9  705. 

MARSHALING  ASSETS  AND  SECURITIES. 

Liens  or  claims  against  property  or  funds  of  different  persons,  see  Mab- 
SHALiNG  Assets  and  Secubihes,  9  5. 

MASTER  COMMISSIONERS. 

Report  and  exceptions  to,  see  Infants,  9  73. 

30 
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MATERIALMEN'S  LIENS. 

See  Mechanics*  Liens. 

MAYHEM. 

Nature  and  elements  of  offense,  see  Mayhem,  §  1. 

MAXIMS. 

He  who  comes  into  equity  must  come  with  clean  hands,  see  Equity,  W  3, 
10,  65. 

MEASURE  OF  DAMAGES. 

See  Damages,  VI. 

For  injury  to  property,  see  Damages,  §  103. 
Personal  injury  cases,  see  Damages,  VI,  A. 

MECHANICS'  LIENS. 

Assignment  of  lien  of  claim,  see  Mechanics*  Liens,  §  204. 

Building  erected  by  husband  on  wife*s  land,  see  Husband  and  Wife,  8  25. 

Enforcement,  see  Mechanics'  Liens,  §§  258-278. 

Lien  for  labor  and  supplies  furnished  railroad,  see  Railroads,  §  159. 

Nature,  grounds,  and  subject-matter  in  general,  see  Mechanics*  LmiB, 

99  9-12. 
Necessity  of  exceptions  to  rulings  on  evidence,  see  Appeal,  9  280. 
Operation  and  effect,  see  Mechanics*  Liens,  9  198. 
Proceedings  to  perfect,  see  Mechanics'  Liens,  99  117-121. 
Right  to  lien,  see  Mechanics*  Liens,  99  25-99. 
Waiver,  discharge,  release,  see  Mechanics*  Liens,  99  209-213. 

MASTER  AND  SERVANT. 

See  Appbentices. 

Liabilities  for  injuries  to  third  persons,  see  Masteb  and  Servant,  §  900. 

Master's  liability  for  injuries  to  servant,  see  Master  and  Servant,  K  90- 

295. 
Services  and  compensation,  see  Master  and  Servant,  99  68-80. 
The  relation,  see  Master  and  Servant,  99  1-40. 

MERGER. 

By  execution  of  deed,  see  Deeds,  9  94. 

Of  accounts  into  note,  see  Account,  9  1. 

Of  Judgment  on  appeal  to  circuit  court,  see  Appeal,  9  3. 

Of  leasehold  into  fee,  see  Landlord  and  Tenant,  9  60. 

Of  note  into  Judgment,  see  Bills  and  Notes,  9  540. 

MILITIA. 
Civil  liabilities  of  members  of  militia,  see  Militia,  9  19. 
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MINES  AND  MINERALS. 
Titles,  conveyances,  and  contracts,  see  Mines  and  Minerals,  §§  56-83. 

MISCONDUCT. 

As  ground  for  new  trial,  see  New  Trial,  II,  B. 

Of  attorney  in  argument  of  case,  see  Appeal,  §  248. 

Of  juror  as  ground  for  new  trial,  see  New  Trial,  II,  D. 

MISJOINDER 

Of  causes  of  action,  see  Action,  §  43. 

Of  parties  plaintifiT,  see  Parties,  §  85. 

Of  parties,  see  Parties,  §  75. 

Waiver  of  misjoinder  of  actions,  see  Action,  §  45. 

MISREPRESENTATION. 
As  to  boundaries  of  land,  see  Contracts,  §  258. 

MISTAKE. 

As  ground  for  new  trial,  see  New  Trial,  §  91. 

As  ground  for  reformation  of  instrument,  see  Reformation  of  Instru- 
ments, §  17. 

As  to  quantity  of  land  sold,  see  Vendor  and  Purchaser,  §§  32,  34,  60,  65. 

Correction  of  mistake  in  award,  see  Arbitration  and  Award,  §  63. 

Equity  jurisdiction  of,  see  Eqihty,  9  5. 

Ground  for  reformation  of  instrument,  see  Reformation  of  Instruments, 
§§  15,  19. 

In  draft  of  deed,  see  Deeds,  §  69. 

In  execution  of  deed,  see  Deeds,  §  69. 

In  issuing  bond,  see  Bonds,  §  48. 

In  order  of  Judicial  sale,  see  Judicial  Sales,  §  37. 

Limitation  of  action  for  fraud  or  mistake,  see  Limitation  of  Actions,  §  60. 

Payment  by,  see  Payment,  S  78. 

Relief  from  mistake  in  contract,  see  Contracts,  §  93. 

MITIGATION. 

Of  damages,  see  Libel  and  Slander,  §  111. 

MODIFICATION. 

Power  of  Court  of  Appeals  to  modify  Judgment  or  order,  see  Appeal,  §  1146. 

MONEY. 

Iiegal  tender,  see  Tender,  §  10. 
Meaning  of,  see  Wills,  §  566. 
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MONEY  LENT. 
Nature  and  grounds  of  obligation,  see  Money  Lent,  §  1. 

MONEY  PAID. 

Nature  and  grounds  of  obligation,  see  Money  Paid,  i  1. 
Persons  entitled,  see  Money  Paid,  9  4. 

MONEY  RECEIVED. 

Money  wrongfully  obtained,  see  Money  Receiyed,  §  8. 
Persons  entitled,  see  Money  Received,  S  13. 

MORTGAGES. 

See  Acknowledgment;  Chattel  Mobtgages;  Covenants;   Pledges. 

Assignment  of  mortgage  or  debt,  see  Mortgages,  §§  234-257. 

Authority  of  married  women   to  mortgage  property,   see   Husband  aud 
Wife,  S  119. 

By  corporation,  see  Corporations,  9  475. 

Burden  of  proof  in  suit  to  set  aside  mortgage  as  fraudulent,  see  Fraudu- 
lent Conveyances,  §  270. 

Cancellation  of  release  of  mortgage,  see  Cancellation  of  Mortgages,  §  2. 

Conditions  precedent  to  cancellation  of  mortgage,  see  Cancellation  of  In- 
struments, §  21. 

Construction  and  operation,  see  Mortgages,  §§  109-181. 

Conveyance  by  wife  as  security  for  husband's  debt,  see  Husband  and  Wife, 
§§  157,  159. 

By  wife  to  secure  husband*s  debt,  see  Husband  and  Wife,  5  69. 

Equity  of  redemption  subject  to  execution,  see  Execution,  §  36. 

Estoppel  by,  see  Estoppel,  §  29. 

Executed  by  married  women,  see  Husband  and  Wife,  §  85. 

Executed  in  another  state  on  lands  In  this  state,  see  Contracts,  §  2. 

Foreclosure  by  action,  see  Mortgages,  §§  394-600. 

Foreclosure  by  exercise  of  power  of  sale,  see  Mortgages,  §  372. 

Foreclosure  proceeding  against  husband  and  wife,  see  Homicide,  §  212. 

Limitation  of  action  on  sealed  instruments,  see  Limitation  of  Actions, 
§  22. 

Of  homestead,  see  Homesteads,  §  115. 

Of  mortgagee,  see  Estoppel,  §  94. 

Payment  or  performance  of  condition,  "release  and  satisfaction,  see  MoK^ 
GAGES,  §§  298-315. 

Priority  between  attachment  and  mortgage  lien,  see  Attachment,  §  180. 

Priority  of  purchase-money  mortgage,  see  Vendor  and  Purchaser,  i  260. 

Railroad  mortgage,  see  Railroads.  §  162. 

Record  of  deed  of  trust  constructive  notice,  see  Deeds,  S  79. 

Redemption,  see  Mortgages,  §  605. 

Requisites  and  validity,  see  Mortgages,  §§  1-88. 
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MORTGAGES— (Continued) . 
Scope  of  deed  of  trust,  see  Deeds,  §  111. 
Transfer  of  property  mortgaged  or  of  equity  of  redemption,  see  Mobtgages, 

S§  271-277. 
When  mortgage  lien  inures  to  benefit  of  surety,  see  Pbincipal  and  Sttbety, 
S  170. 

MORTUARY  TABLES. 

Admissibility  of,  see  Evn)ENCE,  9  364. 

MOTIONS. 

Construction  and  operation  of  orders  in  general,  see  Motions,  §  62. 
For  nonsuit,  see  Dismissal  and  Nonsuit,  §  44. 
Judgment  on  motion,  see  Judgment,  Y. 
Nature  of  proceeding,  see  Motions,  fi  1. 
Necessity  of  motion  presenting  objection,  see  Appeal,  §  236. 
Time  for  moving,  see  Motions,  S  10. 
To  correct  clerical  misprision,  see  Appeal,  S  73. 
To  quash  execution,  see  Execution,  §  159. 

Requiring  commonwealth  to  elect  upon  which  count  it  will  proceed,  see 
C^MiNAL  Law,  9  1162. 

MOTIVE. 
For  arson,  see  Abson,  9  31. 

Of  judge  in  rendering  decision,  see  Trial,  9  387. 

MUNICIPAL  CORPORATIONS. 

Actions,  see  Municipal  Cobpobations,  99  1017-1034. 

Contracts  in  general,  see  Municipal  Cobpobations,  99  226-244. 

Creation,  alteration,  existence,  and  dissolution,  see  Municipal  Cobpoba- 
tions, 99  8-38. 

Dedication  of  streets  and  alleys  by  filing  plat  showing  same,  see  Dedica- 
tion, 9  19. 

Enjoining  enforcement  of  order  of  common  council,  see  Injunction,  9  77. 

Goremmental  powers  and  functions  In  general,  see  Municipal  Cobpoba- 
tions, 9  57. 

Legislative  provisions  as  to  funds  and  revenues  of,  see  Constitutional 
Law,  9  50. 

Liability  of  city  for  damages  from  bite  of  vicious  dog,  see  Animals,  9  68. 

Lien  for  municipal  taxes  subordinate  to  Hen  for  state  taxes,  see  Taxation, 
9  500. 

Mandating  city  boards  and  ofllcers,  see  Mandamus,  9  66. 

Mandating  common  council  of  city  to  make  tax  lien,  see  Mandamus,  9  72. 

Mandating  water  company  to  furnish  adequate  supply,  see  Mandamus, 
9  154. 

Ofllcers,  agents,  and  employes,  see  Municipal  Cobpobations,  99  126-185. 

Petition  by  city  to  subject  property  to  tax  sale,  see  Pleading,  9  8. 
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MUNICIPAL  CORPORATIONS— (Continued). 

Police  power  and  regulation,  see  Municipal  Cobfobations,  §§  632-684. 
Tower  of  city  to  collect  for  wliarfage  privileges,  see  Whabves,  S  15. 
Presumption  that  emergency  existed  for  suspension  of  rule  and  adoption 

of  improvement  ordinance  on  first  reading,  see  Appeal,  fi  907. 
Proceedings  of  council  or  otber  governing  body,  see  Municipal  Corfoba- 

TioNS,  §§  99-122. 
Public  improvements,  see  Municipal  Cobpobations,  §§  269-588. 
Public  water  supply,  see  Watebs  and  Wateb  Ck)UBSE8,  §  9. 
8a1e  of  lots  with  reference  to  plat,  see  Dedication,  9  49. 
Torts,  see  Municipal  Cobpobations,  §§  723-831. 
Use  and  regulation  of  public  places,  property  and  works,  see  Municipal 

Cobpobations,  S§  655-705. 

MURDER. 

See  Homicide. 

Instruction  as  to,  see  Homicide,  §  308. 

MUTUAL  ACCOUNTS. 
See  Account,  S  5. 

MUTUAL  COMPANIES. 
See  Inbubance,  II,  B. 

MUTUAL  PROMISES. 

As  consideration  for  contract,  see  Contbacts,  §  55. 

NAMES. 

Idem  sonans,  see  Attachment,  §  286. 

Identity,  see  Names,  §  14. 

Initials,  see  Names,  §  6. 

Requisites  and  sufficiency,  see  Names,  §  1. 

NAVIGABLE  WATERS. 
Klght  of  public,  see  Navigable  Watebs,  9§  15-22. 

NECESSARIES. 

See  GuABDiAN  and  Wabd,  §  117;  Husband  and  Wife,  §  151. 
Contract  for,  by  Infant,  see  Infants,  §  50. 
Liability  of  husband  for,  see  Husband  and  Wife,  §  19. 
Liability  of  wife's  estate,  see  Husband  and  Wife,  §  151. 
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NEGLIGENCE. 

See  Ck>NTBiBUTOBY  Negligence. 

Actions,  see  Negligence,  §§  107-139. 

Acts  or  omissions  constituting  negligence,  see  Negligence,  §§  2-23. 

Contributory  negligence,  see  Negligence,  §S  68-83. 

Contributory  negligence  of  servant,  see  Master  and  Servant,  III,  G. 

Excessive  speed,  see  Cabbiebs,  §  317. 

In  construction  of  sewer,  see  Municipal  Cobpobations,  §  831. 

Liability  of  executor  for,  see  Executors  and  Administbatobs,  §  389. 

Inability  of  servant  to  master  for  negligence,  see  Masteb  and  Sebvant, 

§  68. 
Of  agents  and  servant  of  carriers,  see  Cabbiebs,  §  118. 
Of  attorney,  see  Attobney  and  Client,  §  105. 
Of  bank  cashier,  see  Banks  and  Banking,  §  53. 
Of  bailee,  see  Bailment,  §§5,  10. 

Of  commission  merchant,  see  Pbincipal  and  Agent,  §  79. 
Of  factor,  see  Pbincipal  and  Agent,  §  79. 
Of  master  of  boat,  see  Shipping,  S  78. 

Of  principal  discharges  surety,  see  Pbincipal  and  Subety,  §§  121,  124. 
Of  railroad  company  presumed,  see  Railboads,  §  441. 
Opinion  evidence  as  to,  see  Evidence,  S  515. 
Railroad  company  held  only  for  willful  negligence  in  death  of  servant,  see 

Masteb  and  Sebvant,  §  240. 
Resulting  in  manslaughter,  see  Homicide,  §  74. 
Right  of  recovery  notwithstanding   contributory   negligence,   see   Street 

Railboads,  §  105. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

Alteration  of,  see  Altebation  of  Instbuments,  8  20. 

Nature  and  form  of,  see  Bills  and  Notes,  9  148. 

NEGROES. 

Separate  schools  for,  see  Schools  and  School  Distbicts,  S  13. 

NEW  TRIAL. 

See  Homicide,  IX. 

Costs  on,  see  Costs,  VII. 

Grounds,  see  New  Tbial,  §S  16-108. 

Motion  for  suspends  Judgment,  see  Judgment,  9  650. 

Nature  and  scope  of  remedy,  see  New  Tbial,  §§  6-10. 

Necessity  of  motion  for,  to  review  on  appeal,  see  Appeal,  9  281 ;  Cbiminal 

Law,  9  905. 
Of  suit  for  settlement  of  estate,  see  Executobs  and  Administbatobs,  9  452. 
On  order  of  Court  of  Appeals — Relntroductlon  of  evidence,  see  Appeal, 

9  1209. 
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NEW  TRIAL— (Continued). 
Power  of  Court  of  Appeals  to  order,  see  Appeal,  §  1209. 
Proceedings  to  procure  new  trial,  see  New  Tbial,  Sfi  109-168. 
Verdict  against  weight  of  evidence,  see  Appeal,  §  1177. 
Waiver  of  motion  for  new  trial,  see  Appeal,  8  794. 

NEWLY  DISCOVERED  EVIDENCE. 

As  ground  for  annulment  of  Judgment,  see  Judgment,  S  446. 

As  ground  for  new  trial,  see  Chimin al  Law,  SS  937,  939 ;  New  TsiiL,  II,  H. 

NEW  PROMISE. 

See  Limitation  of  Actions,  §  140. 

By  bankrupt  to  pay  discharged  obligation,  see  Bankruptcy,  8  434. 

NEXT  FRIEND. 

8ee  Infants,  8  76. 

Suit  by,  see  Infants,  88  76,  81. 

NON  EST  FACTUM. 
Plea  of,  see  Bills  and  Notes,  8  475;   Pleading,  8  123. 

NONJOINDER. 

Of  party  defendant,  see  Parties,  8  SI. 

NON-RESIDENT. 

Judgment  against,  see  Judgment,  §8  650,  667. 
Jurisdiction  of,  see  Courts,  8  10. 

NOTICE. 

See  Criminal  Law,  XIII;  Judicial  Notice;  Lis  Pendens. 
Actual  notice  of  possession  of  another,  see  Public  Lands,  8  142. 
Admission  of  legal  notice,  see  Landlord  and  Tenant,  8  279. 
By  surety  to  principal,  see  Principal  and  Surety,  8  126. 
Constructive  notice  of  amendment  of  pleading,  see  Pleading,  8  236. 
Duty  to  take  knowledge  of  special  acts  of  Legislature,  see  Statutes,  S  77. 
For  termination  of  tenancy  from  year  to  year,  see  Landlord  and  Tenaitt, 

8  116. 
Of  acceptance  of  guaranty,  see  Guaranty,  8  7. 
Of  application  for  maintenance,  see  Divorce,  8  208. 
Of  application  for  preliminary  injunction,  see  Injunction,  8  143. 
Of  assignment  of  claim,  see  Assignments,  8  57. 
Of  contest,  see  Elections.  8  280. 
Of  contents  of  title  bond,  see  Vendor  and  Purchaser,  8  265. 
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NOTICE— (Continued) . 
Of  default  in  payment,  see  Guabantt,  §  46. 
Of  dishonor,  see  Bills  and  Notes,  S  389. 
Of  dissolution  of  partnership,  see  Pastnebshif,  §  288. 
Of  enforcement  of  taxes  due,  see  Taxation,  §  363. 
Of  intention  to  quit  leased  premises,  see  Landlord  and  Tenant,  8  94. 
Of  Judicial  sale,  see  Judicial  Sales,  §  11. 
Of  lien,  see  Mechanics*  Liens,  §S  117,  121. 
Of  mechanic's  lien,  see  Mechanics*  Liens,  §  99. 
Of  nonpayment  of  note  or  bill,  see  Bills  and  Notes,  §  411. 
Of  proceeding  to  revive  action,  see  Abatement  and  Revival,  §  75. 
Of  protest,  see  Bills  and  Notes,  §  409. 
Of  taking  depositions,  see  Deposition,  §  56. 
Of  tax  sale,  see  Taxation,  S  657. 
Records  constructive  notice  of  deeds,  see  Deeds,  §  79. 
Time  and  place  of  taking  deposition,  see  Depositions,  §  56. 
To  assistant  cashier  not  notice  to  bank,  see  Banks  and  Banking,  §    116. 
To  creditors,  see  Assignments  fob  Benefit  of  Cbeditobs,  8  44. 
To  execution  debtor  of  discharge  of  lien,  see  Execution,  8  146. 
To  grantee  of  insolvency  and  indebtedness  of  grantor,  see  Fbaudulent 

Conveyances,  8  156. 
To  owner  of  dogs  of  sheep  killed  by  them,  see  Animals,  8  77. 
To  strike  purported  evidence  from  record,  see  Appeal,  8  544. 
To  surrender  possession  of  premises,  see  Ejectment,  8  48. 

NOVATION. 

Nature  and  requisites  in  general,  see  Novation,  8  1. 
Subject-matter,  see  Novation,  8  2. 
Substitution  of  new  debtor,  see  Novation,  8  5. 
What  constitutes,  see  Contbacts,  8  240. 

NUISANCE. 

Obstruction  of  highway,  see  Highways,  8  153. 
Private  nuisances,  see  Nuisance,  88  30-48. 
Public  nuisance,  see  Nuisance,  88  59-01. 

OATH. 

See  Abbitbation  and  Awabd,  8  27. 

Informality   In  oath   administered   to   arbitrators,   see  Abbitbation   and 

Awabd,  8  28. 
Of  jurors,  see  Juby,  8  148. 
Of  public  officer,  see  Officeb,  8  36. 
Verity  of  record  of  oath  of  office,  see  Appeal,  8  987. 
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OBJECTIONS. 

Necessity  to  review  on  appeal,  see  Appeal,   S§   171,  181,  183,  202,  231; 

Criminal  Law,  §9  1044,  1047. 
Time  of  making,  see  Appeal,  §  230. 
Time  of  objecting  to  instruction,  see  Trial,  §S  273,  282. 
To  evidence,  see  Tbial,  8  80. 

To  illegality  of  order  suspending  liquor  license,  see  Criminal  Law,  §  1029. 
To  instructions,  see  Appeal,  §  215;  Trial,  VII,  F. 
To  instructions,  necessary  to  review  on  appeal,  see  Appeal,  §  214. 
To  oral  instructions,  see  Appeal,  9  214. 
To  parol  evidence,  see  Evidence,  9  386. 
To  parties,  see  Parties,  9  75. 
To  reading  of  depositions,  see  Depositions,  9  105. 
To  sufficiency  of  petition — When  may  be  made,  see  Appeal,  9  838. 
To  taxation  of  costs  or  to  items  thereof,  see  Costs,  9  206. 
Waiver  of  objections  to  pleading,  see  Appeal,  9  IW. 
Waiver  of  right  to  object  to  Jurisdiction,  see  Appeal,  9  20. 
When  can  not  be  made  for  first  time  on  appeal,  see  Appeal,  99  169,  227. 

OBSCENITY. 
Obscene  exhibitions,  see  Obscenity,  9  6. 

OBSTRUCTIONS. 

Liability  for  in  turnpike,  see  Turnpikes  and  Toll  Roads,  9  46. 

Of  highway,  see  Highways,  99  153,  162,  164. 

Of  highways — Remedy,  see  Highways,  9  155. 

Of  navigable  stream,  see  Navigable  Waters,  9  19. 

Removal  of  from  pass  way,  see  Easements,  9  56. 

OCCUPANCY. 

Rights  acquired  by,  see  Public  Lands,  9  31. 

OCCUPATION  TAX. 
See  Licenses,  9  6. 

OFFICERS. 

See  Quo  Warranto. 

Appointment,  qualification  and  tenure,  see  Officers,  99  35-50. 

Attorney  and  officer  of  court,  see  Attorney  and  Client,  9  14. 

Compensation  of  county  officers,  see  Counties,  9  68. 

Compensation  of  municipal  officer,  see  Municipal  Corporations,  §  161. 

Defalcation  of  state  auditor,  see  States,  9  80. 

Election  of  corporate  officers,  see  Corporations,  9  88. 

Liabilities  on  official  bonds,  see  Officers,  99  127-141. 

Liability  of  officers  of  corporation,  see  Corporations,  9  625. 
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OFFICERS— (Continued) . 

Of  banks,  see  Banks  and  Banking,  II,  D. 

Of  corporations,  see  Cobpobations,  VI. 

Of  municipal  corporations,  see  Municipal  Cobpobations,  V. 

Rights,  powers,  duties  and  liabilities,  see  Officebs,  S§  90-114. 

Salaries  of  town  marshal  not  subject  to  attachment,  see  Attachment,  §  49. 

Title  to  and  possession  of  office,  see  Officebs,  §§  77-89. 

OIL. 

Construction  of  oil  lease,  see  Mines  and  Minebals,  §§  72,  77. 

OPEN  AND  CLOSE. 
Kight  to,  see  Tbial,  §  25. 

OPINION  EVIDENCE. 

See  Cbihinal  I-<aw,  X,  I ;  Evidence,  XII ;  Libel  and  Slandeb,  §  103. 
As  to  negligence,  see  Evidence,  §  515. 

OPINIONS. 

See  Decisions. 

Power  of  court  to  alter  or  set  aside  order  or  Judgment  after  adjourn- 
ment of  court,  see  Coubts,  9  116. 
Liability  for  judicial  opinion,  see  Officebs,  §  114. 

OPTIONS. 

Time  for  acceptance,  see  Vendob  and  Pubchaseb,  9  57. 

ORDERS. 

See  Bills  and  Notes. 

Appealable  orders,  see  Appeal,  9  73. 

Discharging  attachment  not  final,  see  Attachment,  9  276. 

Kinality  of  order  directing  case  to  be  filed  away,  see  Appeal,  9  79. 

Final  order,  see  Appeal,  9  67. 

Making  rule  absolute  not  appealable,  see  Appeal,  9  67. 

Of  county  court  as  to  collection  of  money  loaned  out  and  payment  on 

courthouse  bond,  see  Counties,  9  106. 
Overruling  exceptions  to  commissioners'  reports,  see  Appeals,  9  67. 
Power  of  Court  of  Appeals  to  modify,  see  Appeal,  99  1146,  1152. 
Reviewing  action  not  final  and  appealable,  see  Appeal,  9  82. 
To  pay  money  into  court,  see  Appeal,  9  67. 
When  appeal  does  not  lie  from,  see  Appeal,  99  82,  102,  110. 
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ORDINANCE. 

Presumption  as  to  passage  of,  see  Municipal  Cobpobations»  §  122. 

Presumption  that  emergency  existed  for  the  suspension  of  rule  and  adop- 
tion of  improvement  ordinance  on  first  reading,  see  Appeal,  9  907. 

Publication  of,  see  Municipal  Cobpobations,  §  110. 

Publication  of  street  improvement  ordinance  on  Sunday,  see  Municifil 
Cobpobations,  §  302. 

ORPHANS. 

Jurisdiction  over,  see  Coubts,  S  182. 

OWNERSHIP. 

See  Labceny,  9§  7,  28;  Tbespass,  §  78. 

Declarations  relating  to  question  of  ownership,  see  Evidence,  S  273. 

Evidence  of,  see  Labcent,  §  60. 

Of  attached  property,  see  Attachment,  §  235. 

Of  balled  property,  see  Bailment,  §  6." 

Of  property  stolen,  see  Labcent,  §  32. 

Possession  as  evidence  of,  see  Bills  and  Notes,  §  524. 

Presumption  of,  see  Husband  and  Wife,  9  25. 

Prima  facie  evidence  of,  see  Bills  and  Notes,  §  515. 

PARENT  AND  CHILD. 

See  Appbentices;  Fbaudulent  Conveyances,  S  107. 

Conveyances,  contracts  and  other  transactions  between  parent  and  child, 

see  Pabent  and  Child,  §  9. 
Custody  and  control  of  child,  see  Pabent  and  Child,  fi  2. 
Deed   from    father   to    son   in   consideration    of   love   and   affection,  see 

Fbaudulent  Conveyances,  §S  96,  107. 
Descent  on  death  of  child,  see  Descent  and  Distbibution,  S  30. 
Stepchildren,  see  Pabent  and  Child,  §  14. 
Support  and  education  of  child,  see  Pabent  and  Child,  S  3. 
Voluntary  conveyance  of  father  to  son,  see  Fraudulent  Conveyances,  5  61 

PAROL  CONTRACTS. 

Affecting  bills  or  notes,  see  Evidence,  S  402. 

Effect  of  written  contract,  see  Contracts,  §  238. 

Establishing  boundary  line,  see  Boundabies,  §§  8,  49. 

For  purchase  of  land,  see  Fbauds.  Statute  of,  §  71. 

For  sale  of  land,  see  Fbauds,  Statute  of,  §  71;  Vendob  and  Pubchasb. 

§  18. 
When  not  enforceable,  see  Evidence,  §  397. 
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PAROL  EVIDENCE. 

8ee  Evidence,  XI. 

Consideration  of  deed,  see  Deeds,  S  14. 

Contradicting  or  explaining  receipt,  see  Evidence,  9  397. 

Contradicting  written  contract,  see  Contracts,  §  247. 

Impeaching  written  contract,  see  Evidence,  §  397. 

Of  agreement  to  extend  time  of  payment,  see  Bills  and  Notes,  §  500. 

Of  consideration,  see  Deeds,  S  202. 

Of  intention  of  testator,  see  Evidence,  §  461. 

Of  Judicial  proceedings,  see  Evidence,  9  386. 

Of  lost  instrument,  see  Lost  Instruments,  9  8. 

To  clear  ambiguity  in  will,  see  Wills,  9  487. 

To  establish  trust,  see  Trusts,  9  88. 

Varying  terms  of  written  agreement,  see  Evidence,  9  397. 

When  objection  to  comes  too  lat^,  see  Evidence,  9  386. 

PAROL  GIFT. 
Of  real  estate,  see  Gifts,  9  25. 

PARTIES. 

See  Attachment,  9  304;  Bankruptcy,  9  460;  Creditors'  Suit,  9  24;  De- 
scent AND  Distribution,  9  144;  Executors  and  Administrators, 
99  335,  438;  Forcible  Entry  and  Detainer,  9  18;  E^audulent  Con- 
veyances. 9  254;  Guardian  and  Wakd,  9  126;  Husband  and  Wife, 
9  221 ;  Infants,  9  74 ;  Judgment,  9  236 ;  Landlord  and  Tenant,  9  262 ; 
Mortgages,  9  426;  Municipal  Corporations,  9  814;  Nuisance,  9  30; 
Partnership,  99  198,  200;  Quo  Warranto,  9  30;  Trusts,  9  257. 

Action  for  corporate  liability,  see  Corporations,  9  506. 

Action  for  Injury  to  husband*s  property,  see  Husband  and  Wife,  9  221. 

Action  to  enforce  judgment,  see  Judgment,  9  911. 

Defects,  objections  and  amendment,  see  Parties,  99  75-96. 

Defendants,  see  Parties,  99  21-29. 

Defendants,  see  Bills  and  Notes,  9  458. 

Foreclosure  of  mortgage,  see  Mortgages,  99  427,  428,  430. 

Heirs  necessary  parties  to  proceeding  to  sell  real,  estate  to  pay  debts,  see 
Executors  and  Administrators,  9  356. 

In  proceeding  to  sell  ward's  lands,  see  Guardian  and  Ward,  9  83. 

Intervening  claimant,  see  Attachment,  9  306. 

Necessary  parties,  see  Creditors*  Suit,  9  24. 

New  parties  and  change  of  parties,  see  Parties,  99  37-54. 

Parties  plaintiff,  see  Action,  9  13. 

Plaintiff  in  action  on  subscription,  see  Subscription,  9  21. 

Plaintiffs,  see  Bills  and  Notes,  9  455. 

Plaintiffs,  see  Parties,  99  1-18. 

Remedy  for  defect  of  parties  plaintiff,  see  Attachment,  9  306. 

Suit  by  trustees  of  town,  see  Municipal  Corporations,  9  1027. 
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PARTIES— (Continued). 
Suit  to  enforce  mechanics'  liens,  see  Mechanics'  Liens,  §  261. 
Suit  by  guardian,  see  Guardian  and  Ward,  5  126. 
To  action  by  senior  lien  bolder,  see  Liens,  §  22. 
To  action  for  dower,  see  Dower,  S  76. 
To  appeal,  see  Appeal,  VI. 
To  creditors'  suit,  see  Creditors'  Suit,  §  24. 
To  offense,  see  Criminal  Law,  III. 

To  petition  by  administrator  to  sell  real  estate,  see  Executors  and  Ad- 
ministrators, §  438. 
To  suit  by  defrauded  creditors,  see  Fraudulent  Conveyances,  §  254. 
To  suit  to  foreclosure  of  chattel  mortgage,  see  Chattel  Mortgages,  i  275. 
To  tax  bill  for  taxes  due  from  estate,  see  Taxation,  8  641. 

PARTITION. 

Actions  for  partition,  see  Partthon,  §§  14-115. 

By  act  of  parties,  see  Partition,  §9  4-9. 

By  will,  see  Wills,  §  105. 

Division  of  personal  property,  see  Descent  and  Distribution,  !  73. 

Improvements  taken  into  consideration  in  partition,  see  Improvements,  S  4. 

Reversal  of  judgment  in  partition  suit,  see  Appeal,  §  1170. 

Set-off    portions  to  infants,  see  Infants,  §  21. 

PARTNERSHIP. 

See  Joint  Adventures;  Joint  Stock  Companies;  Principal  and  Surety, 
S  150. 

Deatb  of  partner  and  surviving  partners,  see  Partnership,  §§  245-25S. 

Dissolution,  settlement  and  accounting,  see  Partnership,  SS  278-325. 

Dower  in  partnership  real  estate,  see  Dower,  §  17. 

Dower  or  homestead  right  in  partnership  real  estate,  see  Dower,  S  17. 

Liability  of  incorporators  for  acts  done  prior  to  incorporation,  see  Corpora- 
tions, §  224. 

Mutual  rights,  duties  and  liabilities  of  partners,  see  Partnership,  fiS  74- 
122%. 

Petition  for  accounting,  see  Pleading,  fi  42. 

Power  of  wife  to  form  partnership  with  others,  see  Hi^sband  and  Wife, 
fi  97. 

Preference  by  partner,  see  Assignment  for  Benefit  of  Creditors,  §  12ft. 

Rights  and  liabilities  as  to  third  persons,  see  Partnership,  fifi  125-217. 

Retirement  and  admission  of  partners,  see  Partnership,  S  242. 

Suing  in  partnership  name,  see  Attachment,  §  304. 

The  form,  its  name,  powers  and  property,  see  Partnership,  §§  65-68. 

The  relation,  see  Partnership,  §§  3-54. 

PART  PAYMENT. 
Revival  of  cause  of  action,  see  Limitation  of  Actions,  S  152. 
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PART  PERFORMANCE. 

Of  contract,  see  Contracts,  §  297 ;  Frauds,  Statue  of,  §  120. 

PASSENGERS. 

See  Carriers,  IV. 

Assaming  dangerous  position  on  car,  see  Carriers,  §  344. 

Injuries  to,  see  Shipping,  VIII. 

Persons  accompanying  shipments  of  live  stoclc,  see  Carriers,  §  242. 

PASSWAY. 

See  Easements. 

By  prescription,  see  Private  Roads,  §  2. 

PARTY  WALLS. 

Creation  and  existence  of  right,  see  Party  Walls,  §  4. 

Rights  and  liabilities  of  adjoining  owners,  see  Party  Walls,  §  8. 

PATENTS. 

See  Public  Lands,  II,  J. 
Infringement,  see  Patents,  §§  286-316. 

Presumption  of  Icnowledge  of  conflict  of  land  patents,  see  Adverse  Posses- 
sion, §  41. 
Title  conveyances  and  contracts,  see  Patents,  §§  208-212. 
Validity  of  land  patent,  see  Evidence,  §  387. 

PAUPERS. 

Support,  services  and  expenses,  see  Paupers,  §§  39-50. 

PAWNBROKERS. 

Rights  and  liabilities  of  goods  pawned,  see  Pawnbrokers,  §  5. 

PAYMENT. 

See  Accord  and  Satisfaction  ;  Bills  and  Notes,  VII ;  Contracts,  S  330 ; 

Rewards,  §  13. 
Application,  see  Payment,  §§  36-40. 

Burden  of  proving  payment,  see  Vendor  and  Purchaser,  §  315. 
By  administrator,  see  Executors  and  Administrators,  §  276. 
By  check,  see  Banks  and  Banking,  §  137. 
In  gold  or  silver,  see  Contracts,  S  308. 
Legal  tender,  see  Executors  and  Administrators,  §  83. 
Of  judgment,  see  Judgment,  §  875. 
Of  purchase  price,  see  Sales,  IV,  D. 
Of  rent,  see  Landlord  and  Tenant,  §  212. 
Operation  and  effect,  see  Payment,  9  50. 
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PAYMENT— (Continued). 
Overpayment  by  administrator,  see  Executobs  and  Adminibtsatobs,  §  310. 
Partial  payments,  see  Bills  and  Notes,  §  433. 
Part  payment  as  affecting  limitation  of  action,  see  Limitation  of  Acnoss, 

§  152. 
Place  of  payment,  see  Bills  and  Notes,  §  428. 
Plea  of  payment,  see  Bills  and  Notes,  §  484. 
Pleading,  evidence,  trial  and  review,  see  Payment,  9S  60-78. 
Proceeding  to  compel  payment  by  purchaser,  see  Judicial  Sales,  §  28. 
Renewal  of  note  not  payment  of  debt,  see  Mortgages,  §  298. 
Requisites  and  sufficiency,  see  Payment,  99  1-35. 
To  one  partner,  see  Pabtnebship,  9  125. 

Waiver  of  payment  of  premiums  in  advance,  see  Insubance,  9  186. 
What  constitutes,  see  Sales,  9  155. 
When  conclusively  established,  see  Judicial  Sales,  9  21. 

PEACE  OFFICERS. 

See  Shebiffs  and  Constables. 

Duties  of,  see  Shebiffs  and  Constables,  9  77. 

PENALTIES. 

Defenses,  see  Penalties,  9  5. 

Whether  too  light  or  too  severe,  see  Cbiminal  Law,  9  1208. 

PENSIONS. 

Exemption  of  pension  money,  see  Exemptions,  9  49. 

Pension  agencies  and  agents,  see  Pensions,  9  5. 

Pension  money  exempt  from  executions,  see  Exemptions,  9  49. 

Rights  of  creditors  of  pensioner,  see  Abmy  and  Navy,  9  13. 

PEREMPTORY  INSTRUCTION. 

See  Tbial,  VI,  D. 

In  criminal  prosecution,  see  Cbiminal  Law,  §  753. 

When  should  not  be  given,  see  Tbial,  9  168. 

PERJURY. 

Offenses  and  responsibility  therefor,  see  Pebjtjby,  99  4-12. 
Prosecution  and  punishment,  see  Pebjuby,  99  18-37. 

PERSONAL  INJURY. 

See  Cabbiebs,  IV,  D;   Damages,  VI,  A;   Limitation  of  Actions,  9  31; 

Masteb  and  Sebvant,  III;  Municipal  Cobpobations,  XII. 
Action  for,  see  Municipal  Cobpobahons,  9  810. 
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PERSONAL  INJURY— (Continued). 
Actions  for  injuries  to  passenger,  see  Cabbiebs,  §  309.' 
]*Yom  dangerous  premises,  see  Landlobd  and  Tenant,  9  164. 
From  defective  bridge,  see  Bbidqes,  §§34,  36. 
From  excavation  in  street,  see  Municipal  Cobpobations,  §  782. 
Instructions  as  to  measure  of  damages,  see  Damages,  §  05. 
Instruction  as  to  physical  suffering,  see  Damages,  §  97. 
Liability  for,  see  Municipal  Cobpobations,  XII,  C. 
Liability  for  injury  from  defect  In  sidewalk,  see  Municipal  Ck>BPOBATioNS, 

§  774. 
Measure  of  damages,  see  Damages,  VI,  A. 
Of  boy  on  turntable,  see  Railboads,  §  279. 
Of  passengers,  see  Shipping,  §  166. 
Person  near  railroad  track,  see  Railboads,  §  273^. 
Persons  on  railroad  track,  see  Railboads,  §§  359,  376. 
Persons  on  or  near  railroad,  see  Railboads,  X. 

Persons  on  or  near  street  railroad  track,  see  Stbeet  Railboads,  §  92. 
Recovery  held  not  excessive,  see  Damages,  §  130. 
To  servant,  see  Masteb  and  Sebvant,  III. 

PERSONAL  PROPERTY. 

Division  of,  see  Descent  and  Distbibution,  §  73. 
Measure  of  damages  for  injuries  to,  see  Damages,  §  113. 
Title  by  accession,  see  Accession,  §  1. 
Title  by  adverse  possession,  see  Advebse  Possession,  §  101. 

PEST  HOUSE. 
Establishment  of,  see  Municipal  Cobpobations,  §  734. 

PHYSICIANS  AND  SURGEONS. 

Liability  of  county  for  services  of  physician  attending  smallpox  case,  see 

Counties,  §  132. 
Right  of  physician  to  prescribe  and  sell  intoxicating  liquors  to  patients 

for  medical  use,  see  Intoxicating  Liquobs,  §  155. 
Sale  of  intoxicating  liquors  by  physician,  see  Intoxicating  Liquobs,  §§  152, 

166. 

PLAINTIFFS. 

See  Pabties,  I. 

PLAT. 

Construed  as  part  of  deed,  see  Deeds,  S  99. 
Showing  boundary  of  land,  see  Bourdabies,  S  10. 


31 
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PLEADING. 

See  Bills  and  Notes,  §S  461,  4G2,  466;  Cancellation  of  Instbumbntb, 
§   37;    Ck>NTiiACTS,   §   331;   Conspiracy,   §   18;   Corporations,  S  514; 
Counties,   §  222;  Creditors*  Suit,  §  37;  Damages,  VIII,  A;  EJEC^ 
MENT,   §   62;   Dower,  f  78;   P^xecutors  and  Adminibtsatobs,  f  442 
Extortion,  §  11 ;  Forcible  Entry  and  Detainer,  §  22 ;  Fraitd,  S  41 
Frauds,  ^  Statute    of,     §    145;     Fraudulent   Conveyances,  III,  F 
Guardian  and  Ward,  S  130 ;  Husband  and  Wife,  §  228 ;  Infants,  §  91 
Injunction,   §   116;   Interest,   §  64;  Justices  of  the  Peace,  S  89 
Landlord  and  Tenant,  §  230;  I^bel  and  Slander,  §  79;  MALiaous 
Prosecution,  S  51;  Mortgages,  9  444;  Municipal  Corporations,  S  1554; 
Negligence,  S  107;  Nuisances,  §  48;  Reformation  of  Instbumerts, 
§  35;   Reple\'in,   §  56;   Specific  Performance,   §  112;  Trade-Mamlb 
AND  Trade-Names,  S  92;  Trespass,  §  40;  Set-off  and  Counteroaih; 
Trusts,  §  371 ;  Usury,  §  111 ;   Vendor  and  Purchaser,  §§  280,  314, 
349;  Work  and  Labor,  §  21. 

Action  on  judgment,  see  Judgment,  §  912. 

Allegation  in  garnishment  proceeding,  see  Garnishment,  §  88. 

Allegation  of  excuse  for  nonperformance,  see  Contract,  §  338. 

Allegation  of  malice,  see  Libel  and  Slander,  §  83. 

xUlegation  of  tender  or  readiness  to  perform,  see  Contracts,  §  335. 

Allegation  too  general  and  indetiuite,  see  Ferries,  §  35. 

Amended  and  supplemental  pleadings  and  repleader,  see  Pleading,  §§  229- 
285. 

Amendment  of  petition  in  ejectment,  see  Ejectment,  §  65. 

Amendment  of  pleadings  after  remand  by  Court  of  Appeals,  see  Appeal, 
§  1196. 

Answer  by  defendant  in  attachment,  see  Attachment,  §  253. 

Answer  as  estoppel,  see  Estoppel,  §  G8. 

Answer  as  to  dower  right,  see  Doweb,  §  78. 

Answer  denying  corporate  existence,  see  Corporations,  §  514. 

Answer  in  action  for  dower,  see  Dower,  §  72. 

Answer  in  action  for  slander,  see  Libel  and  Slander,  §  90. 

Answer  in  action  for  trespass,  see  Trespass,  S  41. 

Answer  in  action  of  ejectment,  see  Ejectment,  §§  68,  69. 

Answer  in  action  on  account,  see  Account,  §  17. 

Answer  In  action  on  lease,  see  Landlord  and  Tenant,  §  230. 

Answer  in  action  on  note,  see  Bills  and  Notes,  §S  473,  474. 

Answer  In   action  to   enforce  assessments  for  public   improvemeucs,  see 
Municipal  Corporations,  S  567. 

Answer  in  foreclosure  proceeding,  see  Mortgages,  §  454. 

Answer  In  suit  to  quiet  title,  see  Quieting  Title,  §  37. 

Answer  of  payment,  see  Payment,  §  60. 

Answer  on  information  and  belief,  see  Admiralty,  §  59. 

Answer  setting  up  bankruptcy,  see  Bankruptcy,  §  435. 

Answer  setting  up  fraud  in  procurment  of  note,  see  Bills  and  Notes,  S  477. 

Answer  setting  up  mistake  in  account  stated,  see  Account  Stated,  S  18. 
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PLEADING— (Continued) . 
Answer  setting  up  statute  of  frauds,  see  Frauds,  Statute  of,  §  151. 
Answer   setting   up  statute  of  limitations,   see   Limitation   of  Actions, 

§  183. 
Answer  to  creditors*  suit,  see  Creditobs*  Suit,  §  37. 
Answer — Sufficiency  of,  see  Deeds,  fi  184. 
Assumpsit,  see  Assumpsit,  Action  on,  §  19. 
Bad  answer  to  bad  petition,  see  Appeal,  §  1157. 
Bill  of  particulars  and  copy  of  accounts,  see  Pleading,  §§  315-319. 
Breach  of  contract  in  action  for  contract  price,  see  Contracts,  S  338. 
Bringing  up  rejected  pleadings  by  bill  of  exceptions,  see  Appeal,  §S  518, 

678. 
Counterclaim,  see  Set-off  and  Counterclaim,  §  29. 
Cioss  complaint  in  action  by  partners,  see  Partnership,  §  194. 
Declaration,  complaint,  petition  or  statement,  see  Pleading,  §S  40-72. 
Defects  and  objections,  waiver  and  alder'  by  verdict  or  judgment,   see 

Pleading,  §§  400-433. 
Demurrer,  answer  or  motion  because  of  defect  of  parties  plaintitf,  see 

Attachment,  §  306. 
Demurrer  on  ground  of  limitation  of  action,  see  Limitation  of  Actions, 

§  180. 
Demurrer  to  Indictment,  see  Indictment  and  Information,  9  58. 
Demurrer  or  exception,  see  Pleading,  §9  187-225. 
Demurrer  to  petition  to  quiet  title,  see  Quieting  Title,  9  41. 
Demurrer  to  petition  to  set  aside  deed,  see  Deeds,  9  184. 
Disclaimer  in  partition  proceedings,  see  Estoppel,  9  71. 
Failure  to  answer  in  suit  on  judgment,  see  Judgment,  9  912. 
Filing,  service  and  withdrawal,  see  Pleading,  99  334-340. 
Filing  substitute  answ^er  for  lost  record,  see  Records,  9  17. 
Form  and  allegations  in  general,  see  Pleading,  99  6^7. 
Forming  part  of  record  of  case,  see  Appeal,  9  518. 
Fraud,  see  Fraud,  9  48. 

General  allegation  of  fraud,  see  Judgment,  9  372. 
In  case  of  wrongful  attachment,  see  Attachment,  9  373. 
In  equity,  see  Equity,  IV. 

In  nature  quitimet,  see  Executors  and  Administrators,  9  502. 
Innuendoes,  see  Libel  and  Slander,  9  86. 
In  suit  against  guardian,  see  Guardian  and  Ward,  9  130. 
iDtervening  petition,  see  Attachment,  9  306. 
Issues,  proof  and  variance,  see  Pi.eading,  99  371-394. 
Judgment  on  cross  i)etitlon,  see  Judgment,  99  246,  247. 
Making  rejected  pleading  part  of  record  by  bill  of  exceptions,  see  Excep- 
tions, Bill  of,  9  21. 
Motions,  see  Pleading,  99  342-^69. 
Operation  of  pleading  as  estoppel,  see  Estoppel,  9  3. 
Particularity  of  statement  in  petition  for  personal  injuries,  see  Damages, 

99  141,  142. 
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PLEADING— (Continued) . 
Petltioa  against  administrator  for  misuse  9^  funds,  see  Executobs  and 

Administbatobs,  §  442. 
Petition  against  banlc  for  negligence,  see  Bankbuptcy,  S  226. 
Petition  by  administrator,  see  Executobs  and  Adminibtbatobs,  S  444. 
Petition  by  assignee,  see  Assignments,  §  130. 
Petition  by  distributee  alleging  fraud  by  misappropriation  of  assets,  see 

Executobs  and  Administbatobs,  §  116. 
Petition  for  aiding  and  abetting  in  conversion,  see  Thower  and  Gonvebsion, 

§  5. 
I'etitlon  for  breach  of  contract  of  sale,  see  Sales,  §  352. 
Petition  for  breacli  of  covenant  of  bond,  see  Bonds,  S  124. 
Petition  for  damages  for  obstruction  of  turnpike,  see  Tubnfikes  and  Toll 

Roads,  §  49. 
Petition  for  damages  for  unlawful  sales  of  intoxicating  liquors,  see  IntoxI' 

cating  Liquchks,  9  306. 
Petition  for  damages  to  sheep  by  dogs,  see  Animals,  §  77. 
Petition  for  divorce,  see  Divobce,  §  90. 

Petition  for  false  imprisonment,  see  False  Impbisonment,  §  20. 
Petition  for  malicious  prosecution,  see  Malicious  Pbosecution,  §  51. 
Petition  for  recovery  of  excessive  freight  charges,  see  Cabbiebs,  9  196. 
Petition  for  specific  performance,  see  Specific  Pebfobmance,  9  112. 
Petition  for  trespass,  see  Tbespass,  9  40. 

Petition  in  action  against  subscribers  for  stock,  see  Cobpobations,  9  268. 
Petition  in  action  for  supplies  furnished  a  boat,  see  Admibalty,  9  59. 
Petition  in  action  on  appeal  bond,  see  Appeal,  9  1245. 
Petition  in  action  on  award,  see  Abritbation  and  Awabd,  9  85. 
Petition  in  action  on  supersedeas  bond,  see  Appeal,  9  1245. 
Petition  in  garnishment,  see  Gabnishment,  9  86. 
Petition  in  proceedings  to  sell  land,  see  Judicial  Sales,  9  36. 
Petition  in  replevin,  see  Replevin,  9  56. 
Petition  of  married  women  for  homestead  exemption,   see  Homestcaos, 

9  213. 
Petition  on  account,  see  Account,  Action  on,  9  21. 
Petition  on  foreign  Judgment,  see  Judgment,  9  937. 
Petition  on  guaranty,  see  Guahanty,  9  85. 
Petition  on  guardian's  bond,  see  Guabdian  and  Wabd,  9  182. 
Petition  on  improvement  contract,  see  Municipal  Cobpobations^  9  557. 
Petition  on  injunction  bonds,  see  Injunction,  9  242. 
Petition  on  judgment  against  administrator,  see  Executobs  and  ADiinris- 

tbatobs,  9  454. 
Petition  on  official  bond,  see  Officebs,  9  141. 
Petition  on  receiver's  bond,  see  Receivebs,  9  183. 
Petition  on  sheriff's  bond,  see  Shebiff^  and  Ck>NSTABLEB,  9  168. 
Petition  on  sheriflTs  bond  as  tax  collector,  see  Taxation,  9  568. 
Petition  on  sheriffs  bond  for  conversion  of  attached  property,  see  Attach- 
ment, 9  168. 
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PLEADING— (Continued) . 
Petition  on  sherifTs  bond,  see  Sheriffs  and  Constables,  8§  160,  168. 
Petition  on  supersedeas  bond,  see  Appeal,  §  462. 
Petition  on  written  contract,  see  Contracts,  §S  332,  333. 
Petition   to  enforce  assessment  for  public  improvement,   see   Municipal 

Corporations,  8  567. 
Petition  to  enforce  contract  of  sale,  see  Sales,  S  411. 
I'etltion  to  enforce  payment  of  license  fee,  see  Intoxicating  Liquors,  §  94. 
Petition  to  enforce  resulting  trusi,  see  Trusts,  S  371. 
Petition  to  enforce  vendor's  lien,  see  A'endor  and  Purchaser,  §  280. 
Petition  to  foreclose  mortgage,  see  Mortgages,  §  447. 
Petition  to  quiet  title,  see  Quieting  Title,  §  35. 
Petition  to  review  Judgment,  see  Abatement  and  Renewal,  §  75. 
Petition  to  set  aside  conveyance,  see  Deeds,  §  184. 
Petition  to  set  aside  fraudulent  conveyance,  see  Fraudulent  Conveyances, 

§  259. 
Plea  in   avoidance  of  statute  of  limitation,   see  Limitation  of  Actions, 

S§  179,  180,  192. 
Plea  of  absence  of  power  to  mortgage,  see  Mortgages,  §  454. 
Plea  of  limitations,  see  Limitation  of  Actions,  §  178. 
Plea  of  payment,  see  Bills  and  Notes,  §  484. 
Plea  of  tender,  see  Tender,  §  22. 
Plea  or  answer,  cross-complaint  and  affidavit  of  defense,  see  Pleadings, 

S§  76-155. 
Plea  to  action  on  mining  lease,  see  Mines  and  Minerals,  §  61. 
Pleading  estoppel  as  defense,  see  Estoppel,  §  109. 
Pleading  statute  as  defense,  see  Limitation  of  Actions,  §  181. 
Possession,  see  Adverse  Possession,  §  110. 

Presumption  that  defects  in  pleading  have  been  cured,  see  Appeal,  §  915. 
Presumption  that  demurrer  was  overruled,  see  Appeal,  S  915- 
Probate  of  will,  see  Wills,  §  28. 

Profert,  oyer  and  exhibition,  see  Pleading,  S§  307-310. 
Replication  or  reply  and  subsequent  pleadings,  see  Pleading,  §§  162-182. 
Reply  in  action  on  note,  see  Bills  and  Notes,  §  486. 
Rescission  of  contract,  see  Contracts,  §  346. 
Right  to  file  answer,  see  Appeal,  §  195. 
Set-off,  see  Set-off  and  Counterclaim,  §  28. 
Signature  and  verification,  see  Pleading,  §S  289-295. 
Statute  of  fraud  as  defense,  see  Frauds,  Statute  of,  §  151. 
Striking  answer  from  record,  see  Libel  and  Slander,  9  90. 
Sufficiency  of  petition  as  affidavit,  see  Attachment,  §  211. 
Use  of  firm  money,  see  Partnership,  §  197. 

When  allegation  of  petition  can  not  be  taken  as  true,  see  Judgment,  8  100. 
When  reply  not  necessary,  see  Attachment,  §  306. 
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PLEA. 

See  Pleading,  III. 

Action  on  mining  lease,  see  Mines  and  Minerals,  §  61.- 

In  abatement,  see  Pleadinq,  §  106. 

In  avoidance  of  statute  of  limitations,  see  Limitation  of  Aqtions,  §  179. 

Manner  of  pleading,  see  Pleading,  §  80. 

Non  est  factum,  see  Bills  and  Notes,  §  475;  Pleading,  §  123. 

Of  former  acquittal,  see  Cbiminal  Law,  §  187. 

Of  limitation  of  action,  see  Limitation  of  Actions,  §  178. 

Of  not  guilty,  see  Libel  and  Slandeb,  §  90. 

Of  payment,  see  Bills  and  Notes,  §  484. 

Of  tender,  see  Ten  deb,  §  22. 

Of  want  of  authority  to  mortgage,  see  Mobtqages,  §  454. 

SuflBciency  of,  see  Appeal,  §  20. 

Time  to  plead,  see  Pleading,  §  85. 

PLEDGES. 

Actions  between  pledgor  and  pledgee,  see  Pledges,  §  33. 
Actions  for  possession  of  proceeds  of  property,  see  Pledges,  §  32. 
Enforcement  of  right  of  action  pledged  and  failure  to  collect  or  fix  lia- 
bility, see  Pledges,  §  30. 
Pledge  distinguished  from  other  transactions,  see  Pledges,  9  4. 
Priorities,  see  Pledges,  §  23. 
Property  or  interest  pledged,  see  Pledges,  9  20. 
Sale  or  other  disposition  of  property  and  failure  to  sell  or  convey,  see 

4 

Pledges,  §  29. 

POISONS. 

Prosecution  and  punishment,  see  Poisons,  §  9. 

POLICE. 

Dismissal  of  policeman,  see  Municipal  Cobpobations,  §  185. 

POLICE  POWER. 

See  Municipal  Cobpobations,  X. 

Destroying  building  to  arrest  conflagration,  see  States,  9  86. 

POOR. 

Jurisdiction  over  poor  children,  see  Coubts,  9  182. 

POSSESSION. 

See  Advebse  Possession;  Tboveb  and  CJonvebsion,  9  37. 
Action  for  recovery  of,  see  Fobcible  Entby  and  Detaineb. 
As  evidence  of  ownership,  see  Bills  and  Notes,  9  524. 
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POSSESSION— (Continued). 
By  plaintiff  in  action,  see  Tbespass,  §  20. 
Constructive  delivery  of,  see  Vendor  and  Pubchaseb,  §  191. 
Delivery  of  by  lessor,  see  Landlord  and  Tenant,  §  128. 
Essential  to  suit  to  quiet  title,  see  Quieting  Title,  i  12. 
Hostile  possession,  see  Adverse  Possession,  §§  59,  61. 
Of  attached  property,  see  Attachment,  §  194. 
Of  defendant  in  action  of  ejectment,  see  Ejectment,  §  19. 
On  removal  of  tenant,  see  Landlord  and  Tenant,  §  50. 
Riglit  of  tenant  to   undisturbed   possession,   see   Landlord   and  Tenant, 

§  131. 
Kight  to  possession  and  control  of  mortgaged  property,  see  Mortgages, 

§  187. 
Right  to  possession  of  real  estate,  see  Quieting  Title,  §  28. 
Taking  successive  possession,  see  Adverse  Possession,  §  43. 
Under  color  of  title,  see  Adverse  Possession,  i§  68,  99. 
Writ  of,  see  Ejectment,  §  120. 

POST  NUPTIAL  SETTLEMENTS. 

See  Husband  and  Wife,  §  30. 

POWER  OF  ATTORNEY. 

For  sale  of  real  estate,  see  Vendor  and  Purchaser,  §  151. 
Kevocation  of,  see  Vendor  and  Purchaser,  i  223. 

POWERS. 

Delegation  of  legislative  power,  see  Constitutional  Law,  §  59. 

Distribution  of  governmental  powers,  see  Constitutional  Law,  III. 

Of  agent,  see  Principal  and  Agent,  III,  A. 

Of  clerks  of  courts,  see  Clerks  of  Courts,  §  64. 

Of  corporation,  see  Corporations,  VII. 

Of  executor  to  sell  or  convey  real  estate,  see  Executors  and  Administra- 
tors, §§  136,  137,  138. 

Of  master  commissioner,  see  Equity,  §  395. 

Of  municipal  corporation,  see  Municipal  Corporations,  §  57. 

Of  sale  under  mortgage,  see  Mortgages,  IX. 

Of  trustee,  see  Trusts,  §  184. 

Reservation  of  power  of  sale  by  grantor,  see  Deeds,  §  146. 

Testamentary  powers,  see  Wills,  I. 

Under  will  to  sell  land  of  testator,  see  Executors  and  Administrators, 
5  138. 

PRAYER. 

Belief  under,  see  Pleading,  §  36. 
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PRE-EMPTION. 

Hights  acquired  by,  see  Public  Lands,  §  34. 

PREFERENCES. 

See  Assignments  fob  Benefit  of  Gbeditobs,  I,  D ;  Fbaudulent  Convk- 

ANCES,  I,  H;  Pabtnebship,  §  183. 
By  bankrupt,  see  Bankbuptcy,  i  158. 
Of  creditors,  see  Assignments  fob  Benefit  of  Cbeditobs,  §S  12,  310;  A^ 

tachment,  §  39;  Fbaudulent  Conveyances,  §§64,  115;  Insolvehct, 

§  61. 
Of  creditors  not  ground  of  attachment,  see  Attachment,  §  39. 
Of  execution  creditors,  see  Execution,  §  113. 
Right  of  debtor  to  prefer  creditor,  see  Fbaudulent  Conveyances,  §  115i 

PREJUDICE. 

Dismissal  without  prejudice,  see  Dismissal  and  Nonsuit,  §  75. 

PRELIMINARY  EVIDENCE. 

See  Evidence,  §  369. 

PREMATURE  PLEADING. 

See  Pleading,  §  85. 

PREMIUM. 

Payment  of,  see  Insubance,  §  186. 

Recovery  of  premiums  paid,  see  Insubance,  §  198. 

Waiver  of  payment  in  advance,  see  Insubance,  §  186. 

PRESCRIPTION. 

Easement  by,  see  Easements,  §§4,  36. 

Highway  by,  see  Highways,  §§  1,  6,  9. 

Persons  who  may  claim  by,  see  Advebse  Possession,  §  10. 

Rights  acquired  by,  see  Advebse  Possession,  I,  A. 

Title  acquired  by,  see  Advebse  Possession,  §§  5,  8,  10. 

PRESENCE. 

Of  accused  at  trial,  see  Cbiminal  I^w,  §  636;  Municipal  OMffOBAHORS, 
§  634. 

PRESENTMENT. 

Necessity  of,  see  Bills  and  Notes,  §  389. 

Of  bill  for  acceptance,  see  Bills  and  Notes,  §  388. 

Of  note  for  payment,  see  Bills  and  Notes,  §  385. 
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PRESUMPTION. 

See  Appeal,  XVI,  E ;  Evidence,  II. 

As  to  age  of  infant  served  with  process,  see  Process,  §  144. 

As  to  animals  killed,  see  Railroads,  §  441. 

As  to  assignment  without  recourse,  see  Bills  and  Notes,  §§  293,  310. 

As  to  champertous  agreement,  see  Appeal,  8  906. 

As  to  claims  against  deceased's  estate  after  five  years,  see  Executors  and 

Administrators,  8  213. 
As  to  constitutionality  of  legislative  act,  see  Statutes,  §  282. 
As  to  extent  of  levy,  see  Execution,  §  262. 
As  to  land  purchased  by  one  partner,  see  Partnership,  §  92. 
As  to  members  of  partnership,  see  Partnership,  §  217. 
As  to  negligence  of  railroad  company,  see  Railroads,  §  359. 
As  to  payment  by  administrator,  see  Executors  and  Administrators,  §  309. 
As  to  possession  of  forged  instrument,  see  Forgery,  i  35. 
As  to  possession  of  one  joint  tenant,  see  Joint  Tenancy,  §  7. 
As  to  proceedings  by  warning  order,  see  Dower,  §  71. 
As  to  property  sold  under  warranty,  see  Sales,  §  287. 
As  to  regularity  of  oflBcial  conduct,  see  Sheriffs  and  Constables,  §  157. 
As  to  residence  of  deponent  witnesses,  see  Appeal,  §  926. 
As  to  residence  of  party,  see  Courts,  §  10. 

Ar  to  rulings  not  included  in  bill  of  exceptions,  see  Criminal  Law,  §  1144< 
As  to  settlement  by  administrator,   see  Executors  and  Administrators, 

§  506. 
As  to  statutes  of  another  state,  see  Counterfeiting,  §  18. 
As  to  suretyship  of  wife  for  husband,  see  Husband  and  Wife,  §  87. 
As  to  tenancy  in  common,  see  Tenancy  in  Common,  §  15. 
As  to  time  of  amendment  of  pleading,  see  Pleading,  8  245. 
As  to  time  of  filing  petition  in  attachment,  see  Appeal,  8  907. 
As  to  time  of  rendition  of  Judgment,  see  Judgment,  S  650. 
As  to  use  of  assets  by  administrator,  see  Executors  and  Administrators, 

8  478. 
Conspiracy  to  defraud  not  presumed,  see  Fraudulent  Conveyances,  8  165. 
Correctness  of  Judgment,  see  Judgment,  8  650. 
Delivery  of  written  contract,  see  Contracts,  8  42. 
Fraud  not  presumed,  see  Fraud,  8  50. 

Fraud  not  presumed  from  gift,  see  Fraudulent  Conveyances,  8  270. 
In  case  of  derelict  guardian,  see  Guardian  and  Ward,  8  160. 
In  favor  of  bill  of  sale,  see  Sales,  8  130. 
In  favor  of  representatives  of  administrator,  see  Executors  and  Admin- 

ISTBATORS,  8  509. 

Irregularity  of  election  of  corporate  ofiBcers,  see  Corporations,  8  284. 

Legal  presumption  of  title,  see  Partition,  8  109. 

Of  acceptance  of  deed,  see  Deeds,  8  63. 

Of  agreement  to  pay  rent,  see  Landlord  and  Tenant,  8  9. 

Of  approval  of  contract  made  with  county  court,  see  Counties,  8  222. 

Of  authority  of  agent  to  contract,  see  Contracts,  8  348. 
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PRESUMPTION— (Continued). 
Of  authority  of  attorney  to  enter  appearance  for  defendant,  see  Appeai- 

ANCE,   §  3. 

Of  compliance  with  law  In  appointment  of  Judge,  see  Judges,  S  16. 

Of  compliance  with  statute,  see  Executobs  and  Administrators,  S  314. 

Of  consent  to  submission  of  questions  of  fact  to  jury,  see  Tsial,  §  11. 

Of  correctness  of  Judgment,  see  Judgment,  §  500. 

Of  correctness  of  ruling  of  trial  court,  see  Appeal,  §§  907,  915,  938. 

Of  correctness  of  ruling  on  demurrer,  see  Appeal,  §  917. 

Of  dedication  from  facts  and  circumstances,  see  Dedication,  S  41. 

Of  delivery  of  deed,  see  Deeds,  §  59. 

Of  employment  of  attorney,  see  Attorney  and  Client,  §  64. 

Of  fraud — Rebuttal,  see  Life  Estates,  §  23. 

Of  instruction  to  find  for  defendant,  see  Appeal,  §  907. 

Of  intention  to  abandon  homestead,  see  Homestead,  S  162. 

Of  Jurisdiction  to  appoint  trustee,  see  Trusts,  §  371. 

Of  knowledge  by  partner  of  partnership   transaction,   see  Partnership 
9  217. 

Of  Icnowledge  of  conflict  of  patents,  see  Adverse  Possession,  §  41. 

Of  loan  to  partnership,  see  Partnership,  §  145. 

Of  negligence  of  railroad  company,  see  Railroads,  9  441. 

Of  notice  by  open  and  adverse  holding  after  expiration  of  lease,  see  Land- 
lord AND  Tenant,  9  297. 

Of  notice  of  adverse  holding,  see  Limitation  of  Actions,  9  19. 

Of  order  directing  sheriff  to  take  charge  of  prisoner,  see  Bail,  9  7S. 

Of  ownership  of  land,  see  Husband  and  Wife,  9  25. 

Of  partition  by  conveyances,  see  Partition,  9  9. 

Of  payment,  see  Payment,  9  64. 

Of  payment  of  note,  see  Limitation  of  Actions,  9  21. 

Of  payment  of  purchase-money,  see  Vendor  and  Purchaser,  9  315. 

Of  regularity  of  orders  appointing  receiver  and  accepting  bond,  see  Ap- 
peal, 9  902. 

Of  regularity  of  proceedings  by  court  commissioners,  see  Court  Commis- 
sioners, 9  4. 

Of  renewal  of  note,  see  Bills  and  Notes,  9  430. 

Of  sanity,  see  Insane  Persons,  9  2. 

Of  waiver  of  exceptions,  see  Appeal,  9  938. 

On  appeal,  that  case  was  correctly  decided,  see  Appeal,  99  868,  900. 

On  execution  of  note,  see  Bills  and  Notes,  9  116. 

Presumptive  fraud,  see  Fraud,  9  50. 

Rebuttal  of  presumption  arising  from  execution  of  receipts  and  notes,  see 
Accounts,  9  18. 

That  acceptor  of  bill  has  funds  of  the  drawer,  see  Contribution,  9  1. 

That  administrator  executed  bond  with  good  security,  see  Executors  aito 
Administrators,  9  20. 

That  city  ordinance  was  regularly  passed,  see  Municipal  Corporahons, 
9  122. 
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PRESUMPTION— (Continued). 

That  defects  in  pleading  have  been  cured,  see  Appeal,  I  915. 

That  demurrer  was  overruled,  see  Appeal,  §§  500,  915. 

That  emergency  eristed  for  suspension  of  rule  and  adoption  of  improve- 
ment ordinance  on -first  reading,  see  Appeal,  S  907. 

That  findings  are  supported  by  the  evidence,  see  Appeal,  §  907. 

That  homestead  was  lawfully  set  apart,  see  Homesteads,  S  214. 

That  improvement  work  was  let  in  accordance  with  ordinance,  see  Munici- 
pal Corporations,  §  340. 

That  instruction  given  was  proper,  see  Appeal,  §  544. 

That  instrument  was  altered  without  consent  of  obligor,  see  Altebation 
OF  Instruments,  §  26. 

That  insurance  policy  is  a  valued  one,  see  Insurance,  §  500. 

That  Judgment  is  based  on  sufficient  evidence,  see  Appeal,  §  906. 

That  judgment  was  authorized  by  facts  proven,  see  Appeal,  §  906. 

That  note  contains  all  the  evidence  of  indebtedness  and  entire  agreement 
of  the  parties,  see  Bills  and  Notes,  §  490. 

That  one  entering  car  is  a  passenger,  see  Carriers,  §  246. 

That  party  knows  the  law,  see  Appeal,  §  351. 

That  person  on  railroad  track  will  step  aside  and  avoid  danger  from 
train,  see  Railroads,  §  376. 

That  special  statute  was  intended  to  harmonize  with  general  legislation, 
see  Statutes,  §  77. 

That  written  agreement  expresses  entire  contract,  see  Contracts,  §§  150, 
348. 

Validity  of  bond,  see  Bonds,  §  130. 

When  evidence  in  criminal  cause  is  not  brought  up,  see  Criminal  Law, 
S  1144. 

PRINCIPAL  AND  AGENT. 

See  Brokers  ;  Factors  ;  Partnership,  §  125. 

Agency  not  a  defense  for  criminal  act,  see  Criminal  Law,  9  58. 

Facts  constituting  relation  of  principal  and  agent,  see  Carrier,  §  39. 

Husband  as  agent  of  wife,  see  Husband  and  Wife,  S  20,  138. 

Instructions,  see  False  Imprisonment,  §  40. 

Mutual  rights,  duties,  and  liabilities,  see  Principal  and  Agent,  §§  48-90. 

Partners  agents  for  each  other,  see  Partnership,  9  125. 

Power  of  agent  of  corporation,  see  Corporations,  §  304. 

Power  of  attorney  to  sell  real  estate,  see  Vendor  and  Purchaser,  9  151. 

Property  in  hands  of  agent  attachable,  see  Attachment,  9  58. 

Rights  and  liabilities  as  to  third  person,  see  Principal  and  Agent,  99  91- 

191. 
The  relation,  see  Principal  and  Agent,  99  7-23. 

PRINCIPAL  AND  SURETY. 
See  Guaranty. 
Creation  and  existence  of  relation,  see  Principal  and  Surety,  99  17-46. 


1220  INDEX  [KY.  OPIN.  DIG.] 

PRINCIPAL  AND  SURETY— (Continued). 
Contribution  between  sureties  on  administrator's  bond,  see  Executobs  a5d 

Administbatobb,  S  531. 
Discharge  of  sureties,  see  Attachment,  §  337. 
Discharge  of  sureties  on  bail. bond,  see  Bail,  §  74. 
Discharge  of  sureties  on  guardian's  bond,  see  Guabdian  and  Wakd,  S  177. 

« 

Discharge  of  surety,  see  Pbincipal  and  Subety,  §9  96-131. 

Estoppel  of  sureties  on  attachment  bond,  see  Attachment,  §  336. 

Extent  of  surety's  liability,  see  Aitachment,  §  338. 

Indemnity  of  surety  against  loss,  see  Bail,  §  74. 

Joint  action  against  principal  and  surety,  see  Action,  S  50. 

Liability  of  sheriffs  on  indemnity  bond,  see  Shebiffs  and  Constables,  §  89. 

Liability  of  surety  on  appeal  bond,  see  Appeal,  §  381. 

Liability  of  sureties  on  bail  bond,  see  Bail,  §  74. 

Liability  of  surety  on  bond  of  tax'ern  keeper,  see  Intoxicating  Liquors, 

§  87. 
Liability  of  surety  on  executor's  bond,  see  Executobs  and  Aoministbatois, 

§  53L 
Liability  of  surety  on  guardian's  bond,  see  Guabdian  and  Ward,  !S  173, 177. 
Liability  of  sureties  on  injunction  bond,  see  Injunction,  §  239. 
Liability  of  sureties  on  official  bonds,  see  Officebs,  IV. 
Liability  of  sureties  on  receiver's  bond,  see  Receivebs,  §  213. 
Liability   of   sureties  on  sheriff's  bond,   see   Shebiffs   and  Constables, 

§§  155,  156. 
Nature  and  extent  of  liability  of  surety,  see  Pbincipal  and  Subety,  §§  59- 

74. 
Ilelease  of  surety  on  replevin  bond,  see  Replevin,  §§33,  123. 
Release  of  surety  on  recognizance  bond,  see  Recognizances. 
Release  of  surety  on  sale  bond,  see  Judicial  Sales,  §  29. 
Remedies  of  creditors,  see  Pbincipal  and  Subety,  §§  132-162. 
Right  of  surety  to  be  subrogated,  see  Subbooation,  §§  7,  8. 
Rights  and  remedies  of  surety,  see  Pbincipal  and  Subety,  §§  167-200. 
Rights  of  sureties  of  married  women,  see  Husband  and  Wife,  9  85. 
Subrogation  of  sureties,  see  Subbogation,  §§  7,  33. 
Sureties  entitled  to  indemnity  money,  see  Indemnity,  §  8. 
Suretyship  of  married  women,  see  Husband  and  Wife,  §  157. 
When  not  released  by  discharge  in  bankruptcy,  see  Bankbuptct,  §  433. 

PRINCIPALS. 

Accessories  liable  as  principals,  see  Accessobies. 
In  second  degree,  see  Cbiminal  Law,  §  63. 

PRIORITY. 

Between   attachment  lien  and   attorney's  lien,   see  Attachment,  §  180; 

Attobney  and  Client,  §  184. 
Between  attachment  lien  and  other  liens,  see  Attachment,  §§  180,  286. 
Between  attachments,  see  Attachment,  §  179. 
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PRIORITY— (Continued). 

Between  chattel  mortgages  and  other  liens,  see  Chattel  Mobtgages,  §  138. 

Between  execution  and  other  Hens,  see  Execution,  9  113. 

Between  executions,  see  Execution,  §  112. 

Between  garnishment  and  other  liens,  see  Gabnishment,  §  108. 

Between  landlord's  lien  and  mortgage,  see  Landlord  and  Tenant,  §  248. 

Between  liens,  see  Liens,  9  12. 

Between  mechanics'  liens  and  mortgage  Hens,  see  Mechanics'  Liens,  §  198. 

Between  mortgage  and  claim  on  replevin  bond,  see  Mortgages,  9  151. 

Between  mortgage  lien  and  purchase-money  lien,  see  Mortgages,  9  150. 

Between  mortgage  Hens,  see  Mortgages,  9  151. 

Between  pledge  lien  and  attachment  Hen,  see  Pledges,  9  23. 

Between  vendor's  liens  and  Judgment  Hens,  see  Liens,  9  12. 

In  payment  of  claims  against  decedent's  estate,  see  Executors  and  Admin- 
istrators, VI,  D,  9  263. 

Landlord's  lien  has  priority  over  claims  of  general  creditors  of  tenant, 
see  Landlord  and  Tenant,  9  248. 

Lien  for  money  advanced  and  vendor's  lien,  see  Sales,  9  308. 

Of  claims,  see  Insolvency,  9  117. 

Of  creditors,  see  Fraudulent  Conveyances,  9  321. 

Of  debts  over  legacies  and  distributive  shares,  see  Executors  and  Admin- 
istrators, 9  289. 

Of  liens,  see  Vendor  and  Purchaser,  9  254. 

Of  notes  secured  by  mortgage,  see  Mortgages,  9  149. 

Of  purchase-money  mortgage,  see  Vendor  and  Purchaser,  9  260. 

State  tax  lien  superior  to  municipal  tax  lien,  see  Municipal  Corporations, 
9  519;  Taxation,  9  509. 

PRISONER. 
Discharge  of,  see  Criminal  Law,  9  576. 

PRISONS. 

Compensation  for  keeping  and  maintenance  of  prisoners,  Jail  fees,  and  In- 
cidental expenses,  see  Prisons,  9  18. 
Compensation  for  services,  see  Prisqns,  9  8. 
Custody  and  control  of  prisoners,  see  Prisons,  9  13. 
Establishment  and  maintenance,  see  Prisons,  9  1. 
Officers,  see  Prisons,  9  5. 
R^:iilation  and  supervision,  see  Prisons,  9  4. 

PRIVATE  ROADS. 

Establishment,  see  Private  Roads,  9  2. 

Private  way  by  prescription,  see  Eesements,  9  4. 

Private  way  not  acquired  by  dedication,  see  Easements,  9  36. 
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PRIVILEDGED  COMMUNICATIONS. 

See  Witnesses,  II,  D. 

PROBABLE  CAUSE. 

See  Malicious  Prosecution,  II. 

PROBATE. 

See  Wills,  V. 

Jurisdiction,  see  Wills,  §§  247,  249. 

Of  will,  see  Wills,  §  205. 

PROCEEDS. 

Of  attachment  sale,  see  Attachment,  §  194. 

Of  judicial  sales,  see  Judicial  Sales,  §  62. 

Of  mortgage  foreclosure  sale,  see  Mobtoages,  §§  563,  564. 

Priorities  of  claims,  see  Mobtgages,  §  564. 

PROCESS. 

Abuse  of  process,  see  Pbocess,  §§  168-171. 

Constructive  service  in  attachment,  see  Attachment,  §  205. 

Defects,  objections,  and  amendment,  see  Pbocess,  §§  157-164. 

Liability  for  failure  to  make  levy  under  execution,  see  Sheriffs  and  C5o5- 

stables,  S  101. 
Nature,  issuance,  requisites,  and  validity,  see  Process,  §f  1-29. 
Necessary  to  valid  judgment,  see  Judgment,  §  17. 
Service,  see  Process,  §§  48-150. 

Service  of  process  or  order  of  revival,  see  Abatement  and  Revivai.,  S  75. 
Service  of  summons  on  corporation,  see  Cobpobattons,  §  507. 
Service  of  summons  on  infants,  see  Infants,  §  89. 
Summons  to  garnishee,  see  Gabnishment,  §  91. 

PROFERT. 

Of  insurance  policy,  see  Insubance,  §  631. 

PROHIBITION. 

Nature  and  grounds,  see  Pbohibition,  §  5. 

PROOF. 

See  Evidence. 

Taking  and  filing,  see  Equity,  VI. 

Of  claims  in  bankrupt  court,  see  Bankruptcy,  §  329. 

Of  issues,  see  Pleading,  §§  379,  380. 
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PROPERTY. 

See  Exchange  of  Pbopebty  ;  Public  Lands  ;  Real  Pbopebty. 
Conspiracy  to  injure,  see  Conspibacy,  §  8. 
Damages  for  Injuries  to  horse,  see  Damages,  S  113. 
Distinction  between  real  and  personal  property,  see  Pbopebty,  9  3. 
Division  of  personal  property,  see  Descent  and  Distbibution,  §  73. 
Injuries  to,  see  Damages,  YI,  B. 
Measure  of  damages,  see  Damages,  §  103. 

Municipal  office  not  private  property,  see  Municipal  Cobpobations,  §  161. 
Personal  property  of  wife,  see  Husband  and  Wife,  §§7,  10. 
Property  and  funds  of  universities,  see  Colleges  and  Univebsities,  S  6. 
Seizure  of  property  of  belligerent  enemies,  see  Wab,  §  12. 
Slander  of  title  to  property,  see  Libel  and  Slandeb,  V. 
Subject  to  attachment,  see  Attachment,  §  49. 
Subject  to  execution,  see  Execution,  II. 
Subjects  of  property,  see  Pbopebty,  §  2. 

Taking  without  compensation,  see  (constitutional  Law,  §  278. 
Title  by  accession,  see  Accession,  §  1. 

Title  to  personal  property  by  adverse  possession,  see  Advebse  Possession, 
§  101. 

PROPOSALS. 

Acceptance  of,  see  Contbacts,  I,  B. 

PROTEST. 

Notice  of,  see  Bills  and  Notes,  §  409. 

Of  note,  see  Bills  and  Notes,  §§  408,  411. 

Sufficiency  of  note,  see  Bills  and  Notes,  S§  411,  412. 

PROXIMATE  CAUSE. 

See  Damages,  §  17;  Negligence,  II. 

Of  personal  injuries  on  turntable,  see  Railboads,  §  279. 

PUBLIC  AID. 

To  railroads,  see  Railboads,  III. 

PUBLICATION. 

Notice  by,  see  Notice,  §  11. 

Of  street  Improvement  ordinance  on  Sunday,  see  Municipal  Cobpobations, 
§  302. 

PUBLIC  FUNDS. 
Care  and  custody  of,  see  Officebs,  §  111. 
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PUBLIC  IMPROVEMENTS. 

See  Municipal  Coepobations,  IX. , 
Assessments  for,  see  Municipal  Corporations,  IX,  E. 
Cost  of  repairing  streetd,  see  Municipal  Corporations,  §  414. 
Damages  resulting  from,  see  Municipal  Corporations,  IX,  D. 
Description  of  improvement,  see  Municipal  Corporations,  §  304. 
Estoppel  to  deny  liability  for,  see  Municipal  Corporations,  §  319. 
Improvement  ordinance,  see  Municipal  Corporations,  §  300. 
Liability  of  abutting  owner  for  street  improvement,  see  Municipal  Cor- 
porations, S  562. 
Lien  for,  see  Municipal  Corporations,  §  525w 
Taxation  for,  see  Municipal  Corporations,  S§  962,  966. 


PUBLIC  LANDS. 

Disposal  of  lands  of  the  states,  see  Public  Lands,  §  142. 
Location  of  patent,  see  Boundaries,  §  39. 

Survey  and  disposal  of  lands  of  ITnited  States,  see  Public  Lands,  §§  24-116. 
Validity  of  land  patent,  see  Evidence,  §  387. 

PUBLIC  POLICY. 

Contract  against,   see  Contracts,  §§  108,  133. 

Contract  between  husband  and  wife,  see  Husband  and  Wife,  §  36. 

Contract  in  violation  of,  see  Contracts,  S  108. 

Judgment  on  contract  against  public  policy,  see  Appeal,  S  1169. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts,  II. 

PUNISHMENT. 

By  expatriation,  see  Citizens,  §  13. 

Discretion  of  court,  see  Ixhteries,  §  30. 

For  contempt  of  court,  see  Contempt,  II. 

For  embezzlement,  see  Embezzlement. 

Of  pupil  by  teacher,  see  Schools  and  School  Districts,  S  174. 

Receiving  stolen  goods,  see  Receiving  Stolen  Goods,  §  9. 

PUNITIVE  DAMAGES. 

See  Damages  ;  Libel  and  Slander,  S  120 ;  Trespass,  §  56. 
For  assault  and  battery,  see  Assault  and  Battery,  S  39. 
Not  recoverable  in  action  on  attachment  bond,  see  Attachment,  8  351. 
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PURCHASE-MONEY. 

See  Vendob  and  Pubchaseb,  IV,  D. 

Action  to  recover,  see  Venoob  and  Fxjbchaseb,  VI,  B. 

RecoYery  by  purchaser,  see  Vendob  and  Pubchabeb,  VII,  A. 

PURCHASERS. 

At  auction  sale,  see  Auctions  and  Auctioneebs. 

At  execution  sale,  see  Execution,  §§  228,  263,  264. 

At  Judicial  sale,  see  Judicial  Sales,  §§  17,  24,  54,  56. 

At  mortgage  foreclosure  sale,  see  Mobtoages,  §  532. 

Bona  fide  purchaser,  see  Fbaudulent  Conveyances,  §9  198,  199,  203 ;  Ven- 
dob and  Pubchaseb,  V,  C. 

Equitable  owner  of  land,  see  Judicial  Sales,  §  36. 

Executor  purchasing  at  own  sale,  see  E^xecutobs  and  Administbatobs, 
S  365. 

p'rom  execution  purchaser,  see  Execution,  §  290. 

Insolvency  of  purchaser  at  judicial  sale,  see  Judicial  Sales,  S  55. 

Interest  acquired  by  purchaser  at  execution  sale,  see  Execution,  §  263. 

Liability  for  rents  and  profits,  see  Vendob  and  Pubchaseb,  §  196. 

Lis  pendens  purchaser,  see  Lis  Pendens,  §  24. 

Mistalce  as  to  quantity  of  land  sold,  see  Execution,  S  288. 

Of  mortgaged  property,  see  Mobtoages,  §  277. 

Of  real  estate  at  guardian's  sale,  see  Guabdian  and  Wabd,  §  108. 

Pending  suit,  see  Lis  Pendens,  §  23. 

Purchase  by  trustee,  see  Tbusts,  S  198. 

Kemedies  of,  see  Vendob  and  Pubchaseb,  VII. 

Bights  of  innocent  purchaser,  see  Vendob  and  Pubchaseb,  §  213. 

Title  of  purchaser  at  guardian's  sale,  see  Guabdian  and  Wabd,  §§92,  111. 

nUe  of  purchaser  at  tax  sale,  see  Taxation,  XI,  A. 

With  knowledge  that  land  had  been  conveyed  to  another,  see  Execution, 
§  264. 

QUARTERLY  COURT. 

Transfer  of  cause  by  agreement  to  circuit  court,  see  CbuBTS,  §  22. 

QUASHING. 

See  Indictment  and  Infobmation,  VII. 

Bail  bond,  see  Bail,  §  78. 

Execution,  see  Execution,  §  247. 

Execution  sale,  see  Execution,  §  159. 

Process,  see  Pbocess,  §  156. 

Return  of  execution,  see  Execution,  §  340. 

QUIETING  TITLE. 

Proceedings  and  relief,  see  Quieting  Title,  §§  28-53. 
Right  of  action  and  defenses,  see  Quieting  Title,  §§  7-12. 

32 
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QUITCLAIM. 

See  Deeds,  S  25. 

QUO  WARRANTO. 

Jurisdiction,  proceedings,  and  relief,  see  Quo  Warbanto,  §  30. 

RAILROAD  COMMISSIONERS. 

Statute  creating  board  constitutional,  see  Railroads,  §  9. 

RAILROADS. 

See  Cabbiebs;  Eminent  Domain,  §  172;  Stbeet  Railboads. 

Condemnation  for  road  purposes,  see  Eminent  Domain,  §  20. 

Control  and  regulation  in  general,  see  Railboads,  §  9. 

Indebtedness,  securities,  liens,  and  mortgages,  see  Railboads,  §§  159-165. 

Location  of  road,  termini  and  stations,  see  Railboads,  §  46. 

Location  of  turntable,  see  Negligence,  §  23. 

Operation,  see  Railboads,  §§  259-453. 

Public  aid,  see  Railboads,  §  34. 

Railroad  companies,  see  Railboads,  §  15. 

Rigiits  of  assignee  of  contractor  for  railroad  work,  see  Assignments,  §  53. 

Right  of  way  and  other  Interests  in  land,  see  Railboads,  §§  64-113. 

Subscription  by  county  to  stock  of  railroad  company,  see  Counties,  §  154. 

Taxation  of,  see  Counties,  §  190;  Taxation,  §§  124,  143,  144. 

Taxation  of  railroad  property  by  cities,  see  Municipal  Cobpobations,  §  425. 

RAPE. 

See  Abduction. 

Offenses  and  responsibility  therefor,  see  Rape,  S§  15-17. 
Prosecution  and  punishment,  see  Rape,  §§  20-59. 

RATE. 

Of  interest,  see  Intebest,  II. 

RATIFICATION. 

By  infants,  see  Infants,  §§  30,  57. 

By  wife,  of  contract,  see  Husband  and  Wife,  §§  73,  199. 

Of  contract  made  on  Sunday,  see  Sunday,  §  15. 

Of  unauthorized  acts  of  agent,  see  Pbincipal  and  Agent,  III,  D. 

REAL  PROPERTY. 

See  Accessions;  Deeds;  Easements;  Ejectment;  Estates;  Fbauduleht 
Conveyances,  §  45 ;  Husband  and  Wife  ;  Infants  ;  Landlobd  ahd  Ten- 
ant; Life  Estates;  Limitation  of  Actions,  §  44;  Mobtgaoes;  Pmp- 
EBTY ;  Public  Lands  ;  Quieting  Title  ;  Remaindebs  ;  Tenants  in  Com- 
mon; Tbusts;   Vendob  and  Pubchaseb;   Wills. 
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REAL  PROPERTY— (Continued). 
Buildings  erected  on  leased  premises  by  agent,  see  Pbopebty,  §  3. 
Construction  of  contract  of  sale,  see  Vendor  and  Pubchaser,  II. 
Contracts  or  agreements  relating  to  interests  in,  see  Frauds,  Statute  of, 

VI. 
Conversion  into  personalty,  see  Conversion,  §§  3,  5. 
Damages  for  permanent  injury,  see  Damages,  §  107. 
Does  not  pass  to  administrator,  see  Executors  and  Administrators,  §  129. 
Jurisdiction  of  suits  involving,  see  Courts,  §§3,  18. 
Measure  of  damages  for -injuries  to,  see  Damages,  §  107. 
Not  assets  in  hands  of  administrator,  see  Executors  and  Administrators, 

§  39. 
Parol  agreement  establishing  boundary  line,  see  Boundaries,  §  8. 
Parol  gift  of,  see  Gifts,  §  25. 
Partnership  real  estate,  see  Partnership,  §  68. 
Sale  by  guardian,  see  Guardian  and  Ward,  §  42. 
Sale  by  administrator  for  payment  of  deceased's  debts,  see  Executors  and 

Administrators,  §§  322,  329. 
Subject  to  execution,  see  Execution,  §§  21,  33,  40. 
Taxation  of,  see  Taxation,  §  255. 
Title  by  accession,  see  Accession,  §  1. 

REASONABLE  DOUBT. 

See  Criminal  Law,  §  561. 

As  to  degree  of  ofifense,  see  Criminal  Law,  §  28. 
Instruction  as  to,  see  Criminal  Law,  §  789. 
Of  guilt  of  accused,  see  Criminal  Law,  §  561. 

RECEIPT. 

Burden  of  proof  as  to  signature,  see  Estoppel,  §  91. 

Conclusiveness  of,  see  Evidence,  §  383. 

Forgery  of,  see  Forgery,  §  7. 

In  full  of  debt,  see  Payment,  §  33. 

Parol  evidence  explaining  or  contradicting,  see  Evidence,  §  397. 

RECEIVERS. 

See  Corporations,  VIII  ;  Mortgages,  S  466 ;  Partnership,  §  210. 
Accounting  and  compensation,  see  Receivers,  §§  195-204. 
Actions,  see  Receivers,  §  183. 

Appointment,  qualification  and  tenure,  see  Receivers,  §§  29-51. 
Liiabllities  on  bonds  or  undertakings,  see  Receivers,  S§  212-218. 
Management  and  disposition  of  property,  see  Receivers,  §§  82-138. 
Nature  and  grounds  of  receivership,  see  Receivers,  §§  10-15. 
Wrongful  receivership,  see  Receivers,  §  219. 
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RECOGNIZANCES. 

Actions,  see  Recognizances,  §  12. 

Breach  or  fulflllinent  of  condition,  see  Recognizances,  §  5. 

Discharge  of  sureties,  see  Recognizances,  S  4. 

Extent  of  liability,  see  Recognizances,  §  6. 

Nature  and  essentials  in  general,  see  Recognizances,  S  1. 

Requisites  and  validity,  see  Recognizances,  §  2. 

RECORDER. 
Of  deeds,  see  Deeds,  §  79. 

RECORDING. 

Chattel  mortgages,  see  Chattel  Mobtgages,  S  84. 

Deeds,  see  Deeds,  II. 

Jjeases,  see  Landlord  and  Tenant,  §  26. 

■ 

RECORDS. 

Constructive  notice  of,  see  Deeds,  §  79. 
Contents  of  record  on  appeal,  see  Appeal,  SS  516,  518. 
Custody  and  care  of,  see  Clerks  of  Courts,  S  10. 
Defects,  amendment  and  correction,  see  Records,  §  10. 
Estoppel  by  record,  see  Estoppel,  I,  §  68. 
Of  case  on  appeal,  see  Appeal,  X. 
Pleading  attacking  court  record,  see  Pleading,  §  42. 
Supplying  or    restoring   records   or   instruments   lost   or   destroyed,  see 
Records,  S  17. 

RECOUPMENT. 
Of  damages  for  breach  of  warranty,  see  Bills  and  Notes,  S  528. 

REDEMPTION. 

See  Mortgages,  XI. 

From  execution  sale,  see  Execution,  S  291. 

From  Judicial  sales,  see  Judicial  Sales,  §  59. 

From  tax  sale,  see  Taxation,  X. 

Negligent  loss  of  right,  see  Auctions  and  Auctioneers,  S  8. 

RE-ENTRY. 
By  landlord,  see  Landlord  and  Tenant,  8  277. 

REFERENCE. 
Nature,  grounds  and  order  of  reference,  see  Reference,  9  3. 
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REFORMATION  OF  INSTRUMENTS. 

Of  deed,  see  Auctions  and  Auctioneebs,  §  8;  Deeds,  §  115. 
Proceedings  aiid  relief,  see  Reformation  of  Instbukents,  S8  31-45. 
Right  of  action  and  defenses,  see  Reformation  of  Instruments,  f  §  21-25. 

REGULATIONS. 

Of  brokerage  business,  see  Brokers,  I. 

Of  lotteries,  see  Lotteries,  99  1,  5. 

Of  sale  of  intoxicating  liquors,  see  Intoxicating  Liquors,  9  6. 

Of  weights  and  measures,  see  Weights  and  Measures,  9  1. 

REHEARING. 

Considering  petition  for,  see  Appeal,  9  830. 
Overruling  petition  for,  see  Appeal,  9  830. 

REIMBURSEMENT. 

Of  guardian,  see  Guardian  and  Ward,  9  68. 

Of  husband  for  improvements  on  wife's  lands,  see  Husband  and  Wife, 
9  141. 

REINSTATEMENT. 

Of  attachment,  see  Attachment,  9  275. 
Of  injunction,  see  Injunction,  9  183. 

REINVESTMENT. 

Of  proceeds  of  trust  property,  see  Trusts,  99  184,  202. 

RELATIVES. 
Bight  to  compensation  for  services,  see  Work  and  Labor,  9  7. 

RELEASE. 

By  guardian  to  receiver,  see  Guardian  and  Ward,  9  64. 

By  husband  of  interest  in  wife*s  estate,  see  Husband  and  Wife,  9  88. 

Cancellation  of  release  of  mortgage,  see  Cancellation  of  Instruments, 

9  2. 
Effect  of  release,  see  Mortgages,  9  315. 

From  subscription  for  corporate  stock,  see  Corporations,  9  84. 
Of  attached  property,  see  Attachment,  9  102. 

Of  debt  by  marriage  of  debtor  and  creditor,  see.  Husband  and  Wife,  9  55. 
Of  dower  by  Joinder  in  mortgage,  see  Dower,  9  15. 
Of  dower  in  lands  by  husband,  see  Husband  and  Wife,  9  46. 
Of  dower  right,  see  Dower,  9  53. 
Of  guarantor,  see  Guaranty,  9  53. 
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RELEASE— (Continued) . 
Of  levy  of  execution,  see  Execution,  §  146. 
Of  mortgage,  see  Mobtqages,  §§  309,  310. 
Of  surety,  see  Principal  and  Surety,  §  156. 
Partial  release,  see  Mortgages,  S  310. 

RELIEF. 
Alternative,  see  Ck)NTRACTS,  §§  331,  332. 

RELIGIOUS  SOCIETIES. 

Consideration  for  subscription  to  church,  see  Subscription,  §  5. 
Effect  of  division  of  church  or  society,  see  Religious  Societies,  §  23. 
Jurisdiction  of  courts  to  determine  rights  of  property,  see  Religious  So> 

CIETIES,  §  24. 

Parol  gift  of  land  to,  see  Adverse  Possession,  §  106. 

Property  and  funds,  see  Religious  Societies,  §  15. 

Sale  and  conveyance,  see  Religious  Societies,  §  20. 

Title  by  adverse  possession  and  limitation,  see  Adverse  Possession,  S  106. 

REMAINDERS. 

See  Wills,  §  622. 

Actions  by  or  against  remaindermen,  see  Remainders,  S  17. 

Contingent  remainder,  see  Deeds,  §  133 ;  Remainders,  §  4 ;  Wills,  §  630. 

Liability  for  improvements  made  by  life  tenant,  see  Life  Estates,  §  17. 

Requisites  and  validity,  see  Remainders,  §  2. 

Rights  and  liabilities  of  remaindermen  as  to  property   in  general,  flee 

Remainders,  §  11. 
Sale  and  conveyance  by  remaindermen,  see  Remainders,  fi  14. 
Subject  to  execution,  see  Execution,  §  21. 
Vested  remainder,  see  Wills,  §  634. 

REMAND. 

Proceedings  after  remand,  see  Appeal,  §  1203. 

REMEDIES. 

By  appeal,  see  Appeal,  I. 

By  attachment,  see  Attachment,  §  1, 

By  injunction,  see  Injunction,  I,  A. 

For  failure  to  make  return  of  execution,  see  Execution,  §  347. 

For  wrongful  enforcement  of  taxes,  see  Taxation,  VIII,  C. 

Of  buyer,  see  Sales,  VIII,  §  8. 

Of  creditors  and  purchasers,  see  Fraudulent  Conveyances,  III. 

Of  creditors,  see  Assignments  for  Benefit  of  Creditors,  V;  Guabaktt,  IV; 

Principal  and  Surety,  IV. 
Of  grantor,  see  Guaranty,  V. 
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REMEDIES— (Continued). 
Of  party  to  nsurious  contract,  see  Usury,  §§  89,  1020. 
Of  purchaser,  see  Vendob  and  Pubchaseb,  YII. 
Of  seller,  see  Sales,  VII. 
Of  sureties,  see  Principal  and  Surety,  V. 
Of  taxpayers,  see  Municipal  Corporations,  XIII,  E,  §  536. 
Of  vendor,  see  Vendor  and  Purchaser,  VI. 
Summary  remedy  on  attachment  bond,  see  Attachment,  §  340. 

REMITTITUR. 

To  prevent  reversal  of  judgment,  see  Appeal,  §  1140. 

REMOVAL. 

Of  buildings  from  land,  see  Improvement,  §  4. 

Of  property  from  leased  premises,  see  Landlord  and  Tenant,  §  251. 

REMOVAL  OF  CAUSES. 

Power   to   remove   and   right   of   removal    in   general,   see   Removal   of 

Causes,  §  10. 
Proceedings   to   procure   and   effect    removal,   see   Removal   of   Causes, 

S§  88-96. 
Remand  or  dismissal  of  cause,  see  Removal  of  Causes,  §  107. 
Transfer  of  causes  to  equity  docket,  see  Trial,  §  11. 

RENEWAL. 

Of  bill  or  note,  see  Bills  and  Notes,  §§  138,  141. 
Presumption  of  renewal  of  note,  see  Bills  and  Notes,  §  430. 

RENTS. 

See  Execution,  §  281;  Judgment,   S  800;  Landlord  and  Tenant,  VIII; 

Partition,  9  109. 
Accruing  on  estate  of  deceased,  see  Descent  and  Distribution,  9  52. 
Action  for,  see  Mortgages,  9  547. 

Action  for  rent  not  due — Allegation  of  fraud,  see  Attachment,  9  39. 
Application  of  by  receivers,  see  Receivers,  9  93. 

From  lease  of  wife's  separate  property,  see  Husband  and  Wife,  9  125. 
Liability  of  mortgagor  for  rent,  see  Mortgages,  9  547. 
Liability  of  purchaser  for  rents  and  profits,  see  Vendor  and  Purchaser, 

9  196. 
Lien  on,  see  Attachment,  9  184. 
Sale  of,  see  Executors  and  Administrators,  9  131. 
When  not  chargeable,  see  Descent  and  Distribution,  9  92. 
When  vests  in  heirs  or  devisees,  see  Descent  and  Distribution,  9  79. 
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REPAIRS. 

Costs  of  repairing  streets,  see  Municipal  Cobpobationb,  §  411 
Duty  as  between  landlord  and  tenant,  see  Landlord  and  Tenant,  §  150. 
Liability  for,  see  Landlord  and  Tenant,  9  152. 
Of  highways,  see  Highways,  §  105. 

REPEAL. 

By  implication,  see  Statutes,  §  160. 

Of  act  creating  court — Effect  on  pending  suits,  see  Courts,  §  6. 

Of  act  of  legislature — Effect  of,  see  Courts,  §  6. 

Of  statutes,  see  Statutes,  V. 

Power  of  legislature  to  repeal  or  change  statute,  see  Statutes,  S  149. 

REPLEVIN. 

Damages,  see  Replevin,  i  74. 

Liabilities  on  bonds  and  undertakings,  see  Replevin,  §§  118-135. 
Pleading  and  evidence,  see  Replevin,  §§  56-72. 

Proceedings  for  taking  and  redelivery  of  property,  see  Replevin,  S§  2649. 
Replevin  bond,  see  Landlord  and  Tenant;  Replevin,  §  279. 
Right  of  action  and  defenses,  see  Replevin,  §§  10^-15. 
Trial,   Judgment,    enforcement   of   judgment   and   review,   see  Beplevin, 
§§  86-100. 

REPLY. 

See  Pleading,  IV. 

In  action  on  note,  see  Bills  and  Notes,  §  486. 
Amendment,  see  Pleading,  §  269. 
Sufficiency  of,  see  Pleading,  §§  169,  173. 
Traversing  defendant's  claim,  see  Pleading,  §  176. 
When  not  necessary,  see  Attachment,  §  306. 
When  not  required,  see  Pleading,  §S  164,  167. 

REPORT. 

Amended  report  of  commissioner,  see  Court  Commissioners,  §  5. 

Confirmation  of  commissioners'  report,  see  Court  Commissioners,  f  5. 

Correction  of  errors  in  commissioner's  report,  see  Appeal,  S  248. 

Of  commissioners  in  chancery,  see  Equity,  §  406. 

Of  claims  against  estate,  see  Court  Commissioners,  §  5. 

Of  court  commissioners,  see  Court  Commissioners,  §  3. 

Of  court  commissioners — Sufficiency,  see  Court  Commissioners,  §  5. 

Of  viewers,  see  Highways,  §  41. 

REPRESENTATIONS. 

See  False  Reprpsentations. 
As  to  value,  see  Sales,  §  37. 
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REPRESENTATIONS— (Continued) . 
False  representations  by  purchaser,  see  Sales,  §  42. 
Fraudulent  representations,  see  Fbaud,  §  8. 
Of  auctioneer,  see  Auctions  and  Auctioneebs,  §  8. 

REPUDIATION. 

By  principal  of  authorized  act  of  agent,  see  Pbincipal  and  Agent,  S  161. 
Evidence  of  general  reputation,  see  Disorderly  House,  8  14. 

RESCISSION. 

Acts  constituting,  see  Contracts,  §  272. 

By  equitable  action,  see  Deeds,  §  178. 

Conditions  precedent  to  rescission  of  contract,  see  Contracts,  S  263. 

Grounds  for  rescission  of  contract  for  sale  of  land,  see  Contracts,  §  258. 

Of  contract,  see  Contracts,  IV,  §  259. 

Of  contract  of  purchase,  see  Vendor  and  Purchaser,  III. 

Of  contract  of  sale,  see  Sales,  III. 

Of  contract  to  sell  land,  see  Action,  §  21. 

Of  gift,  see  Gifts,  §  41. 

Of  policy  by  insurer,  see  Insurance,  §  248. 

Of  sale  by  infant,  see  Infants,  9  58. 

Persons  entitled  to  rescind,  see  Contracts,  9  268. 

Rights  of  parties  to  contract,  see  Vendor  and  Purchaser,  9  85. 

RESERVATIONS. 
In  deed,  see  Deeds,  9  137. 

RES  GESTAE. 

See  Criminal  Law,  9  362;  Evidence,  IV,  B;  Larceny,  9  46. 
Declarations  not  part  of,  see  Evidence,  9  123. 
Declaration  of  accused,  see  Criminal  Law,  9  364. 

RESIDENCE. 

See  Exemptions,  9  26. 

Of  voter,  see  Elections,,  9  71. 

Of  wife  who  has  abandoned  husband,  see  Divorce,  9  62. 

Presumption  as  to,  see  Courts,  9  10. 

RESTITUTION. 

See  Infants,  9  91. 

Prerequisite  to  rescission  of  sale  by  infant,  see  Infants,  9  58. 

Proceedings  for,  see  Judgment,  9  401. 
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RETAINER. 
What  constitutes,  see  Attobnet  and  Client,  S  64. 

RETURN. 

Conclusiveness  of,  see  Execution,  §  344. 

Damages  for  failure  to  return  execution,  see  Sheriffs  and  Constables, 

§  126. 
Failure  to  make — Penalty,  see  Execution,  S  347. 
Failure  to  make  return  of  invalid  execution,  see  Sheriffs  and  Constables, 

§  123. 
Of  depositions,  see  Depositions,  S  72. 
Of  execution,  see  Execution,  VIII. 
Of  indicti^ent,  see  Indictment  and  Information,  S  11. 
Of  judicial  sale,  see  Judicial  Sales,  §  30. 
Of  "no  property  found,"  see  Execution,  §  342. 
Of  sale  by  guardian,  see  Guardian  and  Ward,  S  102. 
Of  sale  under  execution,  see  Execution,  VIII. 
Of  service  of  process,  see  Process,  II,  E. 
Of  tax  sale,  see  Taxation,  §  684. 

Presumption  as  to  return  of  sheriff,  see  Sheriffs  and  Constables,  §  124. 
To  execution,  see  Execution,  §  340. 

REVENUE  STAMPS. 

Affixing  to  bills  and  notes,  see  Bills  and  Notes,  9  56. 
Affixing  to  contracts,  see  Contracts,  S  38. 

REVERSAL. 

See  Appeal,  XVII,  D;  Criminal  Law,  §  1185. 

Amount  or  extent  of  recovery,  see  Appeal,  §  1171. 

Clerical  misprision  not  cause  for,  see  Appeal,  §  1170. 

Conflicting  evidence,  see  Appeal,  §  999. 

Confusion  of  accounts,  see  Appeal,  S  1171. 

Effect  of,  see  Appeal,  S  1180. 

Effect  of  reversal  of  Judgment,  see  Judgment,  §  581. 

Effect  of  reversal  of  previous  decision,  see  Courts,  §  100. 

Effect  on  judicial  sale,  see  Judicial  Sales,  §  54. 

Erroneous  admission  of  evidence,  see  Appeal,  §  1170. 

Erroneous  instructions  as  to  punitive  damages,  see  Appeal,  §  1169. 

Errors  affecting  substantial  rights  of  parties,  see  Appeal,  9  1170. 

Failure  of  judgment  to  describe  property  to  be  sold,  see  Appeal,  5  1169. 

Failure  of  petition  to  state  cause  of  action,  see  Appeal,  99  1166,  1169. 

Failure  to  file  amended  petition  at  term  succeeding  filing  of  mandate,  see 

Appeal,  9  1170.  , 

Failure  to  grant  relief  not  prayed  for,  see  Appeal,  9  1166. 
Failure  to  make  defense,  see  Appeal,  9  1170. 
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REVERSALr— Continued) . 
For  failure  to  give  credit  on  judgment,  see  Appeal,  S  1170. 
Giriug  or  refusing  instructions,  see  Appeal,  §  1169. 
Inconsistent  and  irreconcilable  instructions,  see  Appeal,  §  1169. 
Instructions  on  erroneous  theory,  see  Appeal,   §   1169. 
Instruction  restricting  inquiry  to  isolated  facts,  see  Appeal,  §  1169. 
Insufficiency  of  petition,  see  Appeal,  §  191. 
Irregularity  In  pleadings,  see  Appeal,  §  1170. 
Judgment  against  preponderance  of  evidence,  see  Appeal,  §  1169. 
Judgment  affecting  person  not  party  to  suit,  see  Appeal,  §  1169. 
Judgment  exceeding  amount  laid  in  petition,  see  Appeal,  §  1169. 
Judgment  for  breach  of  warranty,  see  Appeal,  S  1169. 
Judgment  for  sum  larger  than  laid  in  pleading,  see  Appeal,  §  1175. 
Judgment  not  sustained  by  evidence,  see  Appeal,  §  1169. 
Judgment  on  contract  against  public  policy,  see  Appeal,  9  1169. 
Judgment  or  verdict  sustained  by  some  evidence,  see  Appeal,  §  1170. 
Judgment  palpably  against  evidence,  see  Appeal,  §  1170,  1175. 
Judgment  substantially  correct,  see  Appeal,  §  1170. 
Jurisdictional  defects,  see  Appeal,  §  1166. 
Misdescription  of  note,  see  Appeal,  §  1170. 
Of  criminal  cause,  see  Csiminal  Law,  §  1186. 
Of  judgment  in  criminal  case,  see  Cbiminal  Law,  §  1186. 
Of  judgment  in  misdemeanor  case,  see  Criminal  Law,  §  1186. 
On  appeal  by  one  of  several  defendants,  see  Appeal,  §  1171. 
Oral  Instructions,  see  Appeal,  §  243. 
Prejudice  to  substantial  rights,  see  Appeal,  §  1170. 
l*remature  decision,  see  Appeal,  §  1168. 
Premature  judgment,  see  Appeal,  9  1175. 

Preponderance  of  evidence  against  judgment,  see  Appeal,  9  1175. 
Proceeding  in  lower  court  after  reversal,  see  Appeal,  XVII,  F. 
Proper  result  notwithstanding  irregularities,  see  Appeal,  9  1170. 
Refusal  to  transfer  cause  from  equity  to  other  docket,  see  Appeal,  9  1170. 
Taking  x)etition  as  confessed,  see  Appeal,  9  1170. 
Technical,  formal  or  trivial  defects  or  errors,  see  Appeal,  9  1170. 
Trivial  error  in  amount  of  judgment,  see  Appeal,  9  1170. 
Use  of  discretion  in   overruling  motion  to  submit  questions   of  fact  to 

jury,  see  Appeal,  9  1169. 
Verdict  not  sustained  by  proof,  see  Appeal,  9  1169. 

REVERSIONS. 

See  Deeds,  9  130. 

Injuries  to,  see  Landlord  and  Tenant,  9  55. 

Of  possession  on  removal  of  tenant,  see  Landlord  and  Tenant,  9  52. 

REVIEW. 

See  Criminal  Law,  XV,  G;  Divorce,  9  184;  Wills,  V,  K. 
Admissibility  of  evidence,  see  Appeal,  9  689. 
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REVIEW— (Continued). 

Decisions  reviewable,  see  Appeal,  III. 

Ground  of,  see  Appeal,  V ;  Cbiminal  Law,  XV,  B. 

Mode  of  review  on  appeal,  see  Appeal,  S  3. 

Of  proceedings  at  trial,  see  Appeal,  §  287. 

On  appeal  to  Court  of  Appeals,  see  Appeal,  9  838. 

Persons  entitled  to,  see  Appeal,  IV,  A. 

Power  to  review,  see  Appeal,  §  868. 

Reservation  of  grounds  for  review,  see  Appeal,  V. 

Right  of,  see  Appeal,  IV. 

Scope  and  extent  of,  see  Appeal,  XVI,  A. 

REVOCATION. 

Of  brokers*  authority,  see  Brokers,  §  44. 

Of  codicil,  see  Wills,  §  173. 

Of  election  to  take  under  will,  see  Wills,  9  796. 

Of  gifts,  see  Gifts,  9  41. 

Of  license,  see  Licenses,  9  59. 

Of  purchase  by  one  member  of  firm,  see  Partkership,  9  157. 

Of  will,  see  Wills,  IV,  G,  9  167. 

REWARDS. 

By  private  persons,  see  Rewards,  9  3. 

Offer,  see  Rewards,  9  2. 

Payment,  see  Rewards,  9  13. 

Performance  of  service  and  conditions,  see  Rewards,  9  5. 

Persons  who  may  receive,  see  Rewards,  9  9. 

Sufficiency,  see  Rewards,  9  8. 

RIOT. 

Common-law  rule  as  to  arrest  and  trial  for,  see  Arrest,  9  3. 

ROBBERY. 

Admissibility  of  evidence,  see  Robbery,  9  23. 

Force,  see  Robbery,  9  6. 

Indictment   or   information,   see   Robbery,    9   16. 

Instructions,  see  Robbery,  9  27. 

Issues,  proof  and  variance,  see  Robbery,  9  20. 

Joinder  in  indictment  of  burglary  and  robbery,  see  Indictment  and  Ik- 
formation,  9  127. 

Larceny  and  robbery  not  degrees  of  same  offense,  see  Criminal  Law, 
9  28. 

Liability  for  goods  lost  by  robbery,  see  Carriers,  9  118. 

Nature  and  elements  in  general,. see  Robbery,  9  1. 

Trial,  see  Robbery,  9  25. 
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RULE  IN  SHELLEY'S  CASE. 
See  Deeds,  9  128. 

RULE  OF  PROPERTY. 

Change  in  construction  of  statutes,  see  Coubts,  §  OS, 

SAFE  APPLIANCES. 

Duty  of  master  to  furnish,  see  Master  and  Servant,  §  108. 

SALARIES. 

Liability  for  increase  of,  see  Master  and  Servant,  S§  72,  80. 
Not  subject  to  attachment,  see  Attachment,  §  49. 

SALES. 

See  Auctions  and  Auctioneers  ;  Bills  and  Notes,  V,  C ;  Execution,  VII ; 

Judicial  Sales;  Mortgages,  §  500^. 
By  executor  or  administrator,  see  Executors  and  Administrators,  VIII,  G. 
By  guardian  of  infant's  lands,  see  Guardian  and  Ward,  §  81. 
By  infant  voidable,  see  Infants,  S  58. 
By  order  of  court,  see  Guardian  and  Ward,  S§  89,  94. 
By  receiver,  see  Receivers,  IV,  D. 
Conditional  sale,  see  Sales,  §§  450-472. 

Conditional  sale  distinguished  from  mortgage,  see  Mortgages,  §  6. 
Construction  of  contract,  see  Sales,  §§  67-88. 
Contracts  of  sale,  see  Evidence,  §  400. 

Damages  for  breach  of  contract  of  sale,  see  Damages,  9  126. 
Manner  and  conduct  of,  see  Executors  and  Administrators,  §  363. 
Modification  or  rescission  of  contract,  see  Sales,  §9  112-130. 
Of  attached  property,  see  Attachment,  9  194. 
Of  infants'  real  estate,  see  Infants,  99  36,  39,  40. 
Of  property  for  partition,  see  Partition,  9  99. 
Of  real  property  by  guardian,  see  Guardian  and  Ward,  9  42. 
Operation  and  effect,  see  Sales,  99  198-231. 
Performance  of  contract,  see  Sales,  99  137-189. 
Remedies  of  seller,  see  Sales,  '9  308-370. 
Remedies  of  buyer,  see  Sales,  99  391-419. 
Requisites  and  validity  of  contract,  see  Sales,  99  1-52. 
Sale  of  trust  property,  see  Trusts,  9  188. 
Under  execution,  see  Execution,  99  123,  124. 
rnder  mortgage  foreclosure  proceeding,  see  Mortgages,  X,  J. 
Unlawful  sales  of  intoxicating  liquors,  see  Intoxicating  Liquors,  9  146. 
Warranties,  see  Sales,  99  259-287. 
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SALVAGE. 

Right  to  compensation,  see  Salvage,  §  18. 

SAMPLES. 
Sale  by,  see  Sales,  §§  73,  271. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  CJoLLEGEs  AND  Uni\t:bsities. 

Discrimination  as  to  public  schools,  see  Civil  Rights,  §  9. 

Power  of  legislature  to  devise  means  for  educating  children,  see  Statutes, 

§  122. 
Private  schools  and  academies,  see  Schools  and  School  Distbicts,  §  1. 
Public  schools,  see  Schools  and  School  Districts,  §§  13-174. 
Raising  school  funds  by  lottery,  see  Statutes,  §  122. 
Salary  due  teacher  not  attachable,  see  Attachment,  §  57. 

SEARCHES  AND  SEIZURES. 

Actions  for  wrongful  search  or  seizure,  see  Searches  and  Seiztjre8,  §  8. 

SEISIN. 

Breach  of  covenant  of,  see  Covenants,  §§  94,  99. 
Covenant  of,  see  Deeds,  §  33. 

SELF-DEFENSE. 

See  Assault  and  Battery,  §  8;  Homicide,  §§  108,  116,  276,  300. 
Aggressor  not  entitled  to  defense  of,  see  Homicide,  §  244. 
Evidence  of,  see  Homicide,  §  186. 
Instruction  as  to,  see  Criminal  Law,  §§  770,  772,  782,  1186;  Homicd* 

§  300. 
Justifiable  homicide,  see  Homicide,  §  116. 
Question  of  fact,  see  Homicide,  §  300. 
Right  to,  see  Homicide,  §  96. 

SEPARATION  AGREEMENT. 

See  Husband  and  Wife,  §  278. 

SEQUESTRATION. 

liegislative  act  authorizing,  see  Colleges  and  Universities,  §  6. 

SERVANTS. 

Duty  of  to  employer,  see  Master  and  Servant,  §  30. 

Liability  to  master  for  negligence,  see  Master  and  Servant,  §  68. 
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SERVICE. 

See  Pbocebs. 

By  publication,  see  Pbocebs,  II,  C. 
Of  process,  see  Pbocess,  II. 
Substituted  service,  see  Pbocess,  II,  B. 

SERVICES. 

Compensation  for,  see  Wobk  and  Labob. 

SET-OFF  AND  COUNTERCLAIM. 

See  Account,  §  20 ;  Executobs  and  Administbatobs,  §  434 ;  Landlobd  and 
Tenant,  §  223;  Limitation  of  Actions,  §  41;  Pabtition,  §  31; 
Pabtnebship,  §  112;  Pleading,  III,  E. 

Against  note,  see  Bills  and  Notes,  §  472. 

Application  of  limitations  to  set-offs  and  counterclaims,  see  Limitation  of 
Actions,  §  41. 

Counterclaim  by  partners,  see  Pabtnebship,  §  211. 

Counterclaim  by  surety,  see  Pbincipal  and  Subety,  S  156. 

Counterclaim  in  action  on  note,  see  Bills  and  Notes,  §  472. 

Counterclaim  for  services  rendered  and  money  loaned  in  advance,  see 
Pleading,  §  96. 

Damages  under  a  counterclaim,  question  for  jury,  see  Contbacts,  §  352. 

Dismissal  of  action  by  plaintiff,  see  Dismissal  and  Nonsuit,  §  3. 

Effect  of  dismissal  by  plaintiff,  see  Dismissal  and  Nonsuit,  §  42. 

Effect  of  set-off  or  counterclaim  as  to  amount  in  controversy,  see  Appeal, 
S  51. 

Nature  and  grounds  of  remedy,  see  Set-off  and  Countebclaim,  §§  1-12. 

Pleading  counterclaim,  see  Pleading,  §  146. 

Pleading  counterclaim  for  damages,  see  Contbacts,  §  338. 

Set-off  arising  after  transfer  of  note  or  notice  thereof,  see  Bills  and  Notes, 
§  321. 

Set-off  existing  prior  to  the  transfer  of  note  or  notice  of  transfer,  see 
Bills  and  Notes,  §  320. 

Set-off  in  action  for  purchase  price  of  machinery,  see  Sales,  §  428. 

Set-off  of  judgment  against  judgment,  see  Judgment,  §  439. 

Setting  off  damages  for  breach  of  warranty  against  unpaid  purchase- 
money,  see  Vendob  and  Pubchaseb,  §  310. 

Setting  off  unliquidated  damages  against  claim  on  contract,  see  Libel 
and  Slandeb,  §  139. 

Setting  off  one  judgment  against  another,  see  Judgment,  S  883. 

Subject-matter,  see  Set-off  and  Countebclaim,  §§  22-48. 

SETTLEMENT. 

See  Guabdian  and  Wabd,  VI. 

By  administrator,  see  Executobs  and  Administbatobs,  §§  507,  508. 
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SETTLEMENT— (Continued) . 
Opening  settlement  of  administrator,  see  Executors  and  ADMimsnATOBB, 

S  509. 
Private  settlement  by  guardian,  see  Guabdian  and  Wabd,  S  164. 
Surcharging  settlement   of  estate,   see   Executors   and  Aomiitistbatou, 

§S  512,  516. 
Venue  of  settlement  suit,  see  Executors  and  Administbatobs,  §  469. 

SEVERANCE. 

Of  causes  of  action,  see  Action,  III. 

SEWERS. 

Defects  in  construction  of  sewer,  see  Municipal  Corpobatioks,  §  83L 

SHELLY'S  CASE. 

Application  of  rule  of,  see  Deeds,  §  128. 

Words  of  inheritance  not  necessary  in  deed  or  will,  see  Deeds,  §  128. 

SHERIFFS  AND  CONSTABLES. 

See  Execution. 

Action  on  sheriff's  bond  as  tax  collector,  see  Taxation,  S§  568,  570. 

Action  on  sheriff's  bond  for  conversion  of  attached  property,  see  Attach- 
ment, §  168. 

Appeal  from  order  or  Judgment  of  county  court  relative  to  settlements  by 
sheriffs  as  collectors  of  revenue,  see  Appeal,  S  26. 

Appointment,  qualification  and  tenure,  see  Sheriffs  and  Gonbtabus, 
9§  3-19. 

Compensation,  see  Shebiffs  and  Constables,  §  28. 

Duty  to  preserve  and  care  for  attached  property,  see  Attachment,  §  186. 

Erroneous  judgment  against  sheriff  as  tax  collector,  see  Appeal,  9  1169. 

Liabilities  on  official  bonds,  see  Shebiffs  and  Constables,  §S  154-17t 

Liability  of  sheriff  as  tax  collector,  see  Taxation,  §  568. 

Liability  for  taxes  collected  and  not  turned  over,  see  Taxation,  §S  566, 
567. 

Powers,  duties  and  liabilities,  see  Shebiffs  and  Constables,  §S  77-130. 

ICetum  of  execution  sale,  see  Execution,  VIII. 

Right  of  sheriff  to  homestead  as  against  liability  to  state  for  revenues,  see 
Homesteads,  9  28^. 

Supplying  lost  tax  receipts  by  ex-deputy,  see  Taxation,  §  556. 

SHIPPING. 

See  Salvage. 

Carriage  of  passengers,  see  Shipping,  S  166. 

Liabilities  of  vessels  and  owners  in  general,  see  Shipping,  H  7S^- 
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SIDEWALKS. 
Liability  of  city  for  defects  in,  see  Municipal  Ck>BPOBATioNS,  §  774. 

SIGNALS. 

Duty  of  railroad  company  to  give,  see  Railboadb,  §  366. 

SIGNATURES. 

See  Biixs  and  Notes,  §  54. 

Necessity  of  to  deed,  see  Deeds,  §  45. 

Of  testator  to  will,  see  Wills,  9  111. 

Proof  of,  see  Bills  and  Notes,  §  439. 

Requisites  and  sufficiency,  see  Sionatubes,  §  1. 

To  bill  of  exceptions,  see  Exceptions,  Bill  of,  §  56. 

Use  of  mark,  see  Sionatubes,  §  5. 

SILENCE. 
Estoppel  by,  see  Estoppel,  9  95. 

SLAVES. 

Abolition  of  slavery,  see  Slaves,  9  24. 

Descent  and  distribution  to  children  of,  see  Descent  and  Distbibution, 

9  25. 
Emancipation,  see  Slaves,  9  23. 
Hiring  of  slaves,  see  Slaves,  9  8. 
Inheritance  from  or  through  slaves,  see  Slaves,  9  14. 
Involuntary  servitude,  see  Insolvency,  9  37. 
Property  in  slaves,  see  Slaves,  9  4. 

Regulation  of  slaves,  freedmen  and  free  negroes,  see  Slaves,  9  10. 
Transfers  of  slaves,  see  Slaves,  9  7. 

SOLDIERS. 

Right  to  bounties  and  arrearages  in  pay,  see  Executobs  and  Administba- 
tobs,  9  86. 

SPECIAL  FINDINGS. 
In  misdemeanor  cases,  see  Osiminal  Law,  9  870. 

SPECIAL  LAWS. 
See  Statutes,  9  246. 

SPECIFIC  PERFORMANCE. 

Contracts  enforceable,  see  Specific  Pebfobmange,  99  27-74. 
Defendant  entitled  to  benefit  of  covenant,  see  Covenants,  9  93. 

33 
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SPECIFIC  PERFORMANCE— (Continued). 
Good  faith  and  diligence,  see  Specific  Pfbfobmance,  §S  87-94. 
Nature  and  grounds  of  remedy  in  general,  see  Specific  Pebfobmakc^ 

S§  1-18. 
Of  executory  contract  by  married  women,  see  Husband  aito  Wife,  { 80. 
Proceedings  and  relief,  see  Specific  Pebfobmance,  S§  106-127. 

SPELLING. 

Error  In,  see  Indictment  and  Infobmation,  §  75. 

SPLITTING  CAUSE  OF  ACTION. 

See  Action,  III. 

SQUATTERS. 

Possessory  rights  of,  see  Pubuc  Lands,  §  142. 

STAKEHOLDERS. 

Duties  of,  see  Gaming,  §  27. 

STAMPS. 

Affixing  revenue  stamps  to  bills  and  notes,  see  Bills  and  Notes,  S  56. 
Affixing  revenue  stamps  to  contracts,  see  Contbacts,  §  38. 

STARE  DECISIS. 

See  CouBTS,  §§  72,  03,  107. 

STATE. 

Actions,  see  State,  §§  191-193. 

Government  and  officers,  see  State,  §  SO. 

Property,  contracts  and  liabilities,  see  State,  §  86. 

Statute  of  limitations  applies  to  state,  see  Limitation  of  Actions,  1 11. 

STATUTES. 

See  Constitutional  Law. 

Change  in  construction  of  statute  affecting  property   right,  see  CouKB, 

§  93. 
Construction  and  operation,  see  Statutes,  §§  180-190. 
Enactment,  requisites  and  validity  in  general,  see  Statutes,  §  64. 
General  and  special  or  local  laws,  see  Statutes,  S  77. 
Pleading  and  evidence,  see  Statutes,  §  282. 

Repeal,  suspension,  expiration  and  revival,  see  Statutes,  S9  149-161. 
Retroactive,  see  Railboads,  §  15. 

Statute  impairing  obligation  of  contract,  see  Constitutional  Law,  1 114. 
Statutory  lien,  see  Liens,  §9  8,  17. 
Subjects  and  titles  of  acts,  see  Statutes,  §S  107-126. 
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STAY. 

Of  attachments  proceedings,  see  Attachment,  §  184. 
Of  execution,  see  Execution,  §  158. 

STENOGRAPHERS. 
Reporter's  fees,  see  Ck)STS,  9  189. 

STIPULATIONS. 

Operation  as  estoppel,  see  Estoppel,  §  5. 

STOCK. 

Galls  for  unpaid  subscriptions,  see  Gobporations,  S  89. 
Gapital  stock  of  railroad  company,  see  Railroads,  §  15. 
Increase  of  capital  stock,  see  Gobpobations,  §  66. 
Investment  in  corporate  stock  by  county,  see  Gounties,  §  154. 
Levy  on  corporate  stock,  see  Execution,  §  28. 
Release  of  subscriber,  see  Gobpobations,  §  84. 
Rights  of  assignee,  see  Golleges  and  Universities,  §  6. 
Waiver  of  tax-receipt  holders  to  right  to  stock  on  accrued  interest,  see 
Railroads,  §  15. 

STOCKHOLDERS. 

Enforcement  of  liability,  see  Gobpobations,  §  258. 

Liability  of,  see  Gobpobations,  §§  215,  218,  225,  625. 

Liability  to  creditors  of  company,  see  Insubange,  §  34. 

Right  to  assail  Judgment  against  corporation,  see  Gobpobations,  §  202. 

STREET  RAILROADS. 

Establishment,     construction     and     maintenance,     see  Stbeet  Railboads, 

§§  16-36. 
Regulation  and  operation,  see  Stbeet  Railboads,  §§  80-122. 

STREETS. 

See  Dedication,  §§  18,  19. 

Agreement  of  contractor  to  keep  streets  in  repair,  see  Municipal  Cor- 
porations, 9  368. 

Gonstitutionality  of  improvement  ordinance,  see  Municipal  Gorporations, 
§449. 

Cost  of  repairs,  see  Municipal  Corporations,  §  414. 

Designated  on  plat,  see  Dedication,  S§  49,  52. 

Estoppel  of  abutting  owner  to  object  to  improvement,  see  Municipal  Cor- 
porations, S  318. 

Fixing  grade  of — Delegation  of  authority,  see  Municipal  Corporations, 
S  314. 
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STREETS— (Continued). 
Grading  of,  see  Municipal  Corporations,  fi  269. 
Improvement  contract,  see  Municipal  Ck)BPORATioN8,  S  374. 
Improvement  of,  see  Municipal  Corporations,  §§  269-300. 
Improvement  ordinance,  see  Municipal  Corporations,  SS  269,  302,  303. 
Improvement  ordinance,  when  does  not  include  curbing,  see  Municipal 

Corporations,  §  302. 
Liability  of  abutting  owners  for  improvements,  see  Municipal  Cobfoia- 

TIONB,  S  469. 
Liability  of  abutting  property  for  Improvements,  see  Municipal  Oobfoba- 

TiONS,  §S  429,  436. 
Liability  of  city  for  defects  in,  see  Municipal  Corporations,  XII,  G. 
Liability   of  city   for   improvement   worlc,   see  Municipal   Corfobatiors, 

S§  374,  445,  562. 
Presumption  that  worlc  was  let  in  accordance  with  ordinance,  see  MuNia- 

PAL  Corporations,  S  340. 
Publication  of  Improvement  ordinance  on  Sunday,  see  Municipal  Cosfoba- 

TIONS,  S  302. 
Recovery  of  assessments  paid,  see  Municipal  Corporations,  S  520. 
Seduction  of  width,  see  Municipal  Corporations,  §  655. 
Regulation  of  use  of,  see  Municipal  Corporations,  §§  701,  703,  705. 
Subdividing  improvement  for  puriK>se  of  taxation,  see  Municipal  Gobpoba- 

TIONS,  S  450. 

STRIKING. 

Answer  from  record,  see  Libel  and  Slander,  §  90. 
Cross-petition,  see  Pleading,  §  148. 

SUBMISSION. 

Authority  to  submit  to  arbitration,  see  Arbitration  and  Award,  S  13. 
Requisites  and  validity,  see  Arbitra'hon  and  Award,  S  12. 
To  arbitration,  see  Arbitration  and  Award,  I. 

SUBROGATION. 

Extent  of  right  to  subrogation,  see  Subrogation,  §  33. 

Persons  acting  in  representative,  fiduciary  or  official  capacity,  see  Suiao- 

OATION,  9  10. 

Persons  interested  in  administration  of  estates,  see  Subrogation,  §  19. 
Persons  making  advances  for  discharge  of  debt  or  incumbrance,  see  Subro- 
gation, §  23. 
Purchasers  of  incumbered  property,  see  Subrogation,  S  13. 
Subrogation  to  rights  of  creditors,  see  Subrogation,  §  7. 
Subrogation  to  rights  of  principal,  see  Subrogation,  fi  S. 
Sureties  or  guarantors,  see  Subrogation,  S  5. 
To  rights  of  creditors,  see  Fraudulent  Conveyances,  §  130. 
To  widow's  right  of  dower,  see  Dower,  §  57. 
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SUBSCRIPTIONS. 

Action  on  subscription,  see  Corpobations,  §  90. 

Actions,  see  Subscriptions,  §  21. 

Absessments  on  unpaid  stoeli  subscriptions,  see  Corporations,  §  80. 

Authority  of  one  corporutlou  to  subscribe  for  stocli  of  another,  see  Cor- 
porations, §  300. 

By  county  to  stocli  of  railroad  comi>any,  see  Counties,  §  154. 

Calls  for  unpaid  subscriptions  for  corporate  stock,  see  Corporations,  S  89. 

Conditions  and  performance  thereof,  see  Subscriptions,  S  15. 

Consideration,  see  Subscriptions,  S  5. 

Execution  and  delivery,  see  Subscriptions,  §  3. 

Liability  of  county  for  subscription  for  corporate  stock,  see  Corporations, 
§  78. 

Payment,  see  Subscriptions,  9  20. 

Kelease  from  subscription  for  corporate  stock,  see  Corporations,  9  84. 

Revocation,  see  Subscriptions,  9  18. 

To  capital  stock,  see  Corporations,  IV,  B. 

Validity  of  assent  in  general,  see  Subscriptions,  9  7. 

SUBSTITUTED  PLEADINGS. 
See  Pleading,  9  285. 

SUMMONS. 

See  Process. 

Ou  amended  petition,  see  Process,  9  6. 
Service  on  agent,  see  Process,  9  56. 
Service  on  corporation,  see  Corporations,  9  507. 
Service  on  infants,  see  Infants,  9  89. 
Service  out  of  state,  see  Process,  9  62. 
SuflOciency  of,  see  Justices  of  the  Peace,  9  80. 
To  garnishee,  see  Garnishment,  9  01. 

SUNDAY. 

Execution  of  contracts  and  other  written  instruments,  see  Sunday,  9  13. 

Ratification,  see  Sunday,  9  15. 

Publication  of  street  improvement  ordinance  on,  see  Municipal  Corpora- 
tions, 9  302. 

Signing  note  on  Sunday  and  delivering  on  secular  day,  see  Bills  and 
Notes,  9  62. 

Validity  of  contracts  and  other  written  instruments,  see  Sunday,  9  10. 

SUPERINTENDENTS. 
Of  roads— Action  against,  see  Highways,  9  96. 
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SUPERSEDEAS. 
See  Appeal,  IX. 

Grounds,  see  Supebsedeas,  §  3. 

Jurisdiction  and  authority  to  grant  supersedeas,  see  Sxtpebsedeab,  1 1 

Liability  on  supersedeas  bond,  see  Appeal,  §  1234. 

Operation  and  effect,  see  Supersedeas,  §  7. 

Petition  on  bond,  see  Appeal,  S  462. 

Proceedings  to  procure  supersedeas,  see  Supersedeas,  §  5. 

Right  to,  see  Appeal,  9  458. 

Scope  and  effect  as  stay  of  proceeding,  see  Appeal,  §  484. 

Violation  of  writ  or  order  and  punishment,  see  Supersedeas,  §  8. 

SUPPLEMENTARY  PROCEEDINGS. 

To  execution,  see  Execution,  X. 

SUPPORT. 

0 

Agreement  for,  see  Frauds,  Statute  of,  §  50. 

Devise  in  trust  for,  see  Wills,  §  618. 

Devise  upon  consideration  of,  see  Wills,  §  620. 

Duty  of  husband  to  support  family,  see  Husband  and  Wife,  §§  4, 19. 

Limitation  of  action  for,  see  Limitation  of  Actions,  §  46. 

Of  child  by  parent,  see  Parent  and  Child,  §  3. 

Of  insane  persons,  see  Insane  Persons,  §  58. 

Of  paupers,  see  Paupers,  VI. 

Of  ward,  see  Guardian  and  Ward,  S  30. 

Of  wife  by  husband,  see  Husband  and  Wife,  §  19. 

Provision  for  by  will,  see  Wills,  §§  673,  730. 

SUPPRESSION. 

Of  depositions,  see  Depositions,  §  S3. 

SURCHARGING. 

Settlement  of  estate,  see  Executors  and  Administrators,  §§  509,  512;  513, 
516. 

SURETIES. 

See  Principal  and  Surety. 

Rights  of,  see  Principal  and  Surety,  V. 

SURPLUSAGE. 

Of  proceeds  of  attachment  sale,  see  Attachment,  §  194. 

In  certificate  of  acknowledgment,  see  Acknowledgment,  S  50. 


[KY.  OPIN.  DIG.]  INDEX  1247 

SURPRISE. 

As  groand  for  continuance,  see  Continuance,  §  28. 
As  ground  for  new  trial,  see  New  Tbial,  §§  85,  88,  146. 

SURRENDER. 
Of  principal  by  bail,  see  Bail,  S  80. 

SURVEYS. 
See  Public  Lands,  II,  A. 
Admissibility  in  evidence,  see  Evidence,  S  366. 

SURVIVAL. 

Of  cause  of  action,  see  Abatement  and  Revival,  V,  A. 

SURVIVORSHIP. 
Death  of  devisee,  see  Wills,  §§  536,  541,  553. 

SUSPENSION. 
Of  Judgment  by  motion  for  new  trial,  see  Judgment,  §  852. 

TAVERN  KEEPER. 
Rigbt  to  sell  intoxicating  liquors,  see  Intoxicating  Liquors,  §  49. 

TAXATION. 

See  Ck>uNTiE8,  §  189;  Municipal  Cobpobations,  XIII,  D. 

Collection  and  enforcement  against  persons  or  personal  property,  see  Taxa- 
tion, S§  545-607. 

Constitutional  requirements  and  restrictions,  see  Taxation,  S§  43^,  56^ 

Damages  for  breacb  of  contract  for  collection  of  taxes,  see  Shebiffs  and 
Constables,  9  16. 

Disposition  of  taxes  collected  and  failure  of  local  authorities  to  collect, 
see  Taxation,  §§  910-916. 

Erroneous  Judgment  against  sheriff  as  tax  collector,  see  Appeal,  S  1169. 

Levy  and  assessment,  see  Taxation,  §§  297-493. 

Liability  as  between  life  tenant  and  remainderman,  see  Lute  Estates, 
S  18. 

Liability  for  taxes  as  between  lessor  and  lessee,  see  Landlobd  and  Tenant, 
§  149. 

Liability  of  persons  and  property,  see  Taxation,  §9  57-143. 

Liability  of  territory  detached  from  county,  see  Counties,  9  190. 

License  taxes,  see  Bbokebs,  9  3;  Licenses,  99  10,  27. 

Lien  and  priority,  see  Taxation,  99  501-514. 

Nature  and  extent  of  power  in  general,  see  Taxation,  99  3,  4. 
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TAXATION— (Continued) . 
Payment  and  refunding  or  recovery  of  tax  paid,  see  Taxation,  §§  531-513. 
Place  of  taxation,  see  Taxation,  §  255. 
Redemptioa  from  tax  sale,  see  Taxation,  S§  708-700. 
Restraining  collection  of  taxes,  see  Injtjnction,  §§  74,  77. 
Sale  of  land  for  nonpayment  of  tax,  see  Taxation,  §§  616-689. 
School  taxes,  see  Schools  and  School  Districts,  S  08. 
Tax  titles,  see  Taxation,  8S  728-740. 
Taxing  power  of  city,  see  Municipal  Cobpobations,  9  956. 

TEACHERS. 

Compensation  of,  see  Schools  and  School  Distbigts,  §  143. 
Contract  of  employment,  see  Schools  and  School  Districts,  §  134. 
Salary  due  not  attachable,  see  Attachment,  §  57. 
Suspension  or  removal  of,  see  Schools  and  School  Districts,  §  140. 

TENANCY  IN  COMMON. 

See  Husband  anl  Wipe,  §  16;  Joint  Tenancy;  Wills,  §  627. 

Action  by  tenant  in  common,  see  Action,  §  50. 

Agency  of  Joint  owner  of  property,  see  Pbincipal  and  Agent,  S  14. 

Creation  and  existence,  see  Tenancy  in  Common,  §  3. 

Division  of  money  received  by  sale  of  one  tenant  in  common,  see  Descent 
AND  Distribution,  §  73. 

Homestead  right  of  tenant  in  common,  see  Homestead,  §  81 

Mutual  rights,  duties  and  liabilities  of  cotenants,  see  Tenanct  is  Com- 
mon, S9  15-38. 

Rights  and  liabilities  of  cotenants  as  to  third  persons,  see  Tena5CT  ni 
Common,  §§  3^55. 

TERMS. 

Of  course,  see  Coubts,  §  63. 
Of  office,  see  Officebs,  II,  F. 
Special  terms  of  court,  see  Coubts,  §  64. 

THREATS. 
Evidence  of,  see  Homicide,  S  167. 

THRESHING  MACHINE. 
Negligent  operation  causing  fire,  see  Negligence,  S  21. 

TIMBER. 

Enjoining  cutting  and  removal  of  timber,  see  Injunction,  8  52. 
Selling  and  cutting,  see  Tbespass,  §  63. 
Trespass  by  cutting,  see  Tbespass,  §8  10,  41. 
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TIME. 

As  element  of  offense,  see  Intoxicating  Liquors,  S  208. 

Extension  of  time  for  filing  bill  of  exceptions,  see  Exceptions,  Bill  of 

§  40. 
Extension  of  time  of  payment  of  note,  see  Bills  and  Notes,  §  425. 
For  computation  of  interest,  see  Interest,  III. 

For  interposing  claim  on  attached  property,  see  Attachment,  §  295. 
For  presentation,  allowance  and  filing  bill  of  exceptions,  see  Exceptions, 

Bill  of,  §§  35,  38,  39. 
For  presentation  of  claim  against  decedent's  estate,  see  Executors  and 

Administrators,  §  225. 
For  presentation  of  claims,  see  Assignments  for  Benefit  of  Creditors, 

§  300. 
From  which  to  compute  interest,  see  Interest,  §§  39,  46. 
Id  which  to  take  appeal,  see  Appeal,  §§  343,  349,  356. 
Of  bringing  action,  see  Sales,  §  350. 

Of  filing  record  in  Court  of  Appeals,  see  Criminal  Law,  §  1092. 
Of  making  objections,  see  Appeal,  §  230. 
Of  making  payment,  see  Payment,  §  8. 
Of  maturity  of  note,  see  Bills  and  Notes,  §  129. 
Of  offense,  see  Indictment  and  Information,  §  87;  Homicide,  §  133. 
Of  taking  exceptions,  see  Appeal,  §  272. 
To  take  deposition,  see  Depositions,  §  55. 
When  of  essence  of  contract,  see  Contracts,  §§  211,  212, 

TITLE. 

See  Quieting  Title. 

Adverse  possession  under  color  of  title,  see  Adverse  Possession,  §§  68,  96, 

99. 
By  accession,  see  Accession,  §  1. 

By  adverse  possession,  see  Adverse  Possession,  §S  14,  44,  101,  106. 
By  judicial  sale,  see  Judicial  Sales,  §  50. 
By  tax  sale,  see  Taxation,  §  728. 
Defect  in  title,  see  Vendor  and  Purchaser,  §  129. 
Determination  of  in  ejectment,  see  Ejectment,  S  95. 

Estoppel  of  tenant  to  deny  landlord's  title,  see  Landlord  and  Tenant,  §  63. 
Estoppel  to  set  up  after-acquired  title,  see  Estoppel,  §  35. 
Evidence  of  award,  see  Arbitration  and  Award,  §  85. 
How  divested,  see  Deeds,  §  111. 
In  action  of  ejectment,  see  EJjectment,  S§  8,  9. 
Marketable  title,  see  Vendor  and  Purchaser,  §  130. 
Merchantable  title,  see  Vendor  and  Purchaser,  §  129. 
Mode  of  acquisition,  see  Deeds,  S  44. 

Of  heirs  and  distributees,  see  Descent  and  Distribution,  §  73. 
Of  legislative  act,  see  Statutes,  III. 
Of  purchaser  of  attachment  sale,  see  Attachment,  §  201 ;  Judicial  Sales, 

S§  36,  49,  50. 
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TITLE— (Continued). 
Presumption  as  to,  see  Paetition,  §  109. 
I*roof  of,  see  Ejectment,  §  87. 
Proof  of  plaintiff's  title,  see  Ejectment,  §  82. 
Removal  of  cloud  on,  see  Quieting  Title,  §  7. 
Slander  of,  see  Libel  and  Slander,  V. 
Tax  titles,  see  Taxation,  XI. 
To  balled  property,  see  Bailment,  §  6. 
To  burial  grounds,  see  Cemeteries,  S  10. 
To  deposits,  see  Banks  and  Banking,  §  128. 
To  fee  of  highway,  see  Highways,  §  80. 
To  low  water  mark,  see  Boundaries,  §  18. 

To  personal  property  by  adverse  possession,  see  Adverse  Possession,  S  101. 
To  personal  property  of  deceased  passes  to  personal  representatlTe,  see 

Executors  and  Administrators,   S   153. 
Validity  and  sufficiency  of  title  or  claim,  see  Adverse  Possession,  S  69. 
Warranty  of,  see  Assignments,  §  20 ;  Vendor  and  Purchaser,  §  214. 
When  passes  to  purchaser,  see  Sales,  §§  200,  207. 


TOLLS. 

Duty  of  traveler  to  pay,  see  Turnpikes  and  Toll  Roads,  §  37. 

TOMBSTONE. 
Purchase  by  executor,  see  Executors  and  Administrators,  §  215. 

TORTS. 

See  Limitation  of  Actions,  §  55;  Municipal  Corporations,  XII;  Negu- 

GENCB. 

Assignment  of  right  of  action  for  tort,  see  Assignments,  §  21. 
Executor  de  son  tort — Liability  of,  see  Executors  and  Admihistratom, 

§§  119,  461. 
Negligence  of  master  of  boat,  see  Shipping,  §  78. 

TRADE-MARKS  AND  TRADE-NAMES. 

See  Guaranty,  S  83. 

Infringement  and  unfair  competition,  see  Trade-Marks  and  Trade-Xaues, 
§§  70-92. 

Marks  and  names  subjects  of  ownership,  see  Trade-Marks  and  Trade- 
Names,  §  10. 

Title,  conveyances,  and  contracts,  see  Trade-Marks  and  Trade-Names, 
S§  31-36%. 

TENANT. 

Liability  for  decline  in  value  of  property,  see  Landlord  and  Tenant,  S  325. 
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TENANTS  BY  ENTIRETY. 
See  Husband  and  Wife,  S  16. 

TENDER 

Excuses  for  failure  to  make  or  insufficiency,  see  Tendeb,  §  16. 
Mode  and  sufficiency,  see  Tender,  §  10. 
Pleading,  see  Tender,  S  22. 
Waiver  of  tender,  see  Tender,  S  5. 

TRANSFER. 

See  Removal  of  Causes. 

Of  causes  of  action,  see  Trial,  §  11. 

Of  criminal  case,  see  Removal  of  Causes,  9  10. 

TRESPASS. 

Actions,  see  Trespass,  §§  16-31. 

Acts  constituting  trespass  and  liability  therefor,  see  Trespass,  §9  1-10. 

By  militia,  see  Militia,  9  19. 

Criminal  responsibility,  see  Trespass,  9  78. 

Damages  by  trespassing  animals,  see  Animals,  9  80. 

Enjoining  trespass,  see  Injunction,  9  46. 

ItemoTal  of  obstructions  from  passway,  see  Easements,  9  56. 

Seizure  of  property  of  belligerent  enemies,  see  War,  99  12,  18. 

TRESPASSERS. 

Children  on  street  railroad  tracls,  see  Streeht  Railroads,  9  83. 

Injury  to,  see  Railroads,  9  273^. 

Injury  to  trespasser  on  railroad  tracli,  see  Railroads,  99  376,  380. 

TRESPASS  TO  TRY  TITLE. 
Proceedings,  see  Trespass  to  Try  Title,  99  31-38. 

TRIAL. 

See  Continuance;  Criminal  Law,  XII;  Homicide,  VIII;  New  Trial. 

Argument  of  counsel,  see  Assault  and  Battery,  9  43. 

Arguments  and  conduct  of  counsel,  see  Trial,  99  112-120. 

By  jury,  see  Jury,  II. 

Completion  of  trial,  see  Criminal  Law,  9  618. 

Course  and  conduct  of  trial  in  general,  see  Trial,  99  25-28. 

Custody,  conduct,  and  deliberations  of  jury,  see  Trial,  99  303-315. 

De  novo,  see  Appeal,  99  802,  803. 

Dockets,  lists,  and  calendars,  see  Trial,  99  9-11. 
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TRIAL— (Continued). 

iDstructious,  see  Assault  and  Battery,  8  43;  Attachmeitt,  Sfi  213,380; 
Contracts,  S  353 ;  Criminal  Law,  XII,  G ;  Disorderly  House,  S  20; 
FoBQERV,  §  48 ;  Fraudulent  Conveyances,  §  309 ;  Gaming,  §  102 ;  Guab- 
anty,  S  39;  Homicide,  VIII,  C;  Intoxicating  Liquors,  §  239;  Libel 
AND  Slander,  S  124;  Principal  and  Agent,  §  191;  Principal  a5d 
Surety,  §  162;  Replevin,  §  91;  Sales,  §S  364,  419;  Sheriffs  and  Con- 
stables, §  171;  Work  and  Labor,  §  30. 

Instructions  hs  to  boundary  of  land,  see  Boundaries,  9  41. 

Instructions — How  made  part  of  record,  see  Appeal,  9  525. 

Instructions  in  action  for  breach  of  covenant,  see  Covenants,  9  135. 

Instructions  in  action  for  damages,  see  Damages,  9  209. 

Instructions  in  action  relating  to  adverse  possession,  see  Adverse  Pos- 
session, 9  116. 

Instructions  on  common-law  marriage,  see  Marriage,  9  52. 

Notice  of  trial  and  preliminary  proceedings,  see  Trial,  99  1-5. 

Objections  to  oral  instructions,  see  Appeal,  9  214. 

Reception  of  evidence,  see  Trial,  99  32-99. 

Separate  trials,  see  Criminal  Law,  9  022. 

Taking  case  or  question  from  Jury,  see  Trial,  99  135-176. 

Trial  by  court,  see  Trial,  99  369-387. 

Trial  de  novo  of  appeal  from  condemnation  proceedings,  see  Euikest 
Domain,  9  261. 

Trying  questions  of  fact  by  Jury  in  equitable  action,  see  Action,  9  2L 

Verdict,  see  Trial,  99  318-349. 

Violation  of  rule  excluding  witnesses  from  court  room,  see  Criminal  Law, 
9  665. 

Waiver  and  correction  of  irregularities  and  errors,  see  Trial,  99  406421. 

Waiver  of  trial  by  Jury,  see  Jury,  9  27. 

TRIAL  DE  NOVO. 

See  Justices  of  the  Peace,  9  170. 
Of  appealed  case,  see  Appeal,  9  893. 

TROVER  AND  CONVERSION. 

See  Conversion. 

Actions,  see  Trover  and  Conversion,  99  15-48. 

Acts  constituting  conversion  and  liability  therefor,  see  Trover  and  Cos- 
version,  99  5-10. 
Conversion  of  attached  property  by  sheriff,  see  Attachment,  9  168. 
Conversion  of  ward's  property  by  guardian,  see  Guardian  and  Ward,  f  6i 

TRUSTEE. 

Authority  of,  see  Trusts,  9  171. 

Compensation  of,  see  Trusts,  9  314. 

Liability  for  loss  of  trust  property,  see  Trusts,  9  234. 
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TRUSTEE— (Continued). 
Purchasing  for  his  own  benefit,  see  Tbusts,  §  231. 
Kemoval  of,  see  Trusts,  §  164. 

Tenure  of  office  of  school  trustee,  see  Schools  and  School  Districts,  §  63. 
Trust  will  not  fail  for  want  of  trustee,  see  Trusts,  §§  1,  169. 

TRUSTS. 

See  Charities  ;  Husband  and  Wife,  §  71 ;  Limitation  of  Actions,  §  36. 

Accounting  and  compensation  of  trustee,  see  Trusts,  §§  291-325. 

Agreement  of  husband  to  hold  property  in  trust  for  wife,  see  Husband 
AND  Wife,  fi  7. 

Appointment,  qualification,  and  tenure  of  trustee,  see  Trusts,  SS  156-169. 

Assets  of  corporation  constitute  trust  fund,  see  Corporations,  §  544. 

Construction  and  operation,  see  Trusts,  §§  112-153. 

Construction  of  testamentary  trusts,  see  Wills,  §  679. 

Conveyance  for  benefit  of  creditors,  see  Assignments  for  Benefit  of  Cred- 
itors, §  2. 

Creation,  existence,  and  yalidity,  see  Trusts,  9§  1-103. 

Duty  of  trustee  to  furnish  support  and  education  to  cestui  que  trust,  see 
Wills,  §  684. 

Equitable  interest  subject  to  homestead,  see  Homesteads,  §  88. 

Establishment  and  enforcement  of  trust,  see  Trusts,  S9  344-375. 

Execution  of  trust  by  trustee  or  by  court,  see  Trusts,  S9  282-284. 

Grantee  of  land  conveyed  as  security  holds  as  trustee,  see  Mortgages,  9  31. 

Limitation  of  action  relating  to  trust,  see  Limitation  of  Actions,  9  36. 

Management  and  disposal  of  trust  property,  see  Trusts,  99  171-265. 

Money  held  by  husband  in  trust  for  wife,  see  Husband  and  Wife,  9  120. 

Poweif  to  appoint  trustee,  see  Courts,  9  174. 

Purchase  at  Judicial  sale  as  trustee,  see  Judicial  Sales,  9  49. 

Sale  by  trustee  of  infants,  see  Infants,  9  35. 

Sale  of  land  held  in  trust,  see  Judicial  Sales,  9  36. 

Sale  of  life  estate  held  in  trust  for  reinvestment,  see  Life  Estates,  9  27. 

Secret  trust  between  husband  and  wife,  see  Husband  and  Wife,  9  149. 

Testamentary  trusts,  see  Wills,  99  669,  670,  676,  679. 

Trustee  to  wind  up  partnership,  see  Partnership,  9  325. 

Trust  deeds,  see  Mortgages. 

When  conveyance  in  trust  of  exempt  property,  see  Exemptions,  9  32. 

Wlien  executor  becomes  trustee,  see  Executors  and  Administrators,  9  513. 

TURNPIKES  AND  TOLL  ROADS. 

Aid  by  counties,  see  Counties,  99  154,  192. 

Appeal  from  order  of  county  court  relating  to  subscription  to  stoclc  of  turn- 
pike company,  see  Appeal,  9  14S. 

Authority  of  president  and  directors  of  turnpike  company,  see  Corpora- 
tions, 99  300,  301. 

Bonds  of  turnpike  company,  see  Bonds,  9  4. 
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TURNPIKES  AND  TOLL  ROADS— (Continued). 
Contract  for  free  travel  in  consideration  of  conveyance  of  right  of  way, 

see  Municipal  Corporation  b,  §  562. 
Establishment,  construction,  and  maintenance,  see  Turnpikes  and  Tan 

Roads,  §§  3-29. 
Regulation  and  use  for  travel,  see  Turnpikes  and  Toll  Roads,  §!  U^. 
Rescission  of  subscription  for  stock  in  tumpilce  company,  see  S^BSCII^ 

TI0N8,  §  20. 

UMPIRE. 

Right  to  act  as  in  arbitration,  see  Arbitration  and  Award,  §  36. 

UNDUE  INFLUENCE. 

See  Wills,  8§  154,  155. 

In  procurement  of  deed,  see  Deeds,  §  72. 

UNITED    STATES. 

Seizure  of  property  of  belligerent  enemies,  see  War,  §  12. 

Taking  of  property  by  military  officers  in  time  of  war,  see  Wab,  S  12. 

Claims  against  United  States,  see  United  States,  S  102. 

USE  AND  OCCUPATION. 

Amount  of  recovery,  see  Use  and  Occupation,  §  10. 
Persons  liable,  see  Use  and  Occupation,  §  5. 

USURY. 

8ee  Building  and  Loan  Associations,  §  33 ;  Executors  and  Adml^istia- 
TORS,  S  302. 

Answer  setting  up  usury,  see  Pleading,  §  238. 

Limitation  of  actions  to  recover  usurious  payment,  see  Limitation  of  Ac- 
tions, §  10. 

Penalties  and  forfeitures,  see  Usury,  §§  144-146. 

Usurious  contracts  and  transactions,  see  Usury,  §§  1-122. 

When  need  not  be  pleaded,  see  Contracts,  §  332. 

VACANCY. 

Of  election  office,  see  Elections,  §  50. 

VACATION. 

Of  highway,  see  Highways,  §§  74,  77. 

Of  Judgment,  see  Judgment,  IX,  §  90. 

Of  judicial  sales,  see  Judicial  Sales,  §§  34,  35. 
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VALUATION. 

By  city  assessors,  see  Taxation,  §  346. 

VARIANCE. 

Between  allegation  and  proof,  see  Pleading,  §  386. 

Between  allegations  and  proof  in  action  for  personal  injuries,  see  Oab- 

BIEBS,  §  315. 
Between  indictment  and  proof,  see  Robbebt,  §  20. 
Between  insurance  policy  and  application  as  to  description  of  property, 

see  Insurance,  §  645. 
Between  pleading  and  exhibit,  see  Pleading,  §  394. 
Between  prayer  of  i)etition  and  verdict,  see  Appeal,  §  1039. 
Between  replevin  bond  and  execution,  see  Execution,  S  100. 

VENDEE'S  LIEN. 
For  purchase-money  paid,  see  Vendob  and  Pubchaseb,  S  337. 

VENDOR  AND  PURCHASER. 

See  Specific  Pebfobmance,  II. 

Assignment  of  title  bond,  see  Assignments,  §  20. 

Bona  fide  purchaser  without  knowledge  of  improvement  liens,  see  Mechan- 
ics' Liens,  §  204. 

Bond  for  conveyance,  see  Husband  and  Wife,  §  186. 

Broker's  commission  for  sale  of  real  estate,  see  Brokebs,  §§  39,  52. 

Construction  and  operation  of  contract,  see  Vendob  and  Pubchaseb,  §§46- 
79. 

Death  of  vendor  prior  to  payment  of  purchase-money,  see  Executobs  and 
Administbatobs,  §  49. 

Defective  deed,  bond  for  title,  see  Deeds,  §  44. 

Estoppel  of  purchaser  of  land,  see  Estoppel,  §  94. 

Excess  of  land  conveyed,  see  Deeds,  §  111. 

Fixtures  as  between  vendor  and  purchaser,  see  Fixtubes,  §  21. 

Liability  of  purchaser  for  use  and  occupation  on  rescission  of  contract 
of  purchase,  see  Use  and  Occupation,  §  10. 

Lis  pendens  purchaser,  see  Lis  Pendens,  §  24. 

Misrepresentations  of  boundaries  of  land  sold,  see  Gontbacts,  §  258. 

^(odification  or  rescission  of  contract,  see  Vendob  and  Pubchaseb,  §§  82- 
124. 

Note  for  purchase-price  without  consideration,  see  Bills  and  Notes,  §  97. 

Performance  of  contract,  see  Vendob  and  Pubchaseb,  §§  129-186. 

Purchase-money  lien,  see  Descent  and  Distbibution,  §  73. 

Remedies  of  purchaser,  see  Vendob  and  Pubchaseb,  §§  834^51. 

Kemedies  of  vendor,  see  Vendob  and  Pubchaseb,  §§  249-318. 

Requisites  and  validity  of  contract,  see  Vendob  and  Pubchaseb,  §§  1-44. 

Rights  and  liabilities  of  parties,  see  Vendob  and  Pubchaseb,  §§  189-244. 
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VENDOR  AND  PURCHASER— (Continued). 
Specific  performance  of  contract  of  purchase  of  land,  see  Specific  Peifqrm- 

ANCE,  §§63,  66. 
Waiver  of  vendor's  lien,  see  Liens,  §  16. 

VENUE. 

See  Attachment,  §  71 ;  Criminal  Law,  V ;  Executobs  and  Adminisisa- 

TOBS,  §  436. 
Action  by  assignee  of  note,  see  Assignments,  §  127. 
Action  to  enforce  claim  against  estate,  see  Executobs  and  ADumisnuiott, 

§  436. 
Change  of  venue  or  place  of  trial,  see  Venue,  §§  33-84. 
Nature  or  subject  of  action,  see  Venue,  §  17. 
Of  suit  to  settle  estate,  see  Executors  and  Administbatobs,  §  469. 

VERDICT. 

See  Cbiminal  Law,  XII,  K ;  Tbial,  IX. 

Absence  of  accused  when  verdict  is  rendered,  see  Criminal  Law,  S  872. 

Affidavits  to  sustain  or  Impeach,  see  Tbial,  §  344. 

Against  weight  of  evidence,  see  Appeal,  §§  999,  1003. 

Alteration  of,  see  Cbiminal  Law,  §  871. 

Assignment  that  verdict  is  contrary  to  law*  and  evidence,  see  Appeal,  fi  73L 

Certainty  of,  see  Tbial,  §  331. 

Conclusiveness  of,  see  Appeal,  §  999. 

Contrary  to  law  or  evidence,  see  New  Tbial,  II,  F. 

Curing  defect  in  petition,  see  Pleading,  §§  431,  433. 

Defects  in  pleading  cured  by,  see  Pleadinq,  §  212. 

Defects  or  Irregularities  as  ground  for  new  trial,  see  New  Tbial,  IIi  £• 

Direction  of,  see  Tbial,  VI,  D. 

Effect  given  to  on  appeal,  see  Appeal,  §  1158. 

Effect  of  successive  verdicts,  see  Appeal,  §  1006. 

Erroneous  verdict  as  ground  for  new  trial,  see  New  Tbial,  §  67. 

Impeachment  of  by  jurors,  see  Trial,  §  344. 

Judgment  notwithstanding  verdict,  see  Judgment,  §  199. 

Judgment  of  court  has  weight  of  verdict,  see  Appeal,  S  1008. 

Manner  of  arriving  at,  see  Trial,  §  315. 

On  conflicting  evidence,  see  New  Triai.,  §  71. 

On  Issue  out  of  chancery,  see  Appeal,  §  999. 

Preponderance  of  evidence,  see  Appeal,  §  999. 

Relation  back,  see  Witnesses,  §  75. 

Responsiveness  of,  see  Trial,  §  329. 

Second  verdict,  see  Appeal,  §  999. 

Sufficiency  of  evidence  to  support,  see  Appeal,  §  998. 

When  not  disturbed  on  appeal,  see  Criminal  Law,  §  1157. 
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VERFICATION, 

Of  claim  against  decedent's  estate,  see  Executobs  and  Aoministbatobs, 

§  227. 
Of  pleadings,  see  Infants,  §  91 ;  Pleading,  VII. 

VESTED  RIGHTS. 

Change  in  construction  of  statute,  see  Coubts,  §  93. 
To  compensation  of  office,  see  Officebs,  §  95. 

VICIOUS  ANIMALS. 

Liability  for  injuries  by,  see  Animals,  §  70. 

VIEWS. 
Of  premises,  see  Tbial,  §  28. 

VOUCHERS. 

Production  of  by  executor  or  administrator,  see  Executobs  and  Adminis- 

TBATOBS,    §   234. 

WAIVER. 

By  husband  of  right  to  become  owner  of  wife's  property,  see  Husband  and 
Wife,  S  7. 

By  maker  of  notes  of  claims  and  demands  as  against  assignee,  see  Es- 
toppel, §  94. 

By  owner  who  proved  claim  in  bankrupt  court,  see  Bankbuptoy,  §  312. 

By  purchaser  of  goods,  see  Sales,  §  318. 

By  purchaser  of  land  to  insist  upon  removal  of  incumbrance,  see  Yendob 
AND  Pubghaseb,  §  386. 

Defects  and  objections  which  may  be  waived,  see  Abatement  and  Revival, 
§  78. 

Failure  to  except  to  rulings  on  instructions,  see  Appeal,  §  216. 

Of  affidavit  by  next  friend,  see  Infants,  §  85. 

Of  attorney's  lien,  see  Attobney  and  Client,  S  186. 

Of  breach  of  condition  by  lessee,  see  Landlobd  and  Tenant,  §  49. 

Of  breach  of  contract  for  support,  see  Cancellation  of  Instbuments,  S  18. 

Of  claim  for  defects  in  machinery,  see  Sales,  §  428. 

Of  compliance  with  statute  in  presentation  of  claim,  see  Executobs  and  Ad- 

MINISTBATOBS,    S   227. 

Of  defect  as  to  parties,  see  Pabties,  §  96. 

Of  defect  in  affidavit,  see  Pleading,  §  404. 

Of  defects  in  pleading,  see  Cancellation  of  Instbuments,  9  37 ;  Pleading, 

§§405,  411. 
Of  defect  in  title,  see  Yendob  and  Pubchaseb,  §  149. 
Of  defense  of  want  of  consideration,  see  Bills  and  Notes,  §  98. 
Of  demurrer,  see  Pleading,  §  212. 

84 
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WAIVER— (Continued) . 
Of  error  in  allowing  substitution  of  pleading,  see  Pleading,  S  28& 
Of  error  in  granting  new  trial,  see  New  Trial,  §  10. 
Of  errors  in  instructions  or  admission  of  evidence,  see  Afpeal,  I  243. 
Of  error  in  notice  of  motion  for  Judgment,  see  Judgment,  S  182. 
Of  erroneous  proceeding  by  motion,  see  Motions,  §  62. 
Of  exceptions,  see  Appeal,  S  280. 
Of  exception  to  deposition,  see  Depositions,  §  102. 
Of  execution  lien,  see  Execution,  §  146. 

Of  forfeiture  for  nonpayment  of  premium,  see  Insubance,  S  381. 
Of  forfeiture  of  policy,  see  Insurance,  8  755. 
Of  grounds  of  abatement,  see  Abatement  and  Reviyal,  VI. 
Of  homestead  right,  see  Homesteads,  §8  115,  154,  161,  167,  169, 170, 171, 

172. 
Of  irregularity  in  order  for  change  of  venue,  see  Venue,  8  17, 
Of  irregularity  in  taking  depositions,  see  Depositions,  S  102. 
Of  irregularities  in  trial,  see  Trial,  8  409. 
Of  landlord's  lien,  see  Landlord  and  Tenant,  8  254. 
Of  liens,  see  Liens,  88  16,  17,  113;  Vendor  and  Purchases,  S  266. 
Of  mechanic's  lien,  see  Mechanics*  Liens,  8  209. 
Of  misjoinder  of  actions,  see  Action,  8  45;  Pleading,  S  193. 
Of  mortgage  lien,  see  Mortgages,  8  148. 
Of  motion  for  new  trial,  see  Appear  8  794. 
Of  motion  to  transfer  cause  to  equity  docket,  see  Trial,  8  11. 
Of  notice  of  time  and  place  of  meeting  of  processioners,  see  Boundauis, 

8  47. 
Of  notice  or  process,  by  appearance,  see  Process,  8  125. 
Of  objection,  see  Removal  of  Causes,  8  107. 
Of  objection  to  evidence,  see  Appeal,  88  202,  287;  Trial,  8  75. 
Of  objections  to  instructions,  see  Criminal  Law,  8  1038. 
Of  objections  to  irregularities  in  proceedings,  see  Appeal,  8  IM. 
Of  objection  to  pleading,  see  Appeal,  8  194. 
Of  objections  to  quality  of  work  done,  see  Contracts,  6  305. 
Of  objection  to  right  of  executrix  to  maintain  action,  see  Emcutom  ah» 

Administrators,  8  227. 
Of  objections  to  ruling  on  depositions,  see  Depositions,  8  102. 
Of  omission  to  mark  answer  filed,  see  Pleading,  8  405. 
Of  proof  of  loss,  see  Insurance,  8  554. 
Of  right  of  trial  by  Jury,  see  Trial,  8  406. 
Of  right  to  change  of  venue,  see  Venue,  8  17. 

Of  right  to  dismiss  action  for  failure  to  file  cost  bond,  see  Costs,  S  1^* 
Of  right  to  exemption,  see  Exemptions,  III. 
Of  rights  to  Judgment,  see  Appeal,  8  243. 
Of  right  to  object  to  Jurisdiction  of  court,  see  Appeal,  8  20. 
Of  right  to  object  to  sale,  see  Judicial  Sales,  S  35. 
Of  right  to  question  propriety  of  proposed  revivor,  see  Abatemint  ahd 

Revival,  8  78. 
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WAIVER— (Continued). 
Of  right  to  rely  on  statute  of  frauds,  see  Frauds,  Statute  of,  §  151. 
Of  right  to  require  tender,  see  Tendeb,  §  5. 
Of  right  to  trial  by  jury,  see  Jury,  §S  13,  27. 
Of  statutory  right  relating  to  notice  to  sue,  see  Principal  and  Sureties, 

§  137. 
Of  vendor's  lien,  see  Liens,  §  16;  Vendor  and  Purchaser,  §§  253,  260,  266. 
Presumption  that  exceptions  were  waived,  see  Appeal,  §  938. 

WAR. 

Civil  war  claims,  see  United  States,  §  102. 

Contraband,  see  War,  §  18. 

Enemies'  property  and  rights  of  war  as  to  property  in  general,  see  War, 

§  12. 
Military  occupation,  control,  and  conquest  of  territory,  see  Wab,  §  30. 
Military  government  and  martial  law,  see  Wab,  S  31. 

WAREHOUSEMEN. 

Actions  by  or  against  warehouseman,  see  Warehousemen,  §  34. 
Charges  and  expenses,  see  Warehousemen,  §  27. 
Conduct  of  business  in  general,  see  Warehousemen,  §  8. 

WARNING. 

Duty  of  railroad  company  to  give,  see  Railroads,  §  366. 
Inexperienced  employe  of  danger,  see  Master  and  Servant,  §  153. 

WARNING  ORDER. 

See  Process,  §  100. 

Not  applicable  to  cross-petition,  see  Pleading,  §  334. 

WARRANTS. 

See  Sales,  YI. 

Arrest  without  warrant,  see  Arrest,  §  61. 

WARRANTY. 

Action  for  breach  of,  see  Covenants,  §  106. 
Breach  of,  see  Sales,  S9  281,  285. 

Breach  of  covenant  of  general  warranty,  see  Covenants,  8§  45,  99. 
By  auctioneer,  see  Auctions  and  Auctioneers,  §  9. 
Covenant  of  general  warranty,  see  Deeds,  §  33. 
Damages  for  breach  of,  see  Bills  and  Notes,  §  528. 
In  Judicial  sale,  see  Judicial  Sales,  §  50. 
In  sale  of  goods,  see  Sales,  §§  265,  275. 

No  Implied  warranty  on  assignment  of  bond  for  conveyance,  see  Vendor 
and  Purchaser,  §  26. 
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WARRANTY— (Continued). 
Of  title,  see  Assignments,  8  20. 
Parol  evidence  of,  see  Evidence,  §  390. 
Reversal  of  Judgment  for  breach  of,  see  Appeal,  8  1169. 
Setting  off  damages  for  breach  of,  against  purchase-money,  see  Vendoi 

AND  Pttbchaseb,  8  310. 
Time  of  accrual  of  action  for  breach  of,  see  Sales,  S  409. 

WASTE. 

Particular  acts  or  omissions  constituting  waste — Trees  and  timber,  see 
Waste,  88  6-9. 

WATER  AND  WATER  COURSES. 

See  Dbains;  Navigable  Waters. 

As  boundaries,  see  Boundabies,  8  12. 

Mandating  water  company  to  furnish  adequate  supply,  see  Mandamus, 

8  154. 
Measure  of  damages  for  breach  of  contract  to  supply  water,  see  Damages, 

8  120. 
Natural  water  courses,  see  Watebs  and  Water  Courses,  8  81. 
Public  water  supply,  see  Waters  and  Water  Courses,  88  184-186. 

WATER  WORKS  COMPANIES. 

Subscription  for  stock  by  city,  see  Waters  and  Water  Courses,  S  186. 

WAYS. 

By  Implication,  see  Easements,  S  17. 

By  necessity,  see  Easements,  8  15. 

By  prescription,  see  Easements,  S  4 ;  Private  Roads,  8  2. 

Private  way  not  acquired  by  dedication,  see  Easements,  8  36. 

Right  to,  see  Easements,  8  17. 

WEAPONS. 

Assault  with  dangerous  or  deadly  weapon,  see  Assault  and  BArnaY>  9  56. 

Carrying  weapons,  see  Weapons,  S  5. 

Criminal  prosecutions,  see  Weapons,  8  17. 

Manner  of  carrying  or  concealment,  see  Weapons,  8  10. 

Weapons  prohibited,  see  Weapons,  8  8. 

WEIGHTS  AND  MEASURES. 
Power  to  regulate,  see  Weights  and  Measures,  8  1. 
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WHARVES. 

Injuries  to  Teasels  or  cargoes,  see  Whabves,  §  20. 
Sale,  lease,  and  transfer,  see  Whabves,  §  9. 
Wharfage,  see  Whabves,  §  15. 

WIDOW. 

Election  to  take  under  will  or  law,  see  Wills,  §  796. 

Revocation  of  election  to  take  under  will,  see  Wills,  9  796. 

Kigbt  pending  assignment  of  dower,  see  Doweb,  9  65;  Executobs  and  Ad- 

MINISTBATOBS,  9  177. 

Right  to  sell  timber  on  deceased  husband's  land,  see  ExECUToitGr  and  Ad- 

IflNISTBATOBS,   9   177. 

When  necessary  party  to  action,  see  Pabties,  9  28. 

WIFE. 

Inchoate  interest  of,  see  Doweb,  99  29,  33. 

Liability  of  husband  for  antenuptial  debts  of,  see  Husband  and  Wife,  9  29. 

Property  received  by  descent  from  father,  see  Husband  and  Wife,  9  118. 

Right  to  property  inherited  by  her,  see  Husband  and  Wife,  9  118. 

Separate  estate  of,  see  Husband  and  Wife,  V. 

Sole  trader,  see  Husband  and  Wife,  9  95. 

Suit  by,  see  Husband  and  Wife,  9  206. 

WILLS. 

See  Executobs  and  Administbatobs  ;  Remaindebs. 

Administrator  with   will   annexed,   see  Executobs   and   Administbatobs, 

9  121. 
Bequest  to  charity,  see  Ghabities,  9  4. 
Claiming  both  under  and  against  will,  see  Espoppel,  9  63. 
Construction,  see  Wills,  99  436-707. 
Contracts  to  devise  or  bequeath,  see  Wills,  99  58-68. 
Direction  by  testator  to  convert  real  estate  into  personalty,  see  Gonveb- 

SION,  9  14. 
Equitable  conversion  by  direction  of  law,  see  Gonvebsion,  9  14. 
JbMnal  judgment  in  probate  proceeding  rendered  by  Court  of  Appeals,  see 

Appeal,  9  1175. 
Ufe  estate  by  will,  see  Life  Estates,  9  3. 
Nature  and  extent  of  testamentary  iwwers,  see  Wills,  99  1-4. 
Probate,  establishment,  and  annulment,  see  Wills,  99  205-432. 
Power  of  sale  of  real  estate  under  will,  see  Executobs  and  Administbatobs, 

9  138. 
Requisites  and  validity,  see  Wills,  99  74-173. 

Rights  and  liabilities  of  devisees  and  legatees,  see  Wills,  99  714-867. 
Rights  and  liabilities  of  distributees,  see  Descent  and  Distbibution,  III. 
Testamentary  capacity,  see  Wills,  99  27-52. 
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WILLS— (Continued). 
Testamentary  provisions  in  lieu  of  dower,  see  Doweb,  §  54. 
Words  of  inlieritance  not  necessary  in  deed  or  will,  see  Deeds,  S  120. 

WITHDRAWAL. 
Of  answer,  see  Pleading,  S  339. 

WITNESSES. 

Absence  of  witness  ground  for  continuance,  see  Continuance,  §S  21,  2A\ 

Criminal  Law,  §  594. 
Absence  of  witnesses  as  ground  for  new  trial,  see  New  Tbial,  §  88. 
Action  on  insurance  policy,  see  Inbubance,  §  618. 
Attendance,  production  of  documents  and  compensation,  see  WirirESSES, 

89  1-27. 
Attesting  witnesses,  see  Wills,  9  116. 
Character  of  attesting  witnesses,  see  Wills,  9  294. 
Competency,  see  Witnesses,  99  35-197. 
Competency  of  conspirator  as  witness  for  or  against  co-conspirator,  see 

CONSPIBACY,  9  45. 

Credibility,  impeachment,  contradiction  and  corroboration,  see  Witnesses, 

99  312-398. 
Death  or  disability  of  witness,  see  Evidence,  9  576. 
Diligence  in  procuring  attendance  of  witnesses,  see  Continuance,  §  26. 
Examination,  see  Witnesses,  99  226-287. 
Examination  of  witnesses,  see  Equity,  9  351. 
Indorsing  names  of  witnesses  on  indictment,  see  Indictment  and  Infobma- 

TION,  9  34. 
To  wUls,  see  Wills,  9  113. 
Violation  of  rule  excluding  witnesses  from  court  room,  see  Criminal  Law, 

9  665. 

WORK  AND  LABOR. 

Declaration,  complaint  or  petition,  see  Work  and  Labor,  9  22. 

Evidence,  see  Work  and  Labor,  9  25. 

Nature  and  grounds  of  obligation  in  general,  see  Wobk  and  Labor,  1 1. 

Pleading,  see  Work  and  Labor,  9  21. 

Ilendition  and  acceptance  of  services  in  general,  see  Work  and  Labob,  9  4. 

Service  between  persons  in  family  relation,  see  Work  and  Labor,  §S  2, 7. 

Services  rendered,  see  Work  and  Labor,  9  2. 

Trial,  judgment  and  review,  see  Work  and  Labor,  9  30. 

Weight  and  sufficiency  of  evidence,  see  Work  and  Labor,  9  28. 

WRITING. 

See  Evidence,  X. 

Contracts  required  to  be  in  writing,  see  Frauds,  Statute  of. 

Limitation  of  actions  on  written  contracts,  see  Limitation  of  Actions,  §  23. 
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WRITINC5— (Continued). 
Necessity  of  written  contract,  see  Contracts,  §  31. 
Pleading  written  instruments,  see  Pleading,  S  32. 
Sufficiency  of,  see  Frauds,  Statute  of,  YIII. 
Written  contract,  see  Contracts,  9  238. 

WRIT  OF  ATTACHMENT. 

See  Attachment,  IV. 

Alias  writs,  see  Attachment,  §  155. 

WRIT  OF  EXECUTION. 

See  Execution,  III. 

Time  for  issuance,  see  Execution,  §  75. 

WRIT  OF  POSSESSION. 
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Power  of  county  court  to  regulate  fees  of  sealer. 
Bryan  v.  Newman,  7  Ky.  Opin.  270. 

P.  762. 
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Ch.  24,  §  15,  p.  281. 

Passing  of  dower  interest  on  death  of  wife  and  her  husband. 
Adams  v.  Howard,  6  Ky.  Opin.  84. 

Ch.  25,  §  16,  p.  288. 

The  party  recovering  judgment  is  entitled  to  costs. 
Miles  V.  Bayles,  6  Ky.  Opin.  386. 

Ch.  25,  §  32. 

Costs  in  divorce  suit. 

Holton  V.  Holton,  2  Ky.  Opin.  533. 

Liability  of  husband  for  costs  in  suit  for  divorce  and  alimony. 
Forstan  v.  Forstan,  6  Ky.  Opin.  150. 

Ch.  26,  art.  2,  §  3. 

No  lien  on  estate  of  sheriff  for  security  of  public  revenue. 
Hale  V.  Vanarsdale,  6  Ky.  Opin.  192. 

Ch.  28,  art.  18. 

This  chapter  is  merely  declaratory  of  the  common  law. 
Waddell  v.  Commonwealth,  7  Ky.  Opin.  713. 

Ch.  28,  art.  21,  §  1. 

Excessive  fine  and  punishment — Lotteries. 

Wingfield  v.  Commonwealth,  1  Ky.  Opin.  585. 

Ch.  35,  §  18. 

Admissibility  in  evidence  of  certificate  of  discharge  in  bankruptcy. 
Hamilton  v.  Barnes,  5  Ky.  Opin.  167. 
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Ch.  36,  art.  13,  §  1. 

Outstanding  creditor's  lien  on  land  sold  under  execution — Right  of  pur- 
chaser. 

Kirkman  y.  Grissom.  7  Ky.  Opln.  140. 

Ch.  36,  art.  15,  §  1. 

Title  under  unconditional  judicial  sale,  confirmation  and  conveyance. 
Jones  v.  Hopper,  5  Ky.  Opin.  379. 

Ch.  40,  §  10. 

If  the  assets  of  a  decedent's  estate  are  insufficient  to  pay  decedent's 
debts,  the  administrator  must  resort  to  his  equitable  action  authorized  by 
this  section. 

Berry  y.  Hopkins,  6  Ky.  Opin.  515. 

An  action  can  not  be  maintained  against  the  heirs  of  a  decedent,  upon 
a  decree  rendered  against  the  administrator  alone,  but  must  be  based  upon 
the  original  liability  of  the  decedent. 

DeBard  v.  Dawson's  Admr.,  4  Ky.  Opin.  344. 

Ch.  42,  §  3. 

This  section  enables  persons  suing  under  §  2  to  have  discovery,  not  only 
as  to  the  amount  of  money  lost  at  gambling,  but  the  persons  interested  in 
the  game. 

Waddell  v.  Comar,  7  Ky.  Opin.  591. 

Ch.  42,  §  5. 

This  section  comprehends  any  betting  or  wagering,  whether  upon  a 
"game,  sport,  pastime,"  or  an  election. 

Laudeman  v.  Gallager,  7  Ky.  Opin.  559. 

Ch.  43,  §  9. 

Expenses  for  caring  for  ward  and  funeral  expenses  a  charge  on  the 
corpus  of  the  estate. 

Zamoni  v.  Zazio,  3  Ky.  Opin.  140. 

Ch.  43,  art.  2,  §§  16,  17. 

Suit  by  foreign  guardian  on  domestic  guardian's  bond. 
Starts  V.  Commonwealth,  7  Ky.  Opin.  154. 

Ch.  47,  §  2. 

The  issue  of  a  void  marriage  can  inherit  from  her  father. 
Jones  V.  Jones,  6  Ky.  Opin.  261. 

Ch.  47,  art.  3,  §  1. 

Living  separate  and  apart  as  ground  for  divorce. 
Logan  V.  Logan,  7  Ky.  Opin.  89. 

§3. 


Under  this  section  a  husband  is  liable  for  the  antenuptial  debts  of  his 
wife  to  the  extent  of  her  property  received  by  him,  exclusive  of  real  estate 
and  slaves. 

DeLand  v.  Blynn,  7  Ky.  Opin.  635. 


-§6. 

Right  of  husband  to  be  reimbursed  for  improvements  made  on  wife's  land. 
Herrlck  v.  Herrick,  7  Ky.  Opin.  527. 
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Ch.  47,  art.  4,  §  17,  as  amended  by  Act  Feb.  13,  1866. 

Mortgaging  wife's  separate  estate  to  secure  husband's  debts. 
Whitaker  v.  Clark's  Admr..  7  Ky.  Opin.  81. 

Right  of  married  woman  to  alienate  her  separate  estate  or  change  its 
status  by  contracting  debts. 

Turner  &  McCreary  v.  Searcy,  4  Ky.  Opin.  354. 

Ch.  53,  §  8. 

Purchase  of  bill  of  exchange  to  disguise  excessive  interest. 
Morrison  &  Oaks  v.  Voorhies  &  Co.,  6  Ky.  Opin.  627. 

Ch.  56,  art.  2,  §  14. 

This  section  does  not  apply  to  §  5  relating  to  attachment  for  rent  due. 
Albro  V.  Satchwell,  7  Ky.  Opin.  348. 

Priority  of  lien  for  rent  over  mortgage. 

Keasy  &  Bro.  v.  Robinson,  3  Ky.  Opin.  123. 


§  16. 


Failure  of  purchaser  of  property  from  tenant  to  bring  himself  within 
protection  of  statute  relating  to  landlord's  lien  on  property  remoTed  from 
premises. 

Henning  &  Speed  v.  Muldoon  &  Co.,  7  Ky.  Opin.  277. 

Duration  of  continuance  of  landlord's  lien  after  removal  of  property. 
Henning  &  Speed  v.  Muldoon  &  Co.,  7  Ky.  Opin.  277. 

Ch.  63. 

The  statutory  bar  does  not  embrace  a  pre-existing  cause  of  action. 
Mattingly  v.  Helm,  1  Ky.  Opin.  582. 

Ch.  63,  art.  3,  §  5. 

Limitation  of  action  for  fraud. 

McCullon  V.  Robinson's  Admr.,  7  Ky.  Opin.  199. 

Ch.  71,  §  2. 

Liability  of  surety  on  constable's  bond. 

Sharp's  Admr.  v.  Harper,  4  Ky.  Opin.  80. 

Ch.  83,  art.  9,  §  3. 

The  sheriff's  bond  required  by  this  section  relates  only  to  public  revenues. 
Hale  V.  Vanarsdale,  5  Ky.  Opin.  192. 

Ch.  97,  §  10. 

The  notice  required  by  this  section  must  state  that  the  giver  of  the  same 
is  a  surety,  co-surety,  or  co-obligor. 

Crowdus  V.  Commercial  Bank,  4  Ky.  Opin.  376. 

Notice  by  surety  to  sue — ^Release  of  surety. 

Crowdus  V.  Commercial  Bank,  4  Ky.  Opin.  376. 


§  12. 

Time  for  issuance  of  execution. 
L^nn  V.  Lynn,  8  Ky.  Opin.  70. 

Ch.  99,  art.  4,  §  1. 

Prosecution  for  keeping  tippling  house — Erroneous  instruction. 
Bondurant  v.  Commonwealth,  6  Ky.  Opin.  45. 
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Ch.  371,  art.  2,  §  35. 

A  demand  against  a  decedent's  estate  arising  after  death  is  not  embraced 
in  the  provisions  of  this  section. 

Garvey's  Admr.  v.  Garnett,  5  Ky.  Opin.  696. 

Ch.  400,  §  12. 

This  section  was  enacted  for  the  protection  of  sureties  and  requires  dili- 
gence on  the  part  of  the  creditor  in  the  collection  of  his  debt. 
Bradley  v.  Mullins,  7  Ky.  Opin.  514. 

Ch.  407,  §  10. 

Jurisdiction  of  appeal  from  county  court  to  Court  of  Appeals. 
McKinney  v.  Commonwealth,  6  Ky.  Opin.  208. 

§  16. 

Jurisdiction  of  appeal  from  county  court  to  Court  of  Appeals. 
McKinney  y.  Commonwealth,  6  Ky.  Opin.  208. 

Ch.  803,  art.  6,  §  20. 

When  incorrect  tax  list  not  "false  and  fraudulent." 
Commonwealth  v.  Finnell,  7  Ky.  Opin.  196. 

§  337,  subd.  2. 

Time  of  tendering  bill  of  exceptions. 
Daniel  v.  Hines,  10  Ky.  Opin.  15. 

§411. 

Prosecution  for  keeping  tippling  house — Erroneous  Instruction. 
Bondurant  v.  Commonwealth,  6  Ky.  Opin.  45. 

P.  414. 

Instruction  in  prosecution  for  carrying  deadly  weapons. 
Bauchter  v.  Commonwealth,  6  Ky.  Opin.  49. 


GENERAL  STATUTES,  1873. 

Ch.  20,  art.  4,  §  1. 

Liability  for  failure  to  return  execution  in  time. 
Norris  v.  Dorsey,  9  Ky.  Opin.  518. 

Ch.  37,  §§  22,  25. 

Competency  of  principal  on  note  in  action  by  executor,  where  sureties 
defend. 

Miles'  Exr.  v.  Stone,  9  Ky.  Opin.  759. 

Ch.  44,  §  1. 

Under  this  section  a  voluntary  conveyance  by  a  husband  to  his  wife 
without  consideration  is  void  as  to  his  then  existing  liabilities. 
Duncan  v.  Gaines,  9  Ky.  Opin.  839. 

Ch.  71,  art.  6,  §  2. 

Sureties  on  a  bond  given  in  the  course  of  a  judicial  proceeding  are  dis- 
charged from  liability,  unless  suit  be  brought  within  seven  years  after  a  right 
of  action  accrues. 

Murphy  v.  Isaacs,  9  Ky.  Opin.  799. 
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P.  843. 

Subscription  by  county  for  railroad  stock. 

Russell  V.  Cumberland  &  O.  R.  Co.,  8  Ky.  Opin.  344. 

P.  944. 

Lien  of  railroad  employes  for  wages. 
Dennis  v.  Bibbs,  9  Ky.  Opin.  751. 


GENERAL  STATUTES,  1879. 

Ch.  22,  §  20. 

Signature  by  another  on  verbal  authority  not  binding. 
Powers  V.  Dunn,  10  Ky.  Opin.  493. 

Ch.  28,  art.  11,  §  5. 

Jurisdiction  of  criminal  court  for  failure  of  sheriff  to  pay  over  money 
collected  under  execution. 

Brown  V.  Commonwealth,  11  Ky.  Opin.  10. 


art.  22,  §  2,  as  amended  by  Act  February  10,  1880. 

Minimum  Jurisdiction  of  Court  of  Appeals. 
Taylor  v.  Shawley,  11  Ky.  Opin.  22. 

Ch.  44,  §  1,  repealing  act  1838,  3  Stat.  Laws,  116. 
Vance  v.  Campbell,  11  Ky.  Opin.  368. 

Ch.  50,  art.  2. 

Death  of  devisee  prior  to  testator,  without  issue. 
Murray  v.  Murray,  11  Ky.  Opin.  121. 

Ch.  92,  art.  3,  §  5. 

Unnecessary  allegations  in  indictment  for  selling  liquor  without  a  license. 
Vinnan  v.  Commonwealth,  10  Ky.  Opin.  2. 

Ch.  110,  §  13. 

Closing  of  dirt  roads  within  one  mile  of  turnpike. 
Anderson  v.  Carrick,  11  Ky.  Opin.  312. 


GENERAL  STATUTES,  1881. 

Ch.  19,  §  42. 

Transportation  for  reward — Injunction. 
Kevil  V.  Wharton,  12  Ky.  Opin.  339. 

Ch.  29,  art.  1,  §  12. 

Statutory  provision  for  increased  punishment  for  second  offense  is  not 
unconstitutional. 

Taylor  v.  Commonwealth,  11  Ky.  Opin.  642. 

Ch.  38,  art.  6,  §  1. 

Election  to  take  writ  of  fieri  facias  for  value  of  thing  recovered. 
Fowler  v.  Gordon,  11  Ky.  Opin.  475. 

Ch.  60,  art.  2,  §  4. 

Forfeiture  of  interest  because  of  usury. 
Rudd  V.  Klmbly,  8  Ky.  Opin.  790. 

Ch.  113,  §  4. 

Power  of  married  women  to  dispose  of  general  estate  and  separate  estate. 
Thompson  v.  McCloskey;  12  Ky.  Opin.  80. 
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GENERAL  STATUTES,  1883. 


Ch.  29,  art.  4,  §  9. 

Sufficiency  of  Indictment  for  unlawful  detention  of  female. 
Hoskins  y.  Commonwealth,  13  Ky.  Opin.  505. 

■art.  10,  §  1. 


Sufficiency  of  indictment  for  forgery. 

Rawlins  v.  Commonwealth,  13  Ky.  Opin.  918. 


^rt.  11,  §  5. 


Embezzlement — Indictment. 

Commonwealth  v.  Wilson,  13  Ky.  Opin.  984.  | 

-art.  12,  §  1. 

E^mbezzlement  from  corporation — Indictment. 

Fairleigh  y.  Commonwealth,  12  Ky.  Opin.  592. 

2. 

Indictment  for  embezzlement  held  insufficient. 
Fairleigh  y.  Commonwealth,  13  Ky.  Opin.  592. 

i 

Larceny  by  employe.  I 

Commonwealth  y.  Bull,  12  Ky.  Opin.  404. 

Cb.  56,  §  5. 

'  Notice  of  incorporation — Personal  liability  of  incorporators. 
Robinson  &  Co.  y.  N.  J.  Harris,  12  Ky.  Opin.  634. 

Ch.  60,  art.  1,  §  5. 

Interest  collectible  against  decedent's  estate. 

Snelling's  Admr.  y.  Atchison,  13  Ky.  Opin.  1057. 


GENERAL  STATUTES,  1888. 

Art.  6,  §  3. 

This  section  proyides  that  a  surety  for  an  executor,  administrator,  guard- 
ian or  curator,  or  sheriff  to  whom  a  decedent's  estate  has  been  transferred, 
is  discharged  from  liability  to  a  distributee,  deyisee  or  ward  when  no  suit  is 
brought  within  fiye  years  after  the  cause  of  action  accrues,  and  after  the  dis- 
tributee, or  ward,  attains  the  age  of  twenty-one  years. 
Willson  y.  Hodge's  Gdn.,  13  Ky.  Opin.  895. 


ACTS  1854. 

Act  Feb.  28,  §  2. 

Failure  of  a  foreign  administrator  to  execute  a  coyenant  to  the  common- 
wealth, as  prescribed  by  this  section  is  a  fatal  error,  though  the  objection 
was  not  made  in  the  court  below. 

Thomas  y.  Gentry,  3  Ky.  Opin.  572. 

Act  March  10,  §  2. 

Instruction  in  prosecution  for  carrying  deadly  weapon. 
Bauchter  y.  Commonwealth,  6  Ky.  Opin.  49. 
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ACTS  1856. 

Purchase  by  creditor  of  debtor's  property — Notice. 
Henry  v.  Smith,  6  Ky.  Opln.  278. 

Sufficiency  of  assignment  to  effect  rights  of  creditors. 
Henry  v.  Smith,  6  Ky.  Opin.  278. 

Suit  to  have  transfer  of  debtor's  property  declared  an  assignment  for 
creditors. 

Brewer  v.  Hill,  10  Ky.  Opin.  30. 

When  sale  operates  as  assignment  for  benefit  of  creditors. 
Harlan  v.  Harlen,  1  Ky.  Opln.  392. 


ACTS  1858. 
Act  Feb.  17. 

This  act  does  not  apply  to  banks  incorporated  subsequent  to  taking  effect 
of  the  act 

Commonwealth  v.  Falls  City  Tobacco  Bank,  6  Ky.  Opin.  683. 


ACTS   1864. 
Act  Feb.  20. 

This  act  prohibits  the  auditor's  agent  to  proceed  against  railroads  for 
collection  of  taxes. 

Smith  V.  Smith,  10  Ky.  Opin.  832. 


ACTS  1866. 
Act  June  1. 

No  exemption  as  to  debts  created  prior  to  homestead  law. 
Witherspoon  v.  Sears,  13  Ky.  Opin.  626. 

Renewal  of  note  prior  to  passage  of  homestead  act 
Miller  v.  Clemmons,  12  Ky.  Opin.  748. 

Sale  of  homestead  under  execution. 
Kennedy  v.  Jeff,  12  Ky.  Opin.  350. 

P.  731,  §  2. 

Publication  by  assessor  of  notice  of  enforcement  of  payment  of  taxes. 
Dumesnil  v.  City  of  Louisville,  11  Ky.  Opin.  667. 

Notice  of  assessment  of  taxes  essential. 

Dumesnil  v.  City  of  Louisville,  11  Ky.  Opln.  667. 

Act  Feb.  17,  §  1. 

Bond  of  coffeehouse  keeper  as  prerequisite  to  right  to  sell  liquor. 
Heinze  v.  Commonwealth,  6  Ky.  Opin.  206. 


ACTS  1867. 

This  act  does  not  give  auditor's  agent  the  right  to  proceed  against  rail- 
roads for  delinquent  taxes. 

Smith  V.  Smith,  10  Ky.  Opin.  832. 
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Vol.  2,  p.  118, 

Railroad  property  in  a  county  is  not  subject  to  taxation  for  courthouse 
purposes. 

Louisville  &  N.  R.  Co.  v.  Warren  County,  7  Ky.  Opin.  231. 

Ch.  1433,  §  77. 

This  act  was  not  repealed  by  Act  1869-70,  ch.  463,  §  12. 
Commonwealth  v.  City  of  Lexington,  13  Ky.  Opin.  184. 

P.  371. 

Railroad  aid  bonds — ^Election  ordered  by  presiding  Judge  of  county  court 
Logan  County  v.  Caldwell,  10  Ky.  Opin.  820. 

Act  Feb.  27,  §  19. 

Under  this  act  the  presiding  Judge  of  county  court  comprises  the  court. 
Monarch  v.  Daviess  County  Court,  6  Ky.  Opin.  88. 

§8. 

Right  of  sinking  fund  commissioners  to  compel  sheriff  to  pay  portion  of 
taxes  collected  into  such  fund. 

Whitlock  V.  Champlln,  6  Ky.  Opin.  507. 


ACTS  1867-8. 

Vol.  1,  p.  5,  §  1. 

Right  of  married  women  to  sell  separate  estate. 
McCarty  v.  Johnson,  6  Ky.  Opin.  236. 

Vol.  2,  p.  343. 

This  act  does  not  authorize  subscriptions  by  the  county  to  stock  of  roads 
which  had  been  built,  nor  to  portions  which  had  been  made,  and  apportion 

said  subscription  on  the  parts  of  the  roads  unfinished. 
Berry  v.  Murnan,  3  Ky.  Opin.  543. 


ACTS  1868. 

P.  515. 

Railroad  aid  bonds — ^Election  ordered  by  presiding  judge  of  county  court 
Logan  County  v.  Caldwell,  10  Ky.  Opin.  820. 

Act  March  9. 

Lien  for  tax — Priority  of  lien. 

Jefferson  Southern  Pond  &  Draining  Co.  v.  Frisbee,  5  Ky.  Opin.  465. 


ACTS  1869-70. 

P.  205,  ch,  220. 

This  act  conferred  a  mere  gratuity,  and  did  not  constitute  a  contract 
Bryant  Station  &  L.  Tpk.  Co.  v.  Johnston,  11  Ky.  Opin.  427. 

Ch.  463,  §  12. 

This  act  does  not  repeal  acts  1867,  ch.  1433,  §  77. 

Commonwealth  v.  City  of  Lexington,  13  Ky.  Opin.  184. 
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ACTS  1871. 

Vol.  2,  p.  321. 

Indictment  for  keeping  tippling  house  held  good  either  under  this  statute 
or  Revised  Statutes. 

Commonwealth  v.  Shepperd,  7  Ky.  Opin.  710. 

Act  March  22,  §  5. 

Evidence  that  accused  wore  a  weapon  belt,  admissible. 
Henry  v.  Commonwealth,  6  Ky.  Opin.  194. 

ACTS  1872. 

Act  Feb. 

Validity  of  turnpike  bonds. 

Old  State  Road  &  Ripple  Creek  Tpk.  Co.  v.  Smith,  10  Ky.  Opin.  624. 

Act  March  28. 

Listing  land  for  taxation  in  county  where  situated — ^Repealing  act  1867. 
Washington  County  v.  McElroy,  6  Ky.  Opin.  491. 


ACTS  1873. 
Ch.  768. 

Wages  of  married  woman  free  from  husband's  debts  and  his  control. 
Carter  v.  Drewery,  12  Ky.  Opin.  37. 


ACTS  1873-4. 
Ch.  84,  §§  1,  2. 

These  sections  apply  to  all  itinerant  persons  vending  goods,  etc.,  whetber 
citizens  of  this  state  or  not. 

Commonwealth  v.  Creel,  11  Ky.  Opin.  575. 


ACTS  1876. 

This  act  relating  to  usury,  was  not  retroactive. 
Bacon  v.  Rudd's  Admr.,  8  Ky.  Opin.  742. 

Ch.  657. 

Right  to  sue  state  in  action  for  tort 

Commonwealth  v.  Stevens,  11  Ky.  Opin.  114. 


ACTS  1878. 

Ch.  319,  p.  30. 

A  petition  for  damages  under  this  act  must  allege  that  the  sale  was  made 
and  that  the  seller  at  the  time  had  a  license  to  sell. 
Howser  v.  Watson,  11  Ky.  Opin.  324. 

Ch.  964. 

Sale  of  land  by  commissioner  without  appraisement  void. 
Cantrill  v.  Perry's  Admr.,  13  Ky.  Opin.  807. 
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Ch.  1062,  §  2. 

This  section  makes  it  an  offense  to  sell  in  Greenup  county  in  less  quanti- 
ties than  half  gallon. 

Bergmeyer  v.  Commonwealth,  11  Ky.  Opin.  648. 

Proof  of  other  illegal  sales. 

Bergmeyer  v.  Commonwealth,  11  Ky.  Opin.  648. 

Act  March  9. 

Circuit  court — Jurisdiction  of  criminal  offenses. 
Morris  v.  Commonwealth,  13  Ky.  Opin.  87. 


ACTS  1879. 
Ch.  632)  p.  651. 

Appeal  by  county  attorney  in  own  name. 
Miller  v.  Baughman,  11  Ky.  Opin.  266. 


ACTS  1884. 

Ch.  755. 

Act  must  relate  to  single  subject  expressed  in  the  title. 
Commonwealth  v.  Edinger,  13  Ky.  Opin.  826. 


LOUISVILLE  CITY  CHARTER. 

Charter  1851,  art.  4,  §  5. 

Approval  by  mayor  of  vote  to  suspend  §  11  of  city  charter. 
Ballard  v.  Giles  &  Mopahan,  6  Ky.  Opin.  378. 
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